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DRAL JUDGEMENT ‘ ; Dated: 22,4,1994
(PER: M.S.Deshpande, Vice Chairman)

The applicant who was a Railway employee was
charged with having misbehaved while he was working
on 15.8,1987 by assaulting the mate wﬁgﬁhad distributed
the work and iﬁjuring the mate in the presence of witnesses.
The Enguiry Officer made his report and in consequences
thereof the disciplinary authority passed an order
directing the applicant to be removed from service,
The applicant filed an appeal on 2155.1988. By the
appellate order which was passed on 26,10,1988 the penalty
of removal was set aside and instead the applicant's pay
was reduced from Rs,980/- to Rs,920/- for a period of

four years,

2, The grievance of the applicant is that when the
applicant made a submission before an appellate authority,lnel

certain defence witnesses uere not allowed to be examined

in pursuance of the letter dated 28,8,1987, an oral order

- was passad by the appellate authority requiring the Enquiry
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Officer to examine the witnesses, 0On 12,9,1988 when

the applicant appeared before the Enguiry Officer only

cne witness Purshottam Gopal, whose name also figured

in the list of prosecution witnesses, was stated to

have been examined, There is no mention in the

pleadings h3£nne_the~£nﬂ&i¥y—&#Fieer}}agarding vhat uwas

done in resﬁgct of other three witnesses, Firstly, it

was irregular to have made an oral direction during the
lh\%;—‘ﬁ% w o .

pendency of appealJ the disciplinary authority

upon a plea raised by the applicant to examine the

witnessess The appellate authority should have passed

a reasoned order showing th this course had been adopted,

There is nothimg in the record of the enquiry niﬁﬁcar that

the other three witnesses who were named in tha letter

dated 28,8,1987 which was sent by the applicant to the

enquiry officer were examined or why they were not examined,

Learned Counsel for the respondents stated that it was for

the applicant to produce ‘those witnesses in accordance with

Para 19 of the Pracedurehﬂules framed by the respondents

and it was not obligatory on the part of the enquiry officer

to §ummon those witnesses, It was unfortunate that the

learned counsel for the respondents did not point out ths

correct rule position in respect of this to the Tribunal,

What we find is that by the Railuay Board's letter dated

B8.12,1970 at page 164 of M.l.Jand's commentary on The Railuay

Servants (ﬁisciplina & Appeal) Rules, 1968, III Edition, a

elarification has been issued thats

yhile the delinguent Railway servant should be
given the fullest facilities by the Ingquiring
Authority to defend himself and with that end
in view the witnesses which he propocses to
examine, should ordinarily be summoned by the
Inquiring Authority, it is not obligatory for
latter to insist on the presence of all the
witnesses cited by the delinquent Railuay Servant
and to hold Up disciplinary proceedings until
then attendance has been secured., The Inquiring
Authority would be within his right to ascertain
in advance from the delinguent Railway Servant as
to what evidence a particular witness is likely
to give. If the Inguiring Authority is of the
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view that such evidence would be entirely
irrelevant to the charge against the
delinquent Railway servant and failure to
secure the attendance of the witness would
not prejudice defence, he may reject the
request for summoning such a witness, but
in svery case of rejection he should record
his reasons in full for doing so."
3 It is noteworthy that in the present case not
only did the enquiry officer failpd to take action on
the letter dated 28,8,1987 by summoning the witnesses
:,""r’e)&z
but when the matter was sumiéned for examination of the
additional uitnesses, no steps were taken for securing
the attendance of the defence‘ﬁitnasses nor were any
¥ rcasons recorded why the enquiry officer found it
.’ unnacessary to examine these witnesses or toighou that
oY) .
the evidenceg wéte irrelevant. Unfortunately, even the
! appellate authority having issued the oral direction
failed to notice the rule position and that there was
none-compliance of the instructions issued by the letter
~ dated 8,12,1970 aforesaid, This clearly was therefore
| a case where both the enquiry officer and the appellate
authority failed to give a proper opportunity to the
© ¥- applicant to adduce dafanpe evidence. Therefore, it ﬁ%g»AHJ
éj% <$%¥§:miscarriage of justibe in denying an opportunity to
the applicant to make his defence and we find that the

order passed by the appellate authority cannot be supported.

4, In the result, we allouw the application and set asids
the order imposing the penalty of reduction of pay from
Rs,980/= to Rs,920/= for a period of four years and direct
that the amounts which were recovered from the applicant
will be refunded to him within two months from the date of

communication of this order,
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