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IN THE CENTRAL-ADMINISTRATIVE TRIBUNAL
NEW BOMBAY BENCH
0.A. No. 84/91 198
RAXBOCK AKX,
DATE OF DECISION 24%4%1991%
Shri A.I. Kathawala , Pét‘itioner
@ Mr3S. Natarajan = - Advocate for the Petitioner (s)
| Versus
Uﬂion of India & Others. Responden[
Advocate for the Respondent,(s)
CORAM

. . The Hon’ble Mr.. jystice U.C. Srivastava, Vice Chairman¥
4, |
The Hon’ble Mr, M.Y . Priolkar, Member{A)%

1. Whether Reporters of local papers may bé allowed to see the Judgement ? 7%7
2. To be referred to the Reporter or not ? | (2 oL '
3. Whether their Lordships wish to see the fair copy of the Judgement ? = [~

4. Whether it néeds to be circulated to other Benches of the Tribunal ? AM -
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL (;%)
NEW BOMBAY BENCH, NEW BOMBAY ,

ORIGINAL APPLICATION NO,.84/91%

Shri A.I. Kathawala - oo Applicart.
V/s% | |

Union of India & Othersy oo Respondénts‘;

Coram ¢ Hen'ble shri Justice U.C., Snvastava, Vice _
‘ Chairman"

Pon'ble Shri M.Y. Pn.olkar, Member(A),

Appearances:

Mr,S. Natarajan, Advocate
for the applicant®

Mr;A.L. Kasturey, Advocate
for the Respondents.

ORAL JUDGMENT 3 o | DATED : 247471991
{ PER: Hon'ble Shri M.Y. Prielkar, Member (A) |

, The Agrievancev of the apblicant in this éase is
that he has,not'been ‘included in thé select list of
promotion to the post of Head 'lfelephene Operator pubiished
on 5.11%219903 The applicant is working as Head Telephone
Cperator on adho¢ basis since 4."310“;11987?;*‘4 Admittedly, some
of the officials included in the select list are junior to

the applicant, but the*applicant has not been informed of

the reasons for his supersession’s
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2 The respondents in tﬁeir written reply have
stated that the applicant .was considered for promotion
during this selection but he was ﬁot considered suitable

for iegular promotién as»Head Telephone Operator based on
his sérvice record and confidential reportsi They have

also produced before us today_é copy of éertain

confidential instructions dtds 1071041990 issued by

someone §igning #for General Managei; according to which

for non selectien"pos£s, the persons to be considered as
£it for promotion should have atleast 2 CR's good out of.

3 including the last onef We have perused the confidential
: tepqrts‘éf the applicant for last 3 years which confirﬁé

the s@atément of the rQSpondents, that the apﬁlicant has been
gradéd as "average" during 1989—90 and 1987=-88 and

categorised:as ®go0d® for the year 1988=-89%

3% | . The learnéd counsel for the applicant; however,
argued that under Rule 212 of‘the Indian Railway Establishment
Manuél, non selection posts have to be filled by the
érbmgtion of the sénier most suitable raiwdy servant,
suitability being determined by the'compe{ent authority to
fill fhe.post on the basis 'of record of servicevand/er a
deﬁartmentél test[;:y be considered necessary’ The rule

also lays down that a senior eméloyée may be passed over

only if he has been declared unfit for holding the post%
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It is also stipulated that the declaration of unfitness

should ordinarily be made some time before the promotion

~of the railway servant is considered} Accordingly to

suberule (b) of Rule 212; whenever a senior railway servant
is passed over in filling a non-selection post by promotion,

the authority making the promotion shall record briefly

the reasons for such supersession’d

4! After perusihg the record, it appears to us that |
these mandatory requirements.in Rule 212 have-not been
observed in this casé? Firstly, the confidential
instructions stated to have been issued on behalf of the
General Ménaéer p:escribing that atleast 2 out of previous
3 CR's should be "gﬁoa" are not in conf&rmity with the

[ ]
requirement that the .senior employee should pe passed over

" only when he is specifically declared unfit- for holding the

post. The confidential reports which we have perused do
not indicate that the applicant-has,been found unfit for
promotion or reéularisation in the higher pést in any of

these three years® These reports are in fact for the higher

post which he is holding on adhoc basis and not in the lower .

post from which he is to be promoted to the higher post#

Secondly, the reépgndents have not brought any record to Shoﬁ

’

that the declaration of unfitness was atleast fecorded in the
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concerned file by the competent authority'. In any case,

the rules specifically provide that such declaration should
' L

have been made prior to the consideration of the railway

employees concerned for promotion, and, admittedly; this

has not been done in this case;

5% | 'The Iearned counsel fqr the applicant. has also
referred to_fhe Judgment dtd:'29§8%i§89 of Ahmedabad Bench
§f this Tribunal in the case of Jbﬁn Chacko Padicai V/s. |
Union of\Indi;’& Others (1991)'15 ATC 370 in which the
Tribunal has held baséd on Rule 212 referred to above, that
_ un—suitébility for promofion having been communicated to the
superséded Candidate.only at the time of gis junior's |
promotion and not earlier, the_édpe:session was vitiated®

We are in respectful agreement with this view held by our

Ahmedabad Benchly | \

\

6k ‘ On the basis of the foregoing discussibn, we are
of'the view that the applicant is entitled to a declaration
that hé»has-been illégally,superséded for the post‘of Head

| Telephone Cpeiatorz‘ He is iiable ﬁo be inc;pded in_the panel
dated 541251990 and proﬁated to that post from the dét; his
junior was;p#omoted on the basis of tﬁé panel dtd¥5%11§1990.'
Requndents.are directed to award froh such date all service

benefits of that posts This order may be implemented within
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‘ja copY‘ef“this~arder.v There wzll be no order as to costs”'v7'
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