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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
'BOMBAY BENCH-

DATE OF DECISION_ 301 192

Shw H C. Q’;a\ni:o\,

S V.o Beondne -

Versus.

Mo TG Scuuécu;{ﬁ.'

CORAM:

The Hon'ble Mr., Jwlce U.-¢.gaivarlavea,

' The Hon'ble Mr. M v, ¢viclhor

Petitionexr

Advocate‘for the Petitioners

Respondent

. Advocateé for the Respondéni(s)

Vice - MMO‘M'

wedeon oF

L. Whether Reporters of local papers may be allowed to see thev;'

Judgement ?

2. To be referred to the Reporter or not ? k,
3. Whethertheir Lordships wish to see the fair copy of the ﬁf ‘

Judgement ?

4, Whether it needs to be C1rculateﬁ to otherxr Benches of theL

Tribunal ?
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the Employment News dt. 16,3.1991 and 22nd June, 1991 till
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BEFORE THE CENTRAL ADMINISTRATIVE TEMIBWNAL |
BQMBAY BENGH, BOMBAY,

iginal Application No,492/91. ‘
Shri H.C.Baria, - ... Applicant.

/s,
Union of India & Another, | “+.. Respondents,

Coram: Hon'ble Shri Justice U.C.Srivastava, Vice-Chairman,
Hon'ble Member(A), Shri M.Y.Priolkar.

”

Appearances:-

Applicant by Shri V.M.Bendre,
Respondents by Shri J.G.Sawant,
. . _
JUDGMENT : - . |  Dated: J3-(-72-
{Per Shri Justice U.C.Srivastava,Vice-Chaitman{
The applicant who has been working'ih the Mihistry

of Law and Justice from 1957 in different capacity as LIC, UX,

-and Assistant and attended the Court,matters'and according

to him from the year 1980 he was working continuously on ad hoc

“basis as Assisgant in CSCS cadrehas prayed that in view of the

select list/recruitment rules he may be treated as promoted -
as Section Officer from the date on whichzgiri:P.S.Ghosh
was promoted on ad hoc basis and has furtber,prayed‘that the
respondents be directed to consider ﬁim for promotion on
regular basis for the post of'Section Office: or Superintendent
(Legal) ‘in accordahce with law and they may be further
restrained from giving‘effecf to the advertisement appeared in
final hearing of therapplicahién and they may be further
directed to keep one post of Section Officer vacant till the
finél hearing andxdispbsa; of the abpli;ant‘s representation
dated 14th December, 1990.
2. The applicant.started his_sérvice career as LIC
in fhé'office.of the Te*tilé Commissioner in July, 1955. )
Admittedly, the applicant has passed S5C examination and has
oos 2
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- -also passed various examznatlonsln Hlndl and has also

passed
kxxrnad Engllsh Typlng test, From 1957 he was transferred

to the offlce of the Mlnlstry of Law & Justibe and Company
Affairs,.Branch Secretariat, Bepartment of Legal Affairs,
Bombay and he has been attending various Court duties and
accordxng to him because of hls efflclency and capability
he has been promoted and his work has been appreciated and
once an adverse entry was given to him on 3.6.1?87

against which he filed a representation which was allowed

and the adverse entry was expunged. Vide circular datéd

~ l4ath Jenuary, 1974 the pay of the LDCs working in the

department of Legal Affairs was reﬁised and the pay was
fixed aéd the applicant was appointed to off iciate as ULC
af ter fixation ih the DePartment_ of Legal Affairs, Ministry
of Law Justicelw#é.f. 19.9.1975 and his‘pay was fixed
accordingly. Iq the list déted 7th July, 1976 his name
was included in-thélsel%%tléist of UC for the_year 1975
and on 24th September, 1990 he,was promoted to the post of
officiating Assistant in ngcfadrevand his pay was f ixed
under F.R. 26 w.e f 1 9.1590, ﬁxxkxkx&aﬁtmhuxxkﬂﬁ‘qm
Vide ‘order dt. 9. 3 19§I\he was reverted w.e.f, 1,3.199

- to the post of UC from post of Assistant and by the same

order the applicant wés made permanent in the grade of
UDG CSCS cadre was promoted to‘cfficiate as Agsistant CSS
on ad hoc basis in the Branch Secretariat in the ’
Departﬁent'of Legal Affa}p%ﬂ Ministry of Law for a peripd

of 2 menths w.e.f. 3.3{{99D till a regular officer in the

' grade was available which-ever is earlier, Thus according

to the applicant he has ?égp\working continuously, but

by order dt., 9th March, l?gg a retrospective break of one

Aorwna -
day was given to him whichﬁnohhing but an artificial break
and unrecognisable in law as the applicant was continuously

working on ad hoc basis on the said posf and there could
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not'haﬁézbéen any\retrOSpeétiye breﬁgqsf
3. Vide order dt. 20th May, @the applicant was
U7}{{.:,,&’!\al}.owed fo continue‘as Assistant for a period of two months
| in continuation with the earlier order and vide ordér
t/ ~ dt. 8th July, 198l t%gi was reverted to the post of UDG
w.e.f. 2nd July, 199 and vide para two of the S§id‘order
NnL/ he wéé appointed to officiate as ASsistanf on ad hoc basis
for a period of two months w.e.f, 4th July, 198l. Accord-
ing to the applicant égaiﬁ it was nothing buﬁ an aptificial
break énd that ;egrOSpective-effeét could not have been given
as the abplicant was aiready working on the said post. The
: applicant applied for the post of Assistant on regudar basis
® ' _ -c-la8] . _
‘ : in pursuance of O.m.ldt.' 6.198£,and applicant was placed
(Jo%{ " in continuous appoiptment in the g:ade of Assistant wfe;f.
U/ 23,8,1982 and the applicant was_confirmed in the grade of
.\fVL/ Assistant w.e.f. .30,10.1982. The appl?cant applied for a
| yacant post of Section Off icer at Bombay affer promotion of
one Shri S.S.Manes on 24th July, 1985 and though he was
attending éppellate work, but he was favoured with adverse
remarks, which was suﬁsequently'expunged,.but the appointment
9 | - was not given to him thoug“h subseq.ﬁeﬁtly mor'e work was
assigned to him. As per his allegation somewﬁefe in 1986
a Select list from amongst the Aséistantsrworking in the
dépaftment'u& to the post of'SectionICEfidef was prepared -
and without exhausting the said list one Shri P.S.Ghosh from
. .  “other departmént was appointed to work onlad hoc basis as
Section Officer, but the said P.S5.Ghosh left the department
after some time. The applicant who had in the mean time
completed™8 yeais of iegular service submitted»hié applicaf
- tion on l4th December, 1990 which was returned to him on

the ground that it was not submitted through proper channel._

k/ | | - | - o voids



Thereaf ter, he sent another application on 3rd May, 1991
througn proper channel. An advertisement was issued on
16.3. 1991 inviting applications on transfer: baszs for the
post of Sectlon Off icer which was lying vacant af ter
transfer of Shrl P.S. Ghosh. There is no denlal of the fact

that “the appointment is governed by the rules. Acccrding

to the respondents appllcant's request for promotion as

regular Sectlon Offlcer is not tenable as accordlng

tc khke rule 13(1) and (2) of css Rules, 1962 substantive

'_vacan01es in the Section Off icer's Grade are to be filled

by direct rectuitment and the remaining vacancies by the

substantive. appointment of persons included in the select
list for the Section Officer's pask Grade, and'temporary
vacancies in‘the Section OffiéerS'-Grade are to be filled

by the appointment of persons included ‘or approved for

" inclusion in the Select List for the Section Officers’
| Grade, and the remaining vacancies are to. be filled from

V'anengxthe Off icers of the Assistants' grade who have

rendered not less than 8 years' approved service in the
grade and are within the range of senierity, on the'basis
of senzorlty subject to the regectlon of the unfit. = So.
far as the seniority is concerned the Department of
Personnel and Training's O.M. dt. 30 11, 1990 the

range of senlorlty for maklng addltlons to the Select

Llst of Section Officers for the year 1989 . (SEnlerlty

Quota) has been extended to cover Assistants (General

Category) who were appointed on or before 31.12.1975.

No range of senlorlty for making prOmotlons to the grade
of Section Off icer from among Asslstants belonging to the
General Category and ap901nted af ter 31,12.1975 has

been 1ssued by the Department of Personnel & Tra1n1ng.
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The applicant have been appointed as Assistant with effect

from 23.8.1982, and is not yet covered by the range of

seniority for inclusion in the'Se¢eét List of Section Off icer

-or for regular promotion as Séction Officer. Even  if the

appllcant's continuous app01ntment is treated to be from

‘the year 1982 the applicant completed 8 years of service prior

to the advertisement in the yeas 1991 and if it is treated
from the year 198l he had completed even much earlier. But
the respondents contention is that there are few perscns who
are senior to the applicant and in case promotion is given

to the applicatt other senhors will be passed over and théy R
have given'thé list of such persons including direct recruits
and it has been stafed that one Shri M.H.Sarkar?senior to

the applicant in the Civil List of U.D.Cs and continues to
rank senior teo him‘on their promotion to Assistant on long
term basis on the basis of seniority-cum-fitness. So far as
the éelect list of 1986 is concerned %t has been stated that
there was no such Liéf,as a matter of fact the vacancy Was
circulated among all‘MinistriéS/Departmenfs of Government of
India and the applicant had nof completed regular seivice then
and even'though now he is eligible'fcr consideration, hi§
seniors have to be considered first before any ad hoc
promotions are given. .The case of the applicant skikk will

arise only af ter lci3551stants senior to him in the Ministry

of Law and Justice have been conszdered and not before that,

The applicant has glven some seniority list (Provisional)

of - Assistants Grade Ministry of Law & Justice which he says
has been noted.from the Gircular in the office on 22.10.1986.
Obviously, the respondents have denied it. It may be that
some provisional list was prepared, but it may not,haﬁe{been
in® accordance with the rules, Conséquently, it was not

0'0 .6.
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finalfsed,or circulated. ‘But obviously, in the year 1986
the applicant had not completedlé years of service. It is
'true thatlthe applicant has gained much experience in

_the department and that as fér_as the'departmental candida-

ftes are available orlthOSe who aré fully dualified ana
those who &r& have gained experienpe and have done satis-
factory service may not be passed over, may alsc be given
‘@ chance befcre takihg persons on transfer. But the
relaxation, if any, can be granted only by'therreSpondents.
On bebalf of the dpplicant there was some cohtention in
this behalf7but the Tribunal haé no power in the matter,
Obviously, if the applicant Jpplies‘to the government

- there appears to be no reason why the government will not
take into consderation %a the totality of the circumstancé§
for qonsidefing'the case of the applicant for granting

\ relaxation and accordingly tﬂough the apblicant R&x-as it. .:
is whe has comp;etéd 8 years of service and he is enfitled
for promotion, but in view of the facf that hié name is not
yet listed for the reasons mentioned above and'iés certain
relaxations are not granted; the applicant must approach
"the feSpondents. Accordingly, the respondents are directed
.tq dispose of the representation referred to above within
a period of two months taking into consideration his
éervice,'gxperience and knowledge and the pleas raised
by him‘aﬁd in case it is considered fit to allow the
répresentation and grant relaxation, obviously his case

may also be considered for appointment to the post of
Secfion Of f icer and it is expected that till then no one
@ill be appecinted by way of transfer. With these ‘

observations this application Stands disposed of finally,
N vH g S0 0ol '

(M.Y.FRIOLKAR ) , - (U.C.SRIVASTAVA)
MEMBER (A') VICE-CHAIRMAN,
SV '
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RSFORE THE CENTRAL ADKINISTRATLVE TRIBUNAL
BOMBAY BENCH, BOMBAY.

REVIEW PETITION NO.36/92
in
ORIGINAL ADPLICATION NO,492/91.

Hasmukhlal Chaganlal Baria,

Assistent (C.5.S.),

Ministry of Law & Justice,

Branch Secretsriat, Aayakar Bhavan,

Annexe, Second Floor, New Karine Lines,

Fort, Bombay. - ... Applicant.

V/s.

1. Union of India, threcugh
Joint Secretary,
Ministry of Law & Justice,
A8yakar Bhavan Annexe,
New iarine Lines,
BOMBAY - 400 G20.

2. Ministry of Law & Justice,
through its Secretary,
Depertment of Legal Affairs,
Shastri Bhavan,
NE# DELHI - 110 0O0l. .. Respondents.

Coram : Hon'ble Shri Justice U.C. Srivastava, Vice Chairman,
Hon'ble Shri M.Y. Priolkar, Member (A).

TRIBUNAL'S CRDER ON REVIEW
PETLTION BY CIRCULATION. Date: 3.3-199%

w{/. ol
This is a belated Review Petitionﬂhas been filed

against our judgment dtd., 3.1.1992 on the ground that there
are certain typographical errors which haéecrept in our

L
judgment. These errors were not noticed earlier end as such

the apolication is allowed éend the errors ere corrected,

Let the certified copy of the judgmnent may be

. corrected,

( M.Y. Pé%gi;;% ) ( U.C. SRIVASTAVA )
MEMBER (A). VICE CHAIRMAN,




