%,«J N : IN THE CENTRAL ADMINIST! !IVE TRIBUNAL

. | BOMBAY BENCH

VS I S e el Sun-

¢ .
0,A, NO: 447/91 199
T.A, NOt mmmenmmm
DATE OF DECISION. 15-10-1991
Purushottam Pandurang Jadhav Petifioher .
Ar.S,P.dulkarni | _ | -
: - Advocate for the Petitioners .
Versué‘!
‘ Union of India & Ors. _
— N ' ‘ i Respondent
. S.C.Jhaven S . Advocate for the Respondent(s)
CORAM: 7 .. .

- ' . . : Vice=Chairman
‘The Hon'ble Mr, Justice U.C.Srivastava,Vice-G |

The Hon'ble Mf. AY,Priolkar, Jember@ﬁ

1. Whether Reporters of ocal papers may be allowed to sse the
- Judgement ? .

"~ 2. To be referred to the Reporter or not ? %r”

3. Whetherthelr Lordships wish to see the fair copy of the AN
- Judgement ? - - '

4, Whether it needs to be circulated to other Benches of the
S Trlbunal ? | _ | Mo
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0.A.447/91

Purushottam Pandurang Jadhav,.

Wani Plot in front of M.S.E.B.

Sub-Station, .

Near House of Barde Guruji Agalgaon Road,

Barsi, '

Dist.Solapur 413 40lL. .. Applicant

VS

1. Union of India
through
Secretary,
Railwey Board,
iMinistry of Railwey,
Rail Bhavan,
New Delhi - 110 COL,

2. The General ifenager,
. - Central Railway,
s Bombay V.T.,
Bombay - 4CG 001,
3, The Divisional Railway ilanager,
Scolapur Bivision,
Solapur - 413 00l., . .. Respondents

Corams: Hon'ble Shri Justice U.C,Srivestava,
Vice~-Chairman,

Hon'ble Shri M4,Y.Priolkar,
HMember ()

Appearances s

L. .S, Peulkarni,
Advocate for the
Applicant.

2, #r.S5.C.Dhavan,
Advocate for the
Respondents.,

{Per M.Y.Priolkar, Member(A){

The apwliCant's father in this case retired

as a Goods Driver of the Central Railway gfter he was
i

medically decategorised on 15-6-1988. As per railway
rules he was of fered an alternative post of Shedman
but the applicant'é father praferrad retiremenf on the
ground that the alterhative post which was offered to
him was in the lower scale of pay. Theresftar he
sought appointmen£ of the applicant on compassicnate
ground ssying that he(the father) was the only earning
member in the family and his earning will be considerably
redu€ed after his retirement. It is also stated that

. s F | . .
the appllcanu s request for appointment on Compﬂssion;fe
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ground was considered by a three memper committee
constituted by the Divisional Railway ifanager and
after the applicant was screened, a proposal was
sent to the Geﬁeral Manager, Central Railway for
formal sanction for his appointment on compassionate
gfound 3s @ Khalasi in the Carriage & Wagon Depart-
ment. The General Manager had however rejacted his

application for appointment on COmpaSSIOnate ground.

2. The applicant's contention is that according
te the Railway Board's order on this subject .dtd.
7=4-1983 an emplovee who is decatedorisaed on medical
-, grounds has the opticﬁ to retire from his post if he
is not offered an alternative post on the same
emoluments., Accordinglto him, it is also incumbent
on the Railways to consider for appointment the
son/kin of an emiployee. on compassionate grounds
when such employees‘aré medically decategorised
and they refuse alternative appointmenis which are
not on the same emoluments. It is also his contention
that his request has not been'entérﬁained by the
competent authority who according to him is the
b PR and it was not neceassary that‘his application
| hed to be forwarded to the General Manager for his

approval,

. The respondents in thelr written repLy
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have opnosad the apmllﬂatlon1¢he ground that
according to Rule 1301l the alternative employmant
to be offered to incapacitated persons should be
of a suitable nature and on reasonable emolumants,
having regard to the emocluments previously drawn
by the railway servant. Rule 1309(iii) states that

an alternative appointment will he considered as

suitable if the emoluments of the same are at a
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level not more than about 25 per cent below his

e

previous emoluments, It is also provided.therein
that in the case of running staff, the former
amoluments for the purpose of comuarison will he
bésic pay plus a percéntage of such pay in lieu
of running allowance as may be in force. The Rule
also states that the figure of 25 per cent is in the
nature of a guide and not a rigid rule. It is also
seen from Rule 1313 which deals with fixation of
pay on absorption in én alternative post that the
pay of the decategorised railway servant will be
e fixed at a stage corrasponding to the pay previéusly
drawn in the post hsld by him before decateqgorisation
A and that for running staff the fixation will be basad
on basic pay plus a pefcentage of such pay in lieu
of running allowance @s mav be in force. The rules
also provide that for conpas:zionate ap: ointment of
dependants of railway employess who have crossed

55 years, the competent authority for grant of

compassionate gppointment is the General ianager.

4. Zvidently, the General #anager who is vested

} with the power for appointment on compassionate groeund
for the dependants of railway employe®ns beyond the age
of 55 years has exércised his discretion in this case
and refused to grant compassionate apnoiniment to the
applicant, whose father was already over 57 years old.
Respondents have also stated that a Member of Psriiament
had also intervened on behalf of the applicant and
that even on reconsideration, the Geaneral ifanager

did not consider it fit to asccept the applicant's

[£2]

prayer for compassionate appointment.

5, The applicant's grievance is that his Ffather
was not offered an alternstive job on the same smoluments

and that some other employees' relations had been employad

il
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on compassionate ground in similar circumstances.
Since the applicant's father was offered alternative
employment in accordance with the guidelinas of the
Railway Board on the subject, and the instructions
regarding fixation of pay also provided that his pay,
though in %lower scale, would have been protected
even covering the running allowance to some extent,
we are of the view that the apnlicant's father was
not justified in refusing the alternative employment
offerz2d to him hefors feﬁir%ment even 1f there was
some loss of emdluments and then asking for
compassionate appointment for his son. As regards
the charge of discrimination on the basis of some
other smployees' childﬁen heing employed.in similar
circumstances, the respondents have stated that
some of those employeeé had not crossad the age of
8% years &ccording to the rescord. In any case it was
the General ¥enager who had decided each such case
on merits. The applicaht's father had already crossed
the age of &7 ye=ars at!the time of retirement and it
appears to us that the . General Manager's decision
to refuse the apnointment of the applicant on
compassionate ground cannoi be considered as
arbitrary or discriminatory. In our view, this
is not a fit case for interference by the Tribunal

in the discretionary powsrs of the General !lanager.

.

We do not,therefore, see any merit in this application

jedted at the 2dmission stage

which 1s accordingly r

. (D

itself with no order as to costs,

Y “:;<€/u;§‘ ‘ ‘94//,/’//'

(1. Y.PRICLKAR ) (U.C.SRIVASTAVA )
Member® ) Vice~Chairman

ND:
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o BOMBAY BENCH
’ |
Review Petition No.17/92
in
0.A.447/91
Purushottam Pandurang Jadhav,
Wani Plot in front of M.S.E.B.
Sub=-Station, ;
‘ Near house of Barde Guruji Agalgaon Road,
Barsi,
Dist.Solapur 413 401, .. Applicant
VS.
‘1. Union of India .
- through :
Secretary, .
Railway Board,
Ministry of Railway,
Rail Bhavan, '
New Delhi - 110 0OCl,
[ X8

2. The General Manager,
9 Central Railway, .

« Bombay V.T.,

Bombay = 400 OOL.

3. The Divisional Railway Manager,

Solapur Division, .
Solapur - 413 00l. .. Respondents

Coram: Hon'ble Shri Justice U.C.Srivastava,
Vice=Chairman.

Hon'ble Shri M.Y.Priolkar, Member(A)

TRIBUNAL'S ORDER ON REVIEW PET ITION

BY CIRCULAT ION: Date: 3-2- 1792
PPer M.Y.Priolkar, Member(A){ :
.. | 'This Review Petition (R,P:No.17/92)

has been filed by the original applicant in Q.A.
No.447/91 for reviewéng our judgment dated 15-10=1991
in that case on the ground that his 0.A. has been
rejected by us although his contention that the
impugned order of the competent authority was
discriminatory and violative of the principles

of natural Justice was not denied by the respondents
and certain relevant orders of the Railway Board

not produced by the respondents have come to the
notice of the applicant subsequent to our judgment.
According to the re¥iew petitioner, the letters of
the Railway Board dated 28-2-1985 and 12-121=1990

which he has now produced:*: lay down that
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proposals for compassionate appointment should be
carefully scrutinised so that the discretionary
power vested in the competent authority can be

exercised judiciously.

2. In our judgment, we have taken note

of thé cha%ige of discrimination made by the

petitioner and for the reasons given in the judgment,
stated that in our view the General Manager's decision
to refuse the appointment of the applicant on
compassionate grounds cannot be considered as arbitrary
or discriminatory.,We‘have also given a finding that
since the applicant's:father was offered alternative
employment in accordance with the guidelines of the
Railway Board on the ;ubject and the instructions
regarding fixation opray also zpfovided that his

pay, though in a lowé; scale, would have been
protected even covering the running allowance to

some extent, we were of the view that the

applicant’'s fathef was not justified in refusing the
alternative employmeni of fered to him before retirement
even if there was some loss of (Jjemoluments and then
asking for compassionate appointment to his son.

We have tacitly thus accepted that the General

Manager has used his disgretion judiciously.
Subsequent Railway Board's circulars that competent
authorities should exercise their discretionary

powers judiciously would thus not make any difference
to our observation in the judgment under review.

There is no &£Y error.apparent from record and we

do not find any sufficient reason to warrant a review

of our judgment on the grounds cogent in the review

petition, which is accordingly rejected.
Lo e

(M.Y.PRIOLKAR) {U.C.SRIVASTAVA )
Member {A) Vice-Chairman

MD



