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BOMBAY BENCH

DRICINAL aPPLICATIGN NOs. 496/01 503/91,
540/91,541/91

1, Grinin2l Application No,496/91
Shri ™M,C,Barke

V/s

Em-loyces' Stae Insurance Corp.
and anocther

2. Original Application No.503/1991

Shri K,P,Nayak

V/s
Employees' State Insurance Corporation
and ancther

3, Original application No.513/1991
Shri RoKoKaﬁani
U/s &
Employees' Sta'e Insuzanze Corporation
and agother ‘
4, Original applicsion No, 540/91
Shri Fi.A.Khan
V/s
Employees ! State Insurance Corg.
and anothar :
5. ﬂriginal Application No,541/¢91

Shri S5,G.Shelar
V/s

Bmp loyees® State Insurance Corp.
anc another,
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Appearance:

Mr,Go.Ko.Mssznc, for Fr.G.R,Meghani
acv, for ihe apalicaﬂt
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(ng 2 U.LSrivastava,Vice Chairman)
An all these five applications as common facts and

law are involved, they are being decided by s conuen

judgment, The applicants have challenced the common transfer }

order, by which they have been transferred to Puna from
Bombay. They were earlier promoted and they declined to °
accept the ;rbmutimal post in orser to avois the
transfer and withiné year they have been;promoted

and transferred to Poone dagain vige 1npucrned crier,

2. * Te applicants are employees of EnplO'}'eees State
Insurance Corporation{for short,H.S.,JI.C.) as Lower
Division Clerks, They joined the service on various
dates and were promoted as U.D.C. and then to the highar™
post of Head Clerk/Ascistant on adhoc tasis, A moeting
0f Departmental IDrOmotim Committee, was convened for
-making promotion to the post of Head Clerk/Asstt. vhich
scrutinised the Annual Cunfidential Reports for making
such promotions, The Departmental Promotion Committee
which was held on 4,5,1080 cleared the aprlic:nts also
and recormended promotion of 127 officizls from the
gradation 1list,. There weré only S5 vacancies in Bombay,
7 wactancies in Nér_,pur and 47 vacancies in Pune. O;t of
these persons 21 were promoted on the recommenc.tion

of the Depcrtmental Promotion Committee which wes held on
11.8.1989-and Other officials were prcmoted on the
recormend-=tion of D.P.C, which met on 30,5.90 for promotion
on reguler basis, Some of the officials found unfit

by the esrlier D5 C. 12 0fiicizls who had ecrlier refusec
promotion in 1989 ere inclidez n it, Q,t of these,

17 de:lined ;rorution ond 3 i rocecaed to Iune., Rem:.ning
officicls includine & girlicants were transferred by an

\.A- \,_.

Orcer;¢.8.91, 23.8.%1 ans, 12,9,1991, which has been

1

challenced in this zp; licztion, In the promction
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order issued by Employees Statellnsurance Corporation,

it was mentioned that names of the em l.yees should

be intimated by the local Office Managers who were not
willlng o m0ve,£c the now places of posting within 7
days of receipt of the said order and to the Order-Of
promotion on recul :r basis of those who are not willino
will be deemed t© be cancelled and they will not be 7 |
consideéred for promotion for a period of one year and
would thereby loose their seniority, The applicants
declined the transfer on promotion due to family problems,
health problems eté. and their promctions were 6ancéiled,
but they continued to officiate as Head Clerks/Assistants
at Bombay regional office. Again the DPC met in August
1989, the applicants who declined their earlief promotion
outside Bombay, again were promoted by order dated 31.2,91
:nd transferred to Fune acain by the impugned order.

Those who were promoted earlier in place of applicants

and were transferred to ‘Pune were transferred back to

Bombay said to be in public interest, even though admitt-

'edly they are being transferred back to Bombay on their

ovn request. The applicantts state that the transfer
order on the ground of rublic interest is not at all in

rublic interest and it is illegal and arbitrary as .

transfer order is passed with a view to accommodate these '
F .

emp loyees who have been transferred out of Bombay On

promotion sup2rceding the erplicants, The applicants

stete when they declined the promotion ouiside Bombay

and juniors were grreomotsd, they were led tc believe that
they would stey at Bombey at least for & re.sonel. le
noerma) term after refusal of promotion and forced s per-
session, Desrite surerseded by one yezr a¢3in they are

beinc sent from Bombay to Fune on irensfer. The
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applicants. grudge thus, there fhey will be loser doubly

viz seniority and disturbance of family life and shifting

. to new place which m~v ne visited hy wnforseen consennences,

The impugned transfer order by promcting the juniors according

to the épplicantSt have been done to favour them who are

‘being brought back to Bombay within one year and that too

on their own rejuest., The transfer on request after promOtiqn
within a short span of time according to the applicants
against the concept of transfer in public interest;. The
background of the present practice of transfer according to
the respondents is that some of the employees of the Puﬁe

Syb Regiona} Office filed petitions in High Court, BOmbayu N
which was transferred to this Tribunel by which the transfer
of employees of Sub-Regional Office Pune on the basis of the
common centralised mecional Seniority list for the entire
state which includes these sub-divisions for the said cadre of

Assistants/Head Clerks were challenged and prayer for decen-

tralisation and separate and independent seniority list for +.q]

each of the aforesaid three divisions was made., A rivel -._3%

petition was also filed by the Em;loyees!' Union belonging

to the Bombay office in which prayer for centralised cadre .
for all the three divisions was made and thereby conflictin;
relief was claimed., Earlier, interim order was gréented,
which was later ¢ vacated on 28.4.89 and Department

statted the practice of effecting inter-se transfers

within the aforesaid Sub- Regional officers as &and when tte

question and need for filling the vacancizs on reguler
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~The strencth of Bombay cffice being the largest and i

basis srose, By the final orser datrd 16.2.1990 the

Tribunal permitted the centralisec list of the relevant

cacr2s. A commun seniority list was accordingly prepcsred. L

kherefore,as and when Reculsr vacancies arose in other 4
sub-regional office persons from Bombay according to the
respondent “dvere sent to fili up these vacancies initially.
Thus‘ department stérted this practice in the vyear

19é9 only and continued till thereafter. It has also

been admitted byche respondent that this transfer

practice mentioned above 3 started from Sr.No.,229 of the
c¢sid seniority list thereby excludinc the first 228 |

names ©of the list f:Omlfacing eny. such transfer. The
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persons who were promoted after refusal of promotion by
the applicanis viz their juniors were transferred to Pune
and Nagpur .and. .. retransferred to Bomcay at their .

instance the ar;licants are teincg transferred to other

r——L

rlate after they hove been msde their services in this
manner stated akbove., This practice, according to them "
has been solved t© enable officials st Bombsy to have

. <
. . [
experience O#vrrk 10 ¢o tocethersplac:s, as far as

possible without ceusing least possible inconvenience by ,

accepting the .re-transfer rejuest in ga phased manner &s
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r as possihle., A re-erence to0 the Unions at these places
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ve als¢ besn mafe snd it hss been stated as it will be
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retle thst the Union me. 2150 be imp lecded as a rerty.

The sllzcotion of malafice whi.hy mede bv the apy licunt

hes keen denled.

ed al.ve and is thoet |
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3. Ine factu-l position i
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there is nohwritten policy in the matter of such transfers
by the departhent, and the ;. sctice only has started in
thé'yéa; 1980 and has not te2n a;;lieﬁ.sqwarel_to all

the persons in the seniority list as it excludes from

its operation first and 228 ‘employees who continued
to siay on the places where they were posted after their
piOmOtion in theyear 1989, It appesrs that the
purpose of such transfer is that those persons may
¢ain 'experiénce of working elsephere also. Ilhe

dpplicant 's plea that such ‘transfers ere being made

at the inst&nce of one Union and also bick and choose

1
from the facts thzt the firgt 228 persons are not *

is being adopted wnich,  accerding to them, is evident

being touchzd, who accordinc to them are associsted

o,

with this Union wnhich at present is is in dominating . L
position and that  is why those who are associated : 1
with the Union and who have got promotion out of turn,sre
being'sent back t0 Bombay within a period uf one year

on their own rsguest. Normally, on reguest no e is’
transferred within a period of one yezr and it is

because of influence of the Union that they are being
transferred tc the detriment of the applicants and

- others but the sO cz2lled practice is not g good

rractice and there is no  surety thzt  this practice

will be  folloved a2nd thast toc censistently or

is bhesed on any rotetional polic-., The instant =

transfer tooc cannot be szid LC re in ex c¢encies

of sit:ztion. There is no plsusille ex; 1l n tion ty ihe
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respondents oo it he. first 2268 perxons are heing

excluded and thsithey have also refrained from stating

thet in case of the gpplicant zlse it has been very

trensfer back tc Eumtay within ¢ period of one year like

those vho huve Lo promoted in their places, they
will z1s0 be transferred back to Bomaby or that their
cases will 815~ '¢ considered favourably. Those who
have been promcted in plage of the gapplicents, have
got their iransfer out of their turn and in this
manner they hafe become senior and &t Bomaby they
will come back acein as senior to the applican s who
in turn will ¢o to Pune, as their jmmiors for which
earlier they hede refused their transfer. Even if
the said juniors who have been promcted earlier,

eare sent back there is no explanation as to why the
Depertment hés not leid down a written policy the
wey in w;ich the practice was adopted slso lacks

in cohesion or coherent and it a.1es81s no guide lines
have ‘et been laid down. The way in whidh the practice
has been adopted, cannot be said to be fair and the
similarly placed emglovees and the way the transfer
order has been passed, does not exclude the element
0f arcitrariness even thouch & very clear case of
malafide has notbeen made out, st the Bombsy.(n
behalf of respontents it has heen stated thatiwo
exieptions he e reenmade and pra,er for Stay ot

the very place of posting hses been accepted

by the respincents. I7 thet is £6, *he cace of

the applicents can alsc be considered for stav

at Bombéy in cas. they suceed in making out
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a case for it. In case the apr licents are to be
transferred tc F ne or elesewhere Or Bombay under

hhe impugned order, there éppeaz:s t0 be no reasdn
why there seniority will not be restored. They

zf coupee never opteu to loose the r seniority

for all times to cume for staying at Mombay for

few months stay st Bombay cannot be ejusted with
loss of seniprity for all times to come. Juniors -
{0 the applicants cot promotion even hefore they were
entitled to and in case they are transferred and Yy
become a senior tc¢ the applicants as they were
earliar,-even then they will be caéiner, as they

cot promctional post itself with & few months.
Ejuity and fairness requires tht the applidants

who are now bheing sent acainio Punq-witin a fe:

months, cot their seniority, if not anything else.
Accordingly, we cirect thet 1in cese the apr licants

GO to Pune or anywhere else, their seniority mzy be
restored over those -ho earlier were juniors to them, .«
accept the yromotion esrlier and incase the

applicants are not inclined to ¢o to Pune oOr any Cther

rlace, they will be entitled to restoration of

seniority but their praver for sta at Blombay for
§
reasonable period will he considered.In case e 006 case,
= ]
for trne zeme is made oot wnd the de, ertment is sgatisfied

with it.With *heieéhcve observotion and directions,
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this applicetions are disposed of finally with no
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THE CENTRAL ADMINISTRATIVE TRIBUNAL, BO!BAY BENCH
BOBAY | -
M. Ho. 336/92
R.P. No. 77/92

in
C.A. Fo. 496/91, 503/%1, 513/1, 54¢/91
. 541,91 ‘ |

¥.Cs Earke T e Avplicant

Employecs State Insurance Refpondénts
Corporeation
& shs
Petitioner

Evgloyeee Stete Insurance
Cerporation

Cirections in fevour of the z_plicant who is the res;.cncent
e thie review ap.licsticn by Dy. Revionsl Direector
who was responCent to C.A. hzve bheen given incluéing

in respect of applicante case for re-troncfer.

The czze was hezrd and discosad of gfter hesring

the Ccunsesl for both the parties. Re'jew appliceticon

Goes not meen re-hearing. An order can be reczlled on

fece of the reccrd and no new mzteriszl hoas been brought

r

tO our notice which wars not t2 the notice ¢f the gnglicent
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Cespite due deligence. The facts m r2d in the review
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