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. ‘Lﬁg BEFORE THE CENTRAL ADRINISTRATIVE TRIBUNAL :
. §
BOMEAY BENCH .
ORICINAL APPLICATION ‘NOs. 496/91,503/91,
_540[91,541[91
1, fricinzl Application No,496/91 :
Shri M.C,Bzrke eees Applicant r
V/s . /
Emsloyces ' Stezr Insurence Cerp, _
and another - .... Respondents .
/ - - .’n
2. Original Application No,503/1991 i
g
Shri K,F.izyak esss Applicant ﬁ
V/s 1.
Employees! State Insurance Corporation
and another «+es Respondents ‘
1%
J o
¢§f'~ 3, Original applicaﬁnn'No.513/1991 =w
Shri R.K.Kapani ' oes. Applicant E
0/s |
Employces' Sta ¢ Insurance Corporation }
ande aaother ..s FResponcents %
. gt
4, Original applicsion No., 540/91 B
Shri M.A,Khan eees Applicant '%
V/s .
Employecs' Siate Insurance Corg. : .ess Responcents -
and anothcr 1y
& ;
8] 5, Originzl Application No,541/91 o
Shri 5,G.Shelar vees Applicant i
V/s

Bmployees' State Insurance Corp.

e+es Respondents
and another,

CORAM ¢ HEON'ELL JUSTICE 5HRI ULC.SRIVA3STAVA, VicesChairman,

HOMTELE MLFBLR SHRI  MoY.FPRIOLKAR, Fo Bz (A)

Appearlance:

Mr.G.K,Masznc, for Fr,G.R.fleghani,
acv, fer the aoplicant

fir Mo I.Sethna, 5r.Ccunsel for
the responc: Lz,
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Dt 1s-10-Fa9).
Judgment : .

(Per : U.C.Srivastava,Vice Chairﬁén)

In all these five applications as common facts and _
léw sre involved, they are being decided Ly a common f_
judgment, The applicants have challenced the common transfer
Srder, by which they have’been transferred to Puna from 1
Bombay. They were earlier promoted and they declined to
acct;t s ;romOtional post in oroger. to aviid the

transfer erd within a yéar they have been promoted

and transferred to Poone again vide impugned order,

. . o e e
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2. The applicants are employees of Employeees State
Insurance Corporation{for short,H.S5.1.C.) as Lower
Division Clerks. They joined the serviﬁe on various ¢,
dates and were promoted as U.D.C. and then to the higher

post of Head Clerk/Assistant on adhoc kasis, A meeting

=

of Departmental Promotion Committee, was convened for

T g -

L
m3king promotion to the post of Head Clerk/Asstt, which
scrutinised the Annual Cunfidential Reports for making i
such promcti'ms. The Departmental Promotion Committee o

i
which was held on 4,5.1080 cleared the aprliccnts also N

aradation list, There were only S5 vacancies in Bombay, |

i
and recomrmended promotion of 127 officials frem the ;
L

7 eacancies in Nacpur and 47 vacancies in Pune. Gt of ,1
Lhese persons 21 were promoted on the ‘recomend, tion !

0f the Depcrtmental Promotion Comnittee‘which was held on P

11.8,1989 and other officials were promcted on the

recormend-ticn of D,P.C. which met on 30,5.90 for promotion
on regulisr rasis, Some of *he officiasls foung unfit |
by the esrlier D C., 12 officizls who hed eirlier refuse: L

promotion in 198¢ «ere includers .n it., G.t of these,

C maee =it

17 det lined jrerction wnd 3 rocessed to Iune, Remzlninc
officizls includince 9 applicznis were trensferred by an
(VR W

orcer/¢.8.91, 23.8.91 ¢n< 12,92,1901, which has been

challerced in this zprlicztion. In the promotion
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order issued by Employees State.Insurance Corporation,

it was mentionee that names of the emp l.yees should

ke intimated kv the local ©ffice Managers who were not ° . :
Cilling t5 rove tC the now pi¢cas of posting within 7 ' J

days of receipt of the said order and to the order of

Promotion on reculer basis of those who are not willing

will be deemed toO be cancelled and they will not be ¢ = "¢

considdred for promotion fdr a period of one year and

o p—

would thereby loose their seniority.' The applicants

‘nar

declined the transfer on promotion due to family problems,

) health problems etc. and their promotions were cancéiled,

> but they continued to of ficiate as Head‘Cle:ks/Assistants
at Bombay regiOn§l~office. Again the DPC met in August

1989, the applicants who declined their earlief promotion

m— 1 i s i

outside Bombay, again were promoted by order dated 31.5.91

Py {

and transferred to Pune again by the impugned oOrder.

o

Those who were promoted earlier in place of applicants

and were transferred to ‘Fune were transferred back to

Bombay said to be in public interest, even though admitt~

p own request, The applicants state thst the transfer

i
!
edly they are being transferred back to Bombay On their 1

order on the ground of public interest is not at all in !

public interest and it is illeg2l and arbitrary as ‘

trensfer oOrder is passed with a2 view to accommodate these ' ;i
. N F

employees who have been transferred ocut of Bombay on

!
promotion swarceding the, ey licents, The applicents
state when they declined the promotion outside Bombay ’
and juniors -ver» romoted, they are led to be lieve that L
they would stey at Bombey at lesst for 2 re.scnehle ’ J
norm2) term after refusal of promotion ano fcorced s rer-

session, Despiie surerseded by one yesr &c¢2in they are

beinc sent from Bombey to Fune on lransfer., The E

\ Contd....2/-
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app licants. grudge thus, there they will be loser doubly

viz seniority and disturbance of family life and shifting

. to new place which merv he wisited by nnforseen consequences,
The impugned transfer crder by promotinc the junio}s acéordihg
to the applicantst have been done fo favour them who are

,Seing brOughtlback to Bombey within one year and that too
on their own reiuest. The transfer on request affer pfomOtiOd
within a short span of time according to the applicants .
against the concept of transfer in public interesf.l
backgr0und of the present practice of transfer accordlng to

the reSﬁOndents is that some of the employees of the Fune

—_—

Syb Regional Office filed petltlons in High Court, Bombay, !
which was transferred to this Tribunal by which the transfer h
of employees of Sub-Regional Office Pune on the basis of the ' |
common centralised ?e010nal Seniority list for the entire "1l
state which includes these sub-divisions for the said cadre of[1
Assistants/Head Clerks were challenged and prayer for decen- f
tralisation and separate and independent seniority list for / .g

each of the aforesaid three divisions was made. A rival f;;ii

petition was also filed by the Employees® Union belonging i
to the Bombay office in which preayer for centralised cadre ' }

.
for all the three divisions was made and thereby conflicting

relief was claimed, Earlier, interim order was granted, 113

statted the practice of effecting inter-se transfers

which was later @ vacated on 28,4.89 and Department |1
within the aforesaid Sub- Regional officers as and when the
i
b

question znd need for filling the vacanciis on recgulsr
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basis arose; By the final oraer datrd 16.2.,1¢90 the
Tribunal permitted the centrelised list of tﬁe relevant
cadres. A common séniority list was gccordingly preparzc.
The strength of BOmbay office being the largest and
therefore,as and when Regular vacancies arose in other

sub-regional office persohs from Bombay according to the

respondent "ywere sent to fill up these vacancies initially,

Thus department started this practice in the year

lgé9 only and continued till thereafter. It has also
been admitted By che respondent that this transfer.
practice mentioned above ¥® started from Sr.No,229 of the
said seniority list thereby excluding the first 228
names of the list f:Omﬁfacingiany:such’trénsfe;. The
persons who were promoted after refusal of promotion by
the applican*s viz their juniors were transferred to Pune
and Nagpur  and. .. retransferred to Bombay at théir .
instance the aprlicants are tein¢ transferred to cther
rplace after they hseve béen msde their services in this
manner stated askove. This practice, according to them
has been dolved t0 enabld officials at Bombay to have
exgerience thcrk to ¢o tertherjgﬁaces, as far as
possible without causing least possible inconvenience Ly

accepting the .re-transfer request in a phased manner s&s

far as possible. A reference to the Unions at these places

hzve zlsc been mazZe znd it has been stated as it will be
desiragtle thet the Union mz: &l1ls0 be impleaded as a rarty,
The sllzcation of malafide wiisix mede by the apylicent

hes been denied.

3. The factu-1 position i® as siated alve ang is thet

. H
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there is no wriiten policy in the matter of such irensiers

by the'department, and the préctice only has startax in
fhé'yéar 198¢  and has not been appliea sguarel to 211

thelpersons in the seniority list as it excludes from

its operation first and 228 emp loyees who continued

to stay on the places where they were posted after their

promotion in theyear 1989, It apreasrs that the
ﬁuprse of SUéh transfer is that those persons may
géin feXperiéhce of working elseghere also. Ihe
applicant's plea that such 'transfers zre being msde

at the instance of one Union and also pick and choose

is beinc &sdopted wnich,  acccrding to them, is evicent

from the facts that the firgt 228 rersons are not
being teuchad, who according t6 them sre essociated
with this Union wwich at present is is in dominating

position and that is why those who are associated

with the Union and who have cot promotion out of turn,sre

being sent back to Bombay within a period of one vear
on their own request. Normally, on rejuest nc one is
transferred within a period of one yezr and it is
tecause of influence of the Union thet they are being
transferred to the detriment of the applicants and

- others but the sC czlled practice is not a good
practice end there is no  sursty thaet  this rractice
will be  folloved eznd that toc consistently or

is bzsed on  any roteilonal pelive, The instant

transfer t0s cannct ke 3zid 1¢ ke in ex.cencies

I

cf sit:ztion. There is no pl

usitle expl n.tion Ly the

)

-..—..v-'r—-A e e

.‘7*




e

responicnil oo O how first 228 persons are reing
excludeo and thstthey have also refrained from stating
that in case of the spplicant also it has been very

trensfer Lack 10 Bembay within a period of one year like

those ... h.vo bLeen promcted in their places, ~ they -
' will 21s0 be {iransferred back to Bbmaby'or that their
cases wil®l ¢ Le considered favourably. Those who
have been promoted in pla€e of tbe applicants, have
got their transfer out of their turn.and in this e
manner they hafe become senior and at Bomaky they
will come back acein as senior to the applican-c who
in turn will ¢0 t0 Pune, &s their j miors for which
esrlier they hage refused their transfer. Even if
the said juniors who have been promoted earlier,

are sent back there is no explanstion as to why the

M o)

Department has not leid down 2 written policy the

way in vhich the practice was adorted also lacks
in cohesion or coherent snd it arpesrs no guide lines

have et been laid down. The way in whidh the practice

has been sdopted, cannot be said to be fair and the 1
similorly placed em;lovees and the way the transfer i

order hés been passed, does not exclude the elerent

of ariitrariness even thouch & very cleaer case of
m3lafide has notbeen made out, st the Bombay.Cn |

behalf of responients it has reen tated thattwo

exteptions he e teenrede and prs-er for Stey ot
the very place of posting has been accepted '
by the rsspen.entis, I7 thait is $0, the csce of

the epplicants can also ke considereg for cteav

ét Eombay  in cas. they suceed in making out
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a ca%e for it. In case the applicants are to te
transferred to P ne or eleewhere oOr Bombay under

bhe impucnec order, there appears tO be no reason

why there seniority will not be restored. They

| :Bf-counee never opced to loose the r se;iérity
for all times to cume for staying at Bombay for
few months stay at. Bombay cannot be djusted with
loss of seniority for all times to come. Juniors

to the applicants cot promotion even hefore they were

entitled to and in case they are transferred and |
become a senior to the 3y licants as they were i
earlier, even then they will be cainer, as they r
cot rromotionsl post itself with & few months. i
Ejuity and fairness rejuires tht the appligants

who are now being sent acaintc Pune witin & fe: ﬁ

months, cot their seniority, if not anythinc else.
Accordingly, we sirect thst in case the ap; licants
go to Pune or anywhere else, their seniority may be ‘QT

restored over those -ho earlier were juniors to them,

accept the yromotion ea: lier and incase the - 1

applicants ere not inclined to ¢0 to Pune Or any other
rlace, they will be entitled to restoration of

senicrity but their praver for ste at Bombay for

reasonatle period will be considered.In case a gOod case’

for the seme is rade oot ond the de, értment is satisfied

with it.With the:zbove ckservstion and directioms, -

1
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this applications a8re disposed of

‘o costs.

finally with no order

¥ T
it im e Tt A e ot S o i e T T




~, PR SR . '-‘ o e
. L N 4

THE CENTRAL A‘DIﬁNIS'I‘RATIVE TRIBUI\’AL BOVEAY "BENCH
BCI'BAY

_ M. No. 336/92
L R.P. No. 77/92

in : .
C.A. No. 496/91, 503/91, 513/81, c=4C/91
541/¢1 .
l:.C. Earﬁe P . Appliczant
\
, Vs. -
: Erployees State Insurancs Recgondénts
. Corworstion
b E .

Petitioner

(-6-14992..

N Erployees Stete Insurance
Ccrporation

ustice U.C. Srivastavs, V.E.

Ben., Mr. &
i eY. Fiiolkar, JA..

Fon.

(Ey Hor.. Mo | Justice U.C. Srivacstava, V.2.)

i S This review abplicétion is directed agairst our
jubgement and crder €ated 17.10.91 in one of the several
cares which were decidéﬁ%your common judgsmaent order
dasted 15.10.91 given in number of similar ceses. Certain

i Cirectione in favour of the a_plicant who is ths resnonfent

to this review ap.licsticn ky Dy. Regionsl Direector

who was responfernt to C.A. hzve been given incluing

I‘ _ in respsct of epplicants case for re-trancfer.

o : The case was heard anc disposed of sfter hearing

: : the Ccunsel for both the parties. Review applicaticn

Goes not mean re-hearing. An oréer can be recailed on

limited grounSs, There 'is no error on the part of the

Fh

egce of the reccr¢ and no new meteriel has been broucht

R e

tc our nctice which was not to the notice ¢f the srplicent

-

Cespite due Celigence. The facts menticned in the review

L

i L n garding the trensf=r andé promoiion etc.
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: teken intc corsicerstion by ve and sc~ordingly

there no grovncs for irt
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rfcrence in our order. The

review spplicrticon heving no merits




