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Judgment _ 3

(Per : U.C.Srivastava,Vice Chairman) . ;

In all these five applications as common facts and
léw are involved, they are being decided by a common
judgment, The applicants have challenced the common transfer'.
crder, by which they have been transferred to Puna from |
Bombay. They were earlier promoted and they declined to

acccpi the promotional post in orier 10 avoid the
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transfer and within a year they have been promoted

and trensferred to Poone again vide impugned order, i
' ]

2, - The gpplicants are employees of Emploveess State
Insurance Corporation{for short HS,I.C.) as Lower l
Division Clerks. They joined the service on various

dates and were promoted as U.D.C. and then to the hicheT

post of Head Clerk/Assistznt on adhoc besis, A meeting
: i
0f Departmental Promotion Committee, was convened for 1r

making promotion to the rost of Head Clerk/Asstt. which

scrutinised the Annual Cunfidential Reports for msking L;
such promotions. The Departmental Promotion Commit tee *1
which was held on 4,%,l¢8¢ cleared the applic:nts also tﬂ

and Tecommended promotion of 127 officials from the

gradatiOn'list. ‘There weré only 55 vacancies in Bombay,
7 watancies in Nocpur and 47 vacancies in Fune. Oit of »
these persouns 21 were promoted on the recormend:tion '

0f the Depcrtmental Promotion COHmittee which was held on 1

11.8.1989 and other officials were promctec on the .

[ S

recormend-tion of D.P.C. which met on 3C.5.9C for promotion
on regul:r besis. Some of the officials fo:nd unfit

by the esrlier D,F C. 12 otficizls who hzd eirlier refuse. L

promotion in 1989 “ere includecr n it., Q,t of these,

17 de:lined ;reiotimm ongd 2 { roceeced to0 lune, Hem:zining
officicls including & applicznis vere transferred by an
- LI

oruers¢.8.91, 23.8,91 zn- 12,9,1901, which has been

challenced in this gpplicztion. In the prometion

i/’\»
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order issueé by Employees State-Insurance Corporation,
it was mentionee that names of the em l.yees should

be intimated kv the loc=l Office Managers who were not @ .o
villl - .=z tc the nov places of pocting within 7

days of receipt of.the said order and to the order of :

promction o recul-r basis of those who are not willing

will be deemed tO be caencelled and they will not be ¢

consideres for promotion for a period of one year and
would thereby loose their seniority. The applicants
declined the transfer on promotion due 10 family problems,
health problems etc, and their promctions were cancélled,
byt they continued to officiate as Head‘Clerks/Assistants
at Bombay region§1 office. Again the DPC met in August

|
1989, the applicants ~vho declined their earlier promotion |
outside Bombay, 2gain were promoted by order dated 31.5.91
snd transferred to Fune agzin by the impugnec order.

Those who were promoted- earlier in place of apr licants

and were transferred to ‘Pune were transferred back to .

Bombay said to be in public interest, even though admitt- "

edly fhey are being transferred back to Bombay On their @V
i

own request. The app licants state th=t the transfer

order on the ground of public interest is not et all in 1*

public interest and it is illecél and arbitréry as

transfer order is passed with a view to accommodate these '

emp loyees who have been transferred out of Bomhay on v
promotion suys2rceding the srrlicents. The arr licants i:
stzte when they declined the promotion outside Eombay J
snd junicrs wera ;rcmdted, they 'ere led to believe that {

they would stey et LDombzy at least for a re.coneile
norm. 1 term after refuszl of yromotlon and forced S rer- ;
session, Despiie surerseded by One yesr zc3in they are

beinc sent from Bomb&sy to Fune On transfer, The

Contd....3/-




applicents. grudge thus, thére they will be loser doubly

viz seniority and disturbance of famil§ life and shifting

~ to new place which may be visited by unforseen conse.juences,
The impugned transfer order by promoting the juniors according !
to the applxcantsh have been done to favour them who are ‘
being brought back to Bombay within one year and that too ‘
on their om rejuest. The transfer oy request after promotion J
within a short span of time according to the applicants
against the concept of transfer iﬁ public intereéf. The
background of the present practice of transfer according to
the respondents is that some of the employees of the Pune i
Syb Fegional Office filed petitions in High Court, Bombay,,
which was transferred to this Tribunal by which the transfer |
of employees of Sub-Regional Office Pune On the basis of the '

common centralised Fegional Seniority list for the entire

state which includes these sub-divisions for the said cadre ofi

Assistants/Head Clerks were challenged énd prayer for decen- |
tralisation and separate and independent seniority list for - . g{
each of the aforesaid three divisions was made. A rival . .-y
petltlon was also filed by the Employees® Union belonging o
to the Bombay office in which prayer for centralised cadre™

for all the three divisions was made and thereby conflicting

relief was claimed. Earlier, interim order was agranted,

H
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which was later o1 vacated on 28,4.89 and Department i

statted the practice of effecting inter-se transfers

|
l
within the aforesaid Sub- Regional officers as and when tle [

question and need for filling the vacanciss on reculer




basis arose, By the final oroer datrd 16.2.1¢90 tﬁe
Tribunal permitted the centralised list of the relevant
cadres. A commun Seniority list was accordingly érepared.
The'strength of Bombay office being the largest and
therefore,as and when Regular vacanclies arose in other
sub-regional office persons from Bombay according to the
respondent were sent t0 fill up these vacancies initially.
Thus' depaftnent stérted this practice in the vyear

1969 only and continued till thereafter. It has also
been admitted byﬁhe respondent that this transfer

practice mentioned above 3w Started from Sr.No.229 of the
caid seniority list thereby excluding the first 228

names of the list f:omﬁfacing‘any.such transfer. The
rersons who were promotec after refusal of promotion by
the applicaents viz their juniors wviere trensferred to Pune
anc¢ Negpur -snd. ~. retransferred to'Bmeay at their .
instance the ar-rlicants are teing transferred to other
plsce after they hsve been msde their services in this
manner stated atwe. This practice, according to them

has been solved t¢ enable officials at Bombav to have
experience O#ﬁ»rk tc ¢o tOOetherjgiaces, as far as
possible without csusinc least possible inconvenience by
accepting the re-transfer requesf in g phased manner ss
far as possitile, A reference to the Unions at trnese places
hzve als¢ been maZe and it hss bteen stated as it will be
desiratle thet the Union me: elso be im leeded as e perty.
Tne aglizcation of malafide wlaishx mede v the gp7 licont

has been denied.

3. Tne factu-l position is as ciated alwe ang is tihnt

4
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there is no written policy in the matter of such ilronsfers'

byrthe depé'tment; and the préctice only h s s%artad in
the year 1682 and hés not béen ap;liéd siaarel fo all
the persons in the seniority list as it exclides from
its operation first and 228 emp10yee§' who cqptinued
tb Sfay on the places where they were posted sfter their
pfbhotiOn in theyear 1989. It aprears that the
ﬁdrpose_of such transfer is that those persons may
gain"experiehce of working elsephere also. The

épplicaht's plea that such transfers cre being msde

at the instsnce of one Union 2nd also pick and choose v §{

is beinc sdogted wnich, acccrding to them, is evicent
from the facts thot the firgt 228 rersons are not
being¢ tecuch=d, who according to them sre associated

with this Union wnich at present is is in dominating

position and that is why those who are associated

with the Union and who have ¢ot promotion cst cf turn,sre !

lbeing-sent back to Bombay within a period of one vesr
on their own raguest. Normally, on reguest no one is’
transferred within'a period of one yezr and it is
teceuse of influence of the Union that they are being
transferred to the detriment of the applicants and
others but the st célled practice is not 3 gdod
practicé and there is no  surety thet  this rractice
will be  follcred end thet too consistently or

is bssed on  anyv rcotetional police. The instant
trensfer to¢ cennct be szid 1C Fe in ex-cencies

o

of sit:ztion, Tnere is no plausitiie exyl n tlon ty the

|
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respondents as t0 how first 228 persons are heing
excluded and.thatthey have also refrained from steting
that in case of the gpplicant also it has been very
trensfer back to Bombay within a period of one yeer like
those L0 hove been promoted in their plgces, they -
will also be transferred back to Bomaby or that their
cases will also,be considered favourably. Those who
have been promoted.in plaée of the applicants, have
got their iransfer out of their turn and in this
manner.they hafe bec ome senior and at Bomaby they

will come back acein as senior to the applican s who

in turn will ¢o to Pune, &s their jiniors for which
earlier they hade refused their transfer. Even if
the said juniors who have been promoted earlier,

ére sent back there is no explanstion as to why the
Department has not laid down e wriiten policy the

wey in vihich the practice was adogted also lacks

in cohesion or coherent and it arpears no guide lines
have et been laid down. The way in whidh the practice
has been adopted, cannot be said to be fair snd the
similarly placed emplovees and the way the transfer
order has been passed, does not exclude the element

of arritrariness éven thouch & very clear case of
mslafide has notheen made out, st the Bombay.Cn

behalf of responuents it has Feen stated thattwo
exieptions hee teenmsde and prever for stuy ot

the very place of posting has been accepted

by the rssponcents. If thet is so, the cace of

the applicants can also bhe considered for stay

&t Bombay in cas: they suceed in making out
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a3 case for it., 1In case the applicants are to ke {
transferred to P ne or eleewhere Or Bombay under

&he impugned order, there appears 10 be noO reeson

. why there seniority v:ill not be restored. They .
" of coupee never opiaod to loose the r seniority 3
for all times to come for staying at Bombay for g

few months stay at Bombay cannot be djusted with
loss of seniority for all times to come. Juniors -

to the applicants cot promotion even kefore they were -

entitled to and in cese thev are transferred and
becore a senior tc the apyplicants as they were
earlier, even then they will be cainer, as they
cot promotional post itself with & few months. |
Ejuity and fairness reyuires tht the applidants i

who ere noOw heing sent acainti Pune witin a fe. A

months, ¢ot their seniority, if not enytning else.

Accordingly, we cirect thet in case the apr licents

c0 to Pune or anywhere else, their seniority may be ” r
restored over those “ho earlier were juniors t< them,
accept the promotion ez-lier and incase the l
applicants sre nct inclined to co to Pune or any oOther
place, they will be entitled to restorztion cof

senicrity but their praver fcr ste at Bombay for
reascnatle period will he considered.In case a @O0G case
f¢r the sore 1% wade 207 ond ine cde, eriment :is satisfied?

|
)

vith it.With-the:ahtve observetion anc directions,
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thic< applicetions are disposed of finally

x

with no order
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THE CENTRAL ADMINISTRATIVE TR*BUNAL BOMBAY PEN
BO-EAY lL\
MP. No. 336/92
R.P. No. 77/92
in
0.A. No. 496/°1, B03/91, £13/91, =40/S1
541/91 ' ' '

.C. Barke T e &pplicant
Ve.

Employees State Insurance Respondénts
Corporation

' & ' Fetitioner
Erployees Stete Insurance ttioner
Corporation . S

(-6-1992-

Hern. Mr. Justice U.C. Srivestazve, V.E.
I‘EO"’-. E:I. H .‘Eo I'_loll'a iy : .-\. i

T™hicg review epplicetion is directed agairst our

judgement and order dated 1%.10.%1 in one of the revereal

(%]

caces which were dec&daiAZQur common judgament orcer

4]

dated 15.10.91 given in number of similer c

Girecticns in fevour of the a.pliicent who ig ths resiondent

tc this review ep.liceaticn by Dy. Regicnsl Direector
who was responfert to C.A., have bhoen given incluGing

in resp=sct of epplicants case for re-trancfer.
FE

The carfe was hesrd and cdisvosed of szfter hearing
the Ccunssl for both the parties. Review gppoliceticn
does not mean re-hesaring. An orféer can be recalled on

limited groungs. There is no error on the part of the

zce of the record and no ney materizl hes heen brought

to our notice which was not to the notice ¢f the epplicent

Cespite due deligence. The facts menticned in the review

epplicetisn regerding the trensfsr and promovicon etc.

heve rzen tzken intc cersiceration by us and ac ordingly

there =21® no grouvnds for interfcrence in our orfer. The
review spplicction hevire no merits is rejected.
: , ] Ty
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