BEFORE THE‘CENTRAL ADMINISTRATIVE TRIBUNAL
BOMEAY BENCH

ODRICINAL APFLICATION ‘NOs, 496/91,503/91,
540/81,541/91

1, Qriginal Application No,496/91
Shri M,C,Barke
V/s

Employecs? Stam Insurance Corp,
and another

sves Applicant

ves. Respondents

2. Original Application No.503/1991

Shri K.P.Nayak

V/s

Employees? State Insurance Corporation
and another

tes: Roplicant

sese Respondents

3. Uriginal application No.513/199]

Shri RoK.Kagani cees Anplicant
/s
Employces ' 5ta o Insuran:e.Corporation'

and agother ees  Respondents

4s Criginal applicsion No, 540/91
Shri M,4,Khan
V/s
Employees? State Insurance Corp,
‘and another

soee Applicant

te e REﬁpOﬂdEﬂts

Se Orioinal Application No.541/91
Shri 5,G.5helar
V/s

EBmployees? State Insurance Corp,
anc another, !

sees Applicant
s+e. Respondents

CORAF. & HON'BLE JUsTice spm: U.C.SRIVASTAVA, VicesChairman,
HON'SLE Miroir spmy MoV FRTIULKAR, MEFBER(A)

Appearance:

Nr.G,K.masand, for Nr.B.R.Neghani,
acv, for the applicant

Mr.N.IcS&thna, Sr.founsel for
the responcentz,
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Bt 15-10-199),

Judoment )

(Fer- : U.C.5rivastave,Vice Chairman)

In all these five applications as common facts and
lew are involved, they are heing decides by & couma,
jJudgment, The appiicanﬁs have challenced the commin transisy
Grder; b which they have been transferred to Puna from
Eombay. They were esrliesr promoted and they declired tu
accept the promut:wisl post in orcer to avoid the
transfer and within 2 year they have been promoted

énd transferred to Foone scain vide imeucned order.

2. The applicants are erployees of Em-loveess State
Insurance Corporation(for short,H.,5.1.C.) as Lower
Division Clerks, They joined the service on various (s
dat2s and were promoted &s U.D.C, and then to the highér
post of Heed Clerk/Azzistant on zdhoc basis, A meefing
0f Depertmentzsl Promotlon Committee, was convened for
miking promotion to the post of Head Clerk/Asstt. which
scrutinisec®the Annual Confidential Reports for makine
such promctions. The Depsrtmental Promotion Committne
which was hale on 4,5%,1C8¢ clezred the aprliconts also
5nd recGrmended promotion of 127 officizls from the
cradstion list, There weré only 5% vacancies in BOmbayP
7 eactancies in Nocpur and 47 vacanciss in Fune., (3 of‘

these peérsuns 21 . ere promot2g on the recomenc tion

©f the Dopertrmental Froemsiion Conmitiee which was held on

recomend tiin of L.F.C, which met on 3C.5.90 for promoiion

Gn regul:r kasis, Some of the ofiici.le tornd unfit

Ly the e.riier 0,00, 12 ¢ficis 1n vhe had & rller rofuse.

.. .

prometion in 108 ere inclode n iz, U.t of these,

PV oder Minad s naitiin ongd 3 sochcrad To rng. Hemllnine

Ciiiciels dncledine oar s licints L ars trensferred by zn
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order issﬁeé by %mplOyeeS State.Insurance Corporation,
it was mEntionedifhat names of the em; 1l .yees shoald |
be intimated by the local Office Menacaws who were not
willing t¢ m0vekfo the new piaces cf yroting iithin 7
days of receipt of the said order and t¢ the crder of
Promotion on reguler basis of those who ere not willine
will be deemed 10 bé cancelled and they will not be -
considdred for promotion for a period of one year and
would thereby loose their seniority. The applicants
declined the transfer on promotion due to family problems,
health problems etc. and their promotions were cancéiled,
but they continued to officiste as Head Clerks/Assistants
at Bombay regional office. Again the DPC met in August
1989, the applicaﬁts who declined their earlief promotion
outside Bombay, agdin were promoted by order dated 31.2,91
and transferred to Fune again by the imrugned order.

Those who were promoted earlier in place of apr licants

and were transferred to Fune were transferred back to
BOmbay'saia to be in public interest, even though admitt-
edly they are being transferrec back 10 Bombay on their
own request. The applicants state thst the transfer
order on the ground of public interest is not 2t all in
public interest and it is illegel and arbitrery as
transfer order is passed with a view to accommodate these
emp loyees vho have been transferred 0ut.0f Bombay On
promotion suarceding the epplicents. The arplicants
state when they declined the promotion outside Bombay

ang juniors were ;romoted, they :-ere led 1O be lieve that
they would stey at Bombay at lesst foo é re.sonet:le
normal term sfter refusal of promction end f0rced s rér-
session, Desrite superseded by tne ye:r éc¢i3in they are

beinc sent from Bombey Lo June On “ransfer, The

Contd....g/;
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zry licents ¢rudee thus, there they +ill ke lozer doubly

viz seniurity gn¢ disturbance of famlly f.ife ond shiftine
to new rlace which may be visited by unfrrs.en consesuences, |

The im.ugned transfer order by promotinge the junlors eccording

to the ayylicantsi have been dene to favour them who are b
keing broucht back to Eombsy within one yelr ang that too §
- - N ;

on their own reguast. The trensfer on request after promotion |

within a short spran of time accorcirg to the ap; licents
‘ ISl C =1

agzinst the concept of transfer in public interest, The

background of the present practice of trensfer 2ccording to Q
the respondents is thet some of the employees of the Fune E
Sub Hegional {f fice filed petitions in High Court, Eombsy, “ .é
vhich was transferred to this Tribunzl by which the transfer j
of employees of Sub-Regional Office Pune on the basis of the :g

:
: %
common centralised Fecitnmal Seniority list for the entire é
state which includes these sub-divisions for the said cadre of I

Assistants/Head Clerks were challenged snd prsyer for decen-

tralisction and separate &nd independent seniority list for = ¢ |
‘each of the &fcressid three divisions wés mede., A rivel - .3
petitioﬁ was elso filed by the Emp loyees' Union belcneing
to the Bombay office in which préyer for centralised cadﬁg o

for all the three divisions wes made and thereby conflicting

reliief was clsimed., Earlier, interim orcer was crented,

which was later ¢ vacated on 28.4.8% and Department

started the prectice of effecting inter-se transfers :
i

. . . -~ o : . 2 R, ! i
within the afcrecaid Sub- Hegional officere g2 end when tie Gt
guestion and need for filling ihe vacancizc on reculer -
'
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basis aruvse. By the final oraer datid 16.2.1690 tﬁe
Tribunal permitted the centralisec list of tﬁe relevant
Caores. A commnm sepiorify list was gecordingly ﬁrepared.
The strencth ¢f Bombay c¢ffice being the largest and
therefore,zs and wheﬂ Regular vacancies arose in other
sub-regional office persons from Bombay according to the
respondent were sent to fill up these vacancies initially.
Thus' departrent stérted this practice in the year

1959 only and continued till thereafter. It has also

been admitted byche respondent that this transfer

practice mentioned above 3m started from Sr.No.229 of the
caid seniority list thereby excluding the first 228

names of the list f;0m facing'any:such'trénsfer. The
rersons who were promotec after refusal of premotion by

the applicants viz their junlors were trénsferred to Pune
and Nagpur and. .. reztransferred to Bombay at their .
instance the arrlicants are hein¢g transferred to other
plate after they hove béen msde their services in this
menner stiated atove., This practice, according to them

has been solved t0 enable officials st Bombsy to have
experience O#v-rk tC ¢o tertherjgﬁacss, &s far as

possible without causing least possible inconvenience Ey
accepting the re-transfer reguest in a phesed manner ss
far ss yéssible. n re-erence to0 the Unions at tnese places
hzve zlsc been masZe <nd it has teen stared as it will te
desiratle th=t the Unicn m: &lsO be impleided as a rarty.
The allscation of malafige Radsh mede by the ap; lic.nt

hes Lesn geniled.
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there is n¢ wriiten policy in the matter of such transf

by the e 2 f7ent, and *he nractice onlv has started in

the yeer I€82 end has not been apylied sguarel to all

the persons in the seniority list as it excludes from

its operution first and 228 employees who continued

ers

to s{ay on the places where they were posted after their

pmeotiOn in theyear 1989, It appears that the
purpose of such transfer is that those persons may
¢ain experience of working elseghere also, The
épﬁlicant's plea thet such transfers are being made

3t the insténce of one Union ang also pick and choose
is beinc ado.ted wnich,  according to them, is evident
from the facts thz=t the fir&tl228 persons are not
bein¢ touchzd, who according to them are associated
with this Union wnich at present is is in dominating

position and that is why those who are associated

with the Union and who have ¢ot promotion cut of turn,are

being sent back t0 Bombay within a period ¢f one year

on their own request. Normslly, on rejquest no one is |

trensferred within'a period of ome year and it is
tecsuse of influence of the Union that they are being
transferred to the detriment of the applicants and
others but the s¢ czlled practice is not a cood
practice and there is no  suresty thet  this practice
will be  folloved and that toc consistently or

is besed on &ny roteiZonal policy, The instant
trensfer tOC cannot ke said 10 ke in exlcencies
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res; ndents as t0 hox first 228 persons are being

caviiuco and thatiney have also refrained from stating
tirat in case of the zpplicant also it has been very
trensfer back to Bumbay within a jericd of one year like
o« *.. hsve lLeon pruaotec in their places, they
will also be transferred back to Bomaby or that their
ceses will also be considered favourably. Those who
heve been promoted in plaée of the aprlicants, have
got their transfer ost of their turn and in this
manner they hafe become senior and at Bomsby they

will come back aczin as senior to the applican-s who
in turn will ¢o to Pune, as their jiors for which
earlier they hsde refused their transfer. Even if
the said juniors who have been promoted earlier,

ere sent back there is no explanastion as to why the
Department hes not laid down a written LOlicy the

way 1n which the practice wss adepted slso lscks

in cohesion or coherent and it arLpears no guide lines
have et been laid down. The way in whidh the practice
has been adopted, cannot be said to be fair and the
similorly placed emplovees and the way the transfer
order has been passed, does not exclude the element

0f artitrariness éven thouch & very clear case of
molafide has notbeen made out, st the Boembay. €n

behalf of responuents it has reen stated thsttwo
exieptions he e Feenrade and praver for stay -t

the very place of posting has been accepted

by the rospontents. I +thet is $0, +the cste of

the applicaents can also be considered for stav

él Eombey  in cas. they suceed in making out

ning S
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s ca2Se for it. In case the applicants are tO be
transferrcc t¢ P ne or elsewhere Or Bombay under
bite impuonad cxcer, the re appears tO0 be no reason
why there seniority viill not be restored. They

of cousse never apted to loose the r s_eﬁiority
for all times to come for staying at Bombay for
few months stay at Bombay cannot be équeted with
loss of seniprity for all times to come. Juniors -
to the applicants got promotion even before they were
entitled to and in case they ¢re transferred and
become a senior to the applicanits as they were
esrlier,-even then they will be cainer, as they
cot rrometionsl post itself with 2 few months.
Ejuity and {airness requires.tht the applidants

who 2re now heing sent aceints Pune witin & fes

months, ¢ot their seniority, if not anything else.
&ccordingly, we direct thst in case the epr licants

4
restored over those ho earlier were juniors {0 them,

accept the promotion egrlier and incase the

b
go to Pune or anywhere else, their seniority may be l
|

aprlicants are not inclined tc ¢o to Pune Or any Other

clace, they will be entitled to restoration of

.

seniority hut their prayer for sta at Blombay for
. . . s 1
reascnatle period will he considered.In case g qOOC case
1
for the cere is rade oot ond the de, ertment is satisfied:

with it.With the:iskove cbservstion énc directions,

1

i




this applications are disposed of fi

+: ¢coets.

ndlly with no order
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THE CENTRAL ADPHNISTRATIVE TRIBUNAL, BOMBAY BENCH o=
BOIBAY .

M@, No. 336/92
R,P, No. 77/92
in ,
C.A. No. 4%6/91, 503/%1, 513/41, t40/91
541/91 o ‘

19.C. Barke .e. Avplicant

Ve,

Eoployees State Insurancs Recponcénts

Corporation

& .
Erpleyees Stete Insurance
Corporati-n

Fetitioner
(-6 -1997

cn. Mr. Justice U.C. Srivestavs, V.G,

lon. Mr. LY, Friolker, LA

(Ey Hcrm., Mr [ Justice U.C., Srivestasva, V.C.

Thif€ review applicetion is directed agsinst pur

]

judgement and crder €ated 1%.10.91 in one of the several

caces which were 6?cideééyour common judgemsnt orcer

dated 15.10.91 given in numbker cof similar czses. Certain

Cirections in fevour of the a_ piicant vho is ths respeonfe

to this review gp.licstion by Dy. Rsgicnel Dirsector

in respect of epplicants case for re-trzncfer.

The caze was heasrd and disposa¢ of after hearing

the Counsel for both the parties. Review applicetion

oes not mean re-hearing. An orcder can be recszlled on

O

imited grouncs.
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ere is no error on the part of tre

=

fzce of the reccré and no new materiel hes been brought

tCc our nctice which wars not to the notice ¢l

[8))

Cespite due

epplicetion regerding the trensfsr and promotion etc.

s - [P

eligence. The facits menticned in the review



