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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

BOMBAY BENCH

O.A. No.s 496/91,503/91,513/91,
ms( 5'-’413/91, 541/91 198

DATE OF DECISION

Mrg.M,CoBarke in 496, Mr,K.P,Nayak in5D03
Mr. R,K,Kapani in 513 Mr,M,A,Khan in 540
Mr,3,G,5helar in 541 ' )

L T e G e A RTNT

LR e = e e —c L

* V.- i jan -
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and oth.rs '
Mr.M.I.5ethna, 3r.Counsel Advocate for the Respondent (s)
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The Hon'ble Mr, JUSTICE U.C.SRIVASTAVA, Vice=Chairman

The Hon’ble Mr, M.Y.PRIOLKAR, MEMBER (A)

1. Whether Reporters of local papers may be allovwed to sce the ucs ment?y
2. To be referred to the Reporter or not ¢ e
3. Whether their Lordships wish to sec the fair copy of the Judgemont 9 W

U\L;\-....

4. Whether in needs to be circulated to othicr Benches of the Tribupal ? ¥ ' f/ |
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
BOMBAY BENCH

ORIGINAL APPLICATION NGs. 486/%1,503/91,
540/91,541/91

1, Criginal Application No,496/91

Shri M.C,Barke ssee Applicant
V/s

Employees! Stae Insurance Corp, .

and another +es. RESpondents

2, Original Application No.503/1991

Shri K,P.Nayak ses. Applicant
V/s

Employees' State Inourance Corporation

and another «+es Respondents

3. Original application No.513/1991

Shri R.K.Kapani sees Applicant
B/s ,

Employees? State Insurance Corporation

and aaonther «+«. Respondents

4, Driginal applicstion No, 540/91

Shri M.A.Khan . : +ess Applicant
V/s
Employees' State Insurance Corp, «ees Respondents

and anothrr

S5. Original Application No,541/91

Shri S.G.Shelar se Rpplicant
V/s
Bmployees' State Insurance Corp, eves Respondents

and another,

CORAM ¢ HON'BLE JUSTICE SHRI U.C.SRIVASTAVA, ViceyChairman,
HON'BLE MEMBER SHRI M.Y.PRIOLKAR, MEMBER(A)

Appearance?

Mr.G.K.Masand, for Mr,G.R.Meghani,
adv, for the applicant

Mr.MeI.Sethna, Sr.Counsel for
the respondents.
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Judament
(Per : U.C.Srivastava,Vice Chairman)

In all these five applications as common facts and

léw are involved, they are being decided by a common

judgment, The applicants have challenged the common transfer

order, by which they have been transferred to Puna from
Bombay. They were earlier promoted and they declined to
accept the prbmotianl post in order to avoid the
transfer and within a2 year they have been promoted

and transferred to Poone again vide impuoned order.

2. The applicants are employees of Emploveess State
Insurance Corporation(for short,H.S.1.L.) as Lower
Division Clerks. They joined the service on various
dates and were promoted as U.D.C. and then to the highér
post of Head Clerk/Assistant on acdhoc bkasis, A meeting
of Departmantal Promoiion Committee, was convened fop
making promotion to the post of Head Clerk/Asstt. which
scrutinised the Annual Confidential Reports for making
such prOmotiOns. The Departmental Promotion Committee
which was held on 4.5.198§ cleared the applicunts also
ang recommended prdmotion of 127 6fficials from the
cradation list. There weré only 55 vacaencies in Bombay,
7 vatancies in Nagpur and 47 vscancies ih Fune. it of
these persons 21 were promoted on the recommend.tion

of the Depertmental Promotion Committee which was held on
11.8.1989‘and other officials were promoted on the

recormendetion of D.p.C. which met on 30,5,90 for promotion

on regular basis. Some of the officials found unfit

by the‘earlier D.P7C, 12 officials who had earlier refusec

promotion in 1989 were included in it, O,t of these,

17 declined promotion and 3 procesded t¢ Fune. Remaining

0ffic%§%§d%“51”di”9 5 applicants were transferred by an
Lte

order/¢.8.91, 23.8.91 2nc¢ 12,9.199l, which has been

challenced in this application. In the promotion
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order issued by Emgployees State.Insurance Corporation,
it was mentioned that names of the em l-yees shou ld

be intimated by the local Office Managers who were not . .
willing to move fo the new piaces of posting within 7
days of receipt of the said order and to the crder of
promotion on regulur basis of those who are not willing
will be deemed tO bé cancelled and they will not be ¢ bl
considéred for promOtioq fdr a period of one year and
would thereby loose their seniority., The applicants
declined the transfer on promotion due to family problems,
health problems eté. and their prOmotions were cancélled,
bﬁt they continued to officiate as Head‘Clerks/Assistants
at Bombay regional office. Again the DPC met in August
1989, the applicants who declined their earlief promotion
outside Bombay, again were promoted by order dated 31.2,91
and transferred to Pune again by the impugned order.

Those who were promoted earlier in place of applicants

and were transferred to ‘Pune were transferred back 1o
gombay said to be in public interest, even though admitt-
edly they are being transferred pack to Bombay on their
own request. The applicents state that the transfer

order on the ground of public interest is not at all in
public interest and it is illegel and arbitrary as

trans fer order is passed with a view to accommodate these"
emp loyees who have been transferred out of Bombay on
promotion sugzrceding the applicants. The applicants

state when they declined the promotion outside Bombay

and juniors were gromoted, they were led to believe that
they would stay at Bombay at leést for a reasonable
normal term after refusal of promotion and forced siper-
session, Despite superseded by One year again they are

beinc sent from Bombay to Fune on transfer. The

Contd....Z/-
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applicants,grﬁdge thus, there they will be loser doubly
viz seniority ana disturbance Of famil? life and shifting
t0 new place which may be visited by unforseen consejuences,
The impugned transfer order by promoting the juniors according
to the applicants:. have been done tc favour them who are
being brOught-baCk to Bombay within cne year and that too
on their own reJquest. The transfer on réquest after promotion
within a shart span of time according to the applicants
against the concept of transfer in public interesf. The
backg¥0und.of the present practice of transfer according to
the respondents is that some of the employees of the Pune
Syb Hegional Office filed petitions in High Court, Bombay,
which was tfansferred to this Tribunal by which the trensfer
of employees of Sub-Regional Office Pune on the basis of the
common centralised Regional Seniority list for the entire
state which includes these sub-divisions for the said cadre of
Assistants/Head Clerks were challenged énd prayer for decen-
tralisation and separate and independent seniority list for - «
each of thé aforesaid three divisions wés made., A rival ;&;i;
petitipﬁ was also filed by the Employees' Union belonging
to the Bombay office in which préeyer for centralised cadre
for all the three divisions was made and thereby conflicting
relief was clsimed. Earlier, interim order was grented,
which was later o1 vacated on 28,4.89 and Department
started the practice of effecting inter-se transfers
within the aforesaid Sub-ARegional officers as and when ile

gquestion and need for filling the vacancies on regular
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basis arose; By the final oroer datid 16.2,1¢90 tﬁe
Tribunal permitted the centralised list of the relevant
cadres, A commun séniority list was geccordingly prepared.
The strength of Bombay office being the largest and
therefore,as and when Regular vacancies arose in other
sub-~regional office persons from Bombay according to the
respondent ' were sent to fill up these vacancies initially.
Thus. departrent stérted this practice in the vyear

lgég only and continued till thereafter. It has also
been admitted byche respondent that this transfer

practice mentioned abuve im started from Sr.No,229 of the
sald seniority list thereby excluding the first 228

names of the Iist fromffacing‘aﬁy:such'trénsfe;. The
persons who were promoted after refusal of promotion by
the applicants viz their juniors were transferred to Pune
and Negpur .and. .. retransferred to Bombay at their .
instance the apylicents are keing transferred to other
place after they have been msde their services in this
manner stated above', This practice, according to them
has been do0lved t0 enable officials at Bombay to have
experience o#&rrk to go tocetherjgﬁaces, as far as
possible without causing least possible inconvenience Ly
accepting the .re~transfer reguest in a phased manner as
far as possible. A reference to the Unions at these places
have 5150 been made and it has been stated as it will be
desirable that the Union may also be impledded as a party.
The allecation of malafide wxivix made by the apylicant

has been denied.

3. The factu:1l position is as steted abtove and is thdt
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there is no written policy in the matter of such trdns{eré
by the cepartment, and the practice only has started in
the year 1¢82 and has not Bgen ap;lieﬁ sgiarel to all
the persons in the seniority list as it excludes from
its operation first and 228 emplOyeés who continued
to stay on the places vhere they were posted after their
promotion in theyear 1989, It apjears that the
purpose of such transfer is that those Lersons may
cain experience of working elsephere also. The
épﬁlicant's plea thet such transfers cre being made
at the instéance of one Union and also pick and choose

is beinc adopted wnich, according to them, is evicent
from the facts that the firgt 228 persons are not

being touch=d, who.according to them are associated
with this Union which at present is is in dominating
bosition and that iS why those who are associated
with the Union and who have gﬁt promotion out of turn,are
being sent back to Bombay within a period of one vear

on their own request. Normally, on regiest no one is
trensferred within'a period of one yezr and it is
because of influence of the Union that they ére being

transferred to the detriment of the applicants and

- others but the so called practice is not a good

practide and there is no - surety that  this practice
will he  followed and that too consistently or
is based on any rotational policy. The instant

transfer too cannot be said t0 he in exigencies

of situation. There is no pleusible expl nition by the
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respondents gs t0 how first 228 persons are heing
excluded and thatthey have also refrained from stating
that in case of the applicant also it has been very
tranéfer back to Bombay within a period of one year like
those  who have been promoted in thelr places, they
will alsc be transferred back to Bomaby or that their
cases will also be considered favourably. 'Those who
have heen promoted in place of the aprlicants, have
got their transfer out of their turn and in this
manner they hafe become senior and ot Bomshy they
will come back acaln as senior to the agplican e who
in turn will ¢o to Pune, 25 their inniors for which
earlier they hade refused their  transfer. Even if
the said juniors who have been promoted earlier,

ére sent back there is no¢ explanation as to why the
Department has not leid down & written policy the

wayv in which the practice was adopted also lacks

in cohesion or coherent and it agpears no guidelines
have et been laid-down. The way in whiéh the practice
has been adopted, cannot be said to be fair and the
similarly'placed emplovees and the way the transter
order has been passed, does not exclude the element

of arbitrarinesé even though & very clear case of
m3lafide has notheen made out, at the Bombay.On

behalf of responuents it has leen mtated thattwo
exceptions have Leenmade and praver for stay ot

the very place of posting has been accepted

by the responcents. If thet is so, +the case of

the applicants «can also ke considered for stay

#t Bombay  in casc they suceed in  making out
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a case for it. In case the applicants are to bé

transferred to P ne or elsewhere or Bombay under

bhe impugned order, there appears t0 be no reason

why there seniority will not be restored. They

of coupee never opted to loose the r seniority

for all times to come for staying at Bombay for

few months stay at Bombay cénnot be équsted with

loss of seniority for all times to come. Juniors

to the applicants got promotion even before they were
entitled to and in.case they are transferred and

become a senior to the agplicants as they were

earlier,teven then they will be gainer, as they

got promotional post itself wi‘th a few months.

Equity and fairness requires itht the applicants

who are now being sent againtc Pune witin a fev

months, got their seniority, if not anything else.

Accordingly, we direct thet in case the app licants

GO to Pune or anywhere else, their seniority may be
restored over those who earlier were juniors to them,
accept the promotion earlier and incase the |
applicants are not inclined to go to Pune Or any Other
place, they will be entitled to restoration of

seniority but their prayer for sta: at Biombay for

reasonable period will he considered.In case a good case

for the same is made out and the depertment is satisfied

with it.With th&:above chservation and directions,

-
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this applications are disposed of finally with no order

as to costs.

I}MP/ | | oo

(M.Y.PRIOLKAR) . (U.C.SRIVASTAVA)
MEMBER(A) VICE-CHAIRMAN,
i }S_' jo- ?l‘
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THE CENTRAL ADMINISTRATIVE TRIBUNAL, BOBAY EENCH
BO. EAY

MP. No. 336/92
R.P. Wo. 77/92

1 in
C.A. Ko. 496/91, 503/%1, 513/81, 540/91
541/91
.C. Earke - Applicant
Vs.
Employees State Ingurance Respondénts
Corporation
& : -

Erployees State Insurance Petitioner
Corporation &

(—6-1997 -

Hon. Mr. Justice U.C. Srivastsva, V.C.

. | o
Hon. Mr. M.¥Y. Priolkar, ! .A.

(By Hon. Mr.. Justice U.C, Srivastava, V.C.)

This review soplication is directed against our

iudgement and order dated 1%.10.91 in one of the several

cases which were decided four common judgement order

dated 15.10.91 given in number of similax cases. Certain
directions in favour of the asplicant who is the respondent
0 this review apwlicaticn by Dy. Regional Direector

who was responent to C.A., heave been givén including

in respect of applicants case for re-transfer.

The casze was heard and¢ disposed of after hearing

the Counscl for boﬁh the parties. . Review applicesticn
does not meaﬁ re—h%aring. An order can ke recalled on
imitéd grounés. fhere is no error on the part of the
face of the record and no new meterisl has been brought
toc our notice whicﬁ was not to the notice c¢f the appliéant
despite dué deligence. The facis menticned in the review
epriicetisn regarding the trensfer and promotion etc.
have keen taken intc corsideration by us and acrordingly
there are no grouncs for interference in our order. The
review spplicstion having no merits is rejected.
W~ ‘
L

. S
Mamber (A) Vice Chairmsn



