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1. This application raises two mixed questions

. of grest importancé ahd significance and according to
respondents of national interest; The questions are

(i) whether a Scientist hdlding a sensitive post involv-
ing secrets regarding defence of country if sent on depu-

tation by Government to an agency of United Nations

1ocated in a foreign country at its cost to gain
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i,

knowledge and experience ancd enrich tﬁe country with
it during subsistance of service contract with India
Government can enter into a contract with the foreign
employer for se;ving it without taking persmission of
Goéernment of India, (ii) can such a scienﬁist‘after
entering into su;h unauthorised contract and violating
Government servant rules seek voluntary retirement
uncer Fundamentaerule 56(k) without coming back to
this countfy. | |

2. The applicant joined department of Atomic -
‘Enérgy (héreinéfter known as TDAE) in the year %961{
Initially he joined Bhabha Atomic Research Centre -
(known as BARd)uand after completion of training éﬁd
holéing initlal ppst was gradually promotéd to highrer
posts in Fhe'laddef and ultimately rose to the peositior
o% Secretary, Atomic‘Energy Commission (India) a
sengitive posﬁ according to the.respohdents. The
applicant wag deputed by th;s'country te the Inter-
‘natlonal Atomic Energy Agency, an agency of UNO

(for short, IAEA) having its headquarters at Viena
(Austria) for a’ perlod of 3 years with effect from
13.7. 1988. Before the éxpiry of the said periogd,
whlch wag to expire on 12.7.91 the applicant on
20.6.90 applied for extensicn of his cdeputation
périod for a period éf two years. This was doge

after he had already entered into a contract with
TAEA forrits-service for a‘further pericd of two
years withouh intervention or concurrence of the

Government of India or without resigning from service

.ee3/m
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in India or even stating that his services would be

.....3...

deemed to have come to an end the ¢ay fresh contract
with the loanee employer starts in case his prayer for
exﬁension of deﬁutation is not acceeded té. The Govern-—
ment :0f Iridia rejected the afore méntioned prayer for
extension of deputation which was conveyed to him

vide letter datea 29.10.90. .

e After rejection.of the said application

" the applicant sent a notice dated-26th_November 1990
purpérting td be under Fundémental Rule 56(k) seeking
voluntary retirement from the service of &ndia Govern-
ment. This notice was thus sent during subsistence of
deputation ﬁeriod'and after entering into a fresh contract
of service on hié'own accora fdr a period of two years
with-iAEA.'His prayer in the said notice_waé not

acceeded to by the Government of India at that stage
taking into account the position he was holding before
Joining IAEA/sensitivity of functions perfdrmed by him
‘inlDAE, the earlier wiliingness of the officer to return
to India after stipulated tenure, the need to exploit his
skill in .the  Department after his return. According to
respondentsthe ultimate criteria is to ensure that the
Department gets maximum benefit through such nominations
while.safeguarding_our interésf in the said international
organisation. The rejection of his noticé was conveyed

to the applicant with the éirection that he shoudd
return to India beforé his request for voluntary retire-
ment is-cgncerned. The applicant did not return to this
country in respoﬁse’thereof and on the next day of the
expiry of his deputation period viz., on 13.6.1991 filed

: instant _
before this Tribunal Q;Z;;gpplication through his cognsel.
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Theiapplidation seems to have been signed sometime

in May 1991 (date not given).

4, The applicant in support of his pléas

has also given three instances of those who were

in sefviéelpf DAE but also toék voluntary retirement,

while on deputation to Hnited'Nations Crganisations.

5e . The respondeﬁt; in their reply have stated

that the case of appllcant is on dlfferent footlng

w1th the cases referred to by him as in his capacity

as Secretary of AEC he écquiredAsensitive information

relatlngtto DAE's activity and unlike them whose retire-
is no

mentlgulte close to retlrement. It Has rather been

admitted by the_appllcant that-IAEA is also one of the

- United Nations'Organisations and this fact has also

‘not been disputed by the respondents. According to

them it is mere technicality that deputation to

Uniteé Nations Organisation are not covered specifically
under therproﬁiso'to FR 56 but‘such technical iﬁterpretau
tion cannot OVerrlde national 1nterest The appllcant

in hlS rejoincer, which has been 31gned by his counsel
only, ﬁg has besn stated taat the Chairman of same

Atomic Energy Commission was allowed to retire under

" term and to continue with foreign a gency anc gg%'of
: 1 ag - &R

three instances referred to by him Shri‘? R Dastgir

was not close to his retirement‘andas such the assertion
made by the résponﬁents in this behalf was not correct.
6. - - As pleadings were:complete parties concerned
desired that the case.be finally heard and disposed of.
We after acmitting the-application procee%&to hear the

arguments of the parties.
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. FR 56(k) reads as under:

(k)

1. Any Government servant may by,

giving notice of not less than three months
in writing to the appropriate authority
retire from service after he has attained the

age

of fifty years if he is in Group 'A' or

Group 'B' service or post (and had entereé
Government seérvice before attaining the age
of thirty five years) and in all other cases
after he has attained the age of fifty-five
years:

provided fhat

(1-4)

(2)
under

,a)'

2(b)

Nothing in this clause shall apply to a
Government servant referred to in clausef(e)
who entered Government service on or before.
23rd July, 1966;

nothing in the clause shall also apply to

a Government servant, including scientist or
technical expert who (i) is on assignment .
uncer the Indian Technical and Iconomic
Cooperation (I.T.E.C.) programme of the
Ministry of External Affairs and other aid
programmes, (ii) is$ posted abroad in a
foreign based office of a Kinistry/Depart-
ment and (iii) goes on a specific contract

-assignment to a foreign Covernment unless,

a)

after having been transferred to India, he
has resumed the charge of the post in India
and served for a period of not less than
one year; and )
it shall be open to the appropriate authority
to withhold permission to a Government servant
under’ suspension who seeks to retire under
this clause, : C .

A Government servant referred to in .
sub-clause (1) may make a request in writing
to the appointing authority to accept notice
of less than three months giving reasons
therefore; ' '

'On receipt of a request under sub-clause

(1~A)(a) the appointing authority may con-
sider such reguest for the curtailment of the
period of notice of three months on merits
and 1f it is satisfied. that the curtailment

. o the period of notice will not cause any

adininistrative inconveriience, the appointing
authority may relax the requirement of notice
of three months on the condition that the -
Government servant shall not apply for a
commutation of a part of his pension before
expiry of the period of notice of three
months, :

A Government servant, who has elected to retire
this rule and has given the necessary intimation to
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'that effect to the appointing authority, shall be
precliuded from withdrawing his election subsequently
except with the specific approval of such authority:

6= .

7. On behalf of the applicant it was contended that
FR 56 confers right on a Government servant who fulfills
requisite condition regarding number of years of service
-aswell as age which the appliéant did)a; his age was 51
years the respondents were.bpundrto accept the notice of
retirement and they had no option ﬁo‘accepf or not accept
the séme. ' |

8. | In this connection learned counsel relied on the

decision of Hon. Supreme Court of India in Dinesh Chandra

Sangma V. State of Assam and others, AIR 1978 SC 17. In

the said case apart from the question as to Qhether after
acceptance of notice of vbluntgry retirement the Government
can resile from it after accepting it, the gquestion was as
‘to whether fundamental.rule-56 was subject to compliance
with clause (3) of Rule 119 of Defence and Internal
Security Rules while_repelling this plea the Court with
reference to Fundamental Rule 56 obseyved

.M"FR 56 is one of the statutory rules which binds

the Government as well as the Government servant.

The concition of service which is envisaged in

rule 56(c) giving an option in absolute terms to a
Government servant to voluntarily retire with three
months notice after he reached¢ 50 years of age or
has completed 25 years of service cannot therefore
be eugéited with a contract of employment as envisage(
in Explanation 2 to Rule 1190n,

It was further observed ...

. The High Court committed an error of law in
holding that consent of the Government was necessary
Lo give a legal affect to the voluntary retirement
of the applicant under FR 56(c) ... since the con=~
ditions of FR 56 (c) are fulfiled ... the applicant
must be held to have been lawfully retired as noti-
fied by him with effect from 2nd August 1976.
according to the respondents

The applicant.fvas covered by clause (b) to the proviso to
FR 56(k) which enumerates the categories who are not entitled



to benefit of FR 56 for seeking volunatry retirement.
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Clause (b) which was added only in July 1985 excludes
sclentist or teéchnical experts from the benefit of Rule
56(k) that is voluntéry retirement from foreign country
and to such person such a right has been .made available
only after one year kof'ccming back to the country and
joining over their services. The excluded class is ¢ivided
into three categories viz., (i) who is on assignment b
under tpg'Indian_TecEnical and Economic Cooperation (ITEC)
Programme of Ministry of External Affairs‘and other aid
programme; (ii) is\péstéd abroad in a foreign based office
of a_Ministry/Depértment;_and (iii) goes on a specific
assignment to a'foreign Government' unlesé after héving
~ been traﬁsferréd‘to'India he has resumed the charge of
the post in India and served.for a period of not less than
one year,’

on behalf of the applicant
g. Tt was contended/that the Agency in question
i.e., even the United Nations Organisation of which IAEA
is an agency having headéuart9ré at Viena is not a 'foreign
éovernment’.within the meaﬁing of clause (b) extracted above
and it would only mean Government of a country admlnlsterlng
'country and its people as thera can be no forelgn Government
without a country. The location of IAEA Head Office at Viena_
_that'is Austria would not mean it isapart of Austrian
Government .and service under lt would not mean servide
with the Government of AustrLa which is also-:a member of
United Natlons. As to the status of United Nations, learnea
counsel contended .. is not a Government mich less then a

foreign Government. Reference was made to ‘the opinion given

by the International Court of Justice (by majority) dated

4



11 April 1949 in the matter of repairs to injuries

-l

sufferea in the service of the United Nations

In the opinion of the .court, the Crganisation

was intended to exercise and enjoy, and is ifi fact
exercising and enjoying, functions and rights
which can only be explained on the basis of the
possession of a large measure of international
personality and the capacity to operate upon an
international plane. It is at present the supreme
type of international personality. It must be
acknowledged that its Members, by entrusting
certain ftnctions to it, with the attendant )
Cuties and responsibilities, have clothed it with._.
the competence reqgrired to enable those functions to
be effectively discharged.

Accordingly, the court has come to the conclusion
that the Organisation is an international person.
That is not the same thing as saying that it is a
State, which it certainly is not or that its legal
personality and rights and duties are the same as
those of a State, Still less is it the same thing
as saying that it is "a super-State", whatever
that expression may mean. It does not imply
that all its rights and duties of a State must be
upon that plane. What it does mean is that it is
a subject of international law and capable of
possession international rights and duties, and
that it has capacity tc maintain its rights by

» bringing inteenational claims.

-

On the basis of above observations made in a different
context it was contendéd that United Nations Organisation'
is only éﬁ International Person and it is notla State but

it is subject to international law possessing international
right and duties. Thus according to learneé Counsel it
makes it clear not being a State and it haé got offices,
agencies but service in the same would not bé service with
'foreign CGovernment'.,

10 The International Atomic Energy Agency has to
perform number of functions. It has to conduct its activities
in accordance with the purpose and principles of United Nat-
ions to promote peacé anc¢ International Coopefatioﬁ and in
conforﬁity with policy of the Qnited Nations_andlto further

establishment of other grouping world disarmament in
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conformity-with International agreement in pursuing to

_9.-.

such ﬁolicies. It has to submit its repo}t to the Economic
and Social Council and A%her Organisations of the United
Nafions on matteré within tﬁe competence of this organisa-—
tion. The said'members of Uﬁited Natibns and any other
peace loving countries who have signed the Declaration by
United Nations can become .its member. The Governing Body
consists of represgntétivgs of ;arious countries.,The

Agency has also staff head of which is the Director General..
The permanent staff has. to be kept to a minimum. The terms
and conditions of appointed staff is governed as per the
rules made by Boaré of Directors.of Governors.

e The.Central Government has‘issuedlmemorandum'_”A

in 1971 to the officeé; of the Central Sefvicés deputed to |
_ foreign segvice with International Organisations like the
United Nati;ns-Seéretériat, FAO, .ILO, Etc., on a tenure of
6ne.year or mofe allbwing them Join the United Nations

Joint Staff Pension Fund as full memﬁers ané the payment

of retirement benefits accruing under the Regulatioﬁs and
Rules of the'qnitéd Nétions Staff Pension. Under Article 29
of the Regulations énd‘Rules of the United Nations Joint
Staff Pension Fund, retirement benefits shall be payable to
a participant whose age onbseparation is sixty years or more.
The Government of India ﬁas taken certain decisions regarding
the terms and-conditions in accordance to pay and allowances
and the treatment of period'speﬁt-on their assignment/
consultancy with the Uniteq Nations and Intérnational
Agencies were Government of India/uUPAR O.M. No.16011/3/81~
Estt.(Allowances) dated 115th October 1983 read with 0.M.

gated 5th March 1984. 1In case where leave salary and

pension continue are not paid either by the agency or by
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the Government to the servant concerning the period spent

in foreign service will not be countéd as service and pen-

sion for determination of leave entitlment.

12. . - In order to understand the status-and position

of UNO and its agencies it would be approyriate to maxe a
reference to the charpe? of United Nations. The United
Nationé has been éons&tuted by various governments of the
world'under a Charter establishing an Internétional Orga-
nisation. It has certain rights, functions and duties in
regarc to'the member cbpntfies. It can, also interfere in
respect of matters relating to.mémber countjies even though
- the same may touch its internal affairs regarding its
administfativé polieies particularly in regard to relation
with other Eountries. Acts against huménism énd social
welfare and heaith schemes for thé benefit of the inhabitants
of a @érticular country. It has beén given certain riéhts for
solving disputes of particular nature and bring peace and has
right to act in respect of their peace, breach of peace and
act of éggression. The United Nations can'also assume respohw
sibility in the Administration of teritories .whith have not .
attainéd'a full measure of self governﬁent as prg§ided in |
Article 33 of the Charter. It is its guty to develop seif .
government to coﬂduct, due account of pélitical'aspirationé
of the people and assess them in the progressive development
of their through political institutiops according to the
circumstances of each country and its people. The United
Nations has to establish an;fauthori£y of international
trustee, for the administration and consider functidéns of
suCh‘terrifory as may be placed theﬁe under by subsequent
individual accordingly and this territory is referred as

trustee territories. Its Judicial organisation is Internationdl
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Ceurt of justice. The United Nations has got its own
) Secretarlat whlch the Secretary General is the head
and it has got its own staff which includes freshers
from variousg conntfies and deputetionists and emﬁioyees
on contract and are governed by service regulations
incluéing pay, fund and ﬁensionary bénefits

(Afticle 29 of Regulations and Rules deals with

joint staff fund retiremeﬁt_beﬁEEits etc.) The
United Natlons has got a flag and it can have an Army at
1ts 015posal whenever required which it gces from
menber countries. The U.N.O. does not legislate

but the deliberations of the assembly haye much
resemblance with-legislature end at times its
gecision partake the nature of legislation. inter-
national Court of Justice can be said and’is

known as a judicial wing of U.N.O. The Exe—

cutive wing includes its Secretarlat, varlous
organisatiors and bodies like Security Council,
UNICEL. WHO, FLO, ILO etc. $hough U.K.,0. has

not got any particular territory of its own to govern
or rule, its jurisdiction and:.sphere is sﬁread ‘
throughout the world though to a limited and

extent., There is receproeal arrangement of U.N,O.
with various member countries in respect of certain:
mattess ana being aﬁ international Rkefyx .

1

LI RO 2 12/-
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Person also is subject to internati;nél law, can be /
said ané is rightly known to be 'QOrld Government' in
restricted sense having its head-quarters in a fOreién

country so far as Indié 1is concerned. Even if U.N.O.

coulé not-be said to be Gové;nment it could be deemed

to be such having semblaﬁce of a Goverrment.

13, The serviCe'iﬁ a foreign country-woﬁld be 'foreign
service'! as defined in fﬁndamental Rulés, Rule 9(7) defines
‘foreign sewvice' as follows - 'in which foreign servant
regeives-his pay with the.sanction of Government from any
source other than consoclidated funé of India or Union ’
Territory'. Thus definetion covers not onl§ service but

of éepﬁ:tment iﬁ Iﬁdié but also act of India of the Govern-
ment servant receives pay with sanction of Government frpm‘
any. other func thah mentiﬁned whict may include foreign .
employer with sanctioh of India which may include deputa-
tionist will be deemed to be ipg fofeign serVice within the

" meaning of Fﬁndamgnta; Rules,. -If a person enters into a
:contract with foreign employer and gets salary trom it
without sanction of'iﬁdia Government he cannot be treated in
‘foreign serviéé’ within the meaning of Fundamental Rulesand
his status as such_maf cease. Superimposition of a new service

contract without formally resinding the éarlier one which
is against law would neot only amghnt to breach of contract
but may result in recision oflearlier contracf.

14. Tﬁe Qord ‘Government ' has not been defined in
the Fundamenital Rules. But Géneral Clauses Act glives its
definition as including Central as well as State Government
meaning thereby the definition is exhausfivé . When this
'Qefinition wés'given ‘foneign‘Government' was not in'con-

templation as apart from British Government. The Gefi-

nition of a word or phrase not defined t0 be seen in
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the context the same‘has been used and its aims and purpose,
The phrase ‘foreign Govermment' has been used in proviso(4)
to Fundamental Rule 56(k) for the first time in 1985 appa-
rently not to drain out Indian talent to other countries,
for enriching this cOuntry-w;th knowledge and experience
derived there. Its pgrpose is not to allow Indian-Cfficers
and other employees to go tc foreién cotntry at its behest
aed settle elsewhere fgustrating the cbject for which they
have been sent, Proviso (b) to Rule 56(k) though exhaustive
specifically excludes doctors and scientists from the benefit
of Rule 56(k) if they fell ie_one or the‘other catejory ¢
enumerated therein, The meaning an&-import;iw?yof rhrase
'foreign,Governmeht' is very wile and comprehensive and in
‘the context‘the same hes‘been useé it would mean not only
-Government of some foreign country but also bodies and
institutions having semblance ané trapping_of'éovernment
stationed in some foreign country. iﬁ this view the IAEK
having headquarters at Viena would be'e ‘foreign Government'
within the meaning of proviso (b) to Fundamental Rule 56(k)

As such the applicant was not entitled to seek voluntary

)

retirement without  coming back toO India as provided.

15. In.runesh Sangama s cage’ (supra) the question

was as to whether the rights conflred by Fundamental Rule
56{k) (then 56 ¢) can be controllea by Rule 119 of the
Lefence of India Rules and it was held that the provisions
'of Ffundamental Rules are statutory in nature and will
prevail over rule 119 which eannot take away the right
given to employees to seek voluntary retirement urder the
said rules wnd the Government has no povwer to disallow the
'employee'to retire voluntarily from service on the basis

of Rule 119 of the said rules. In the instant case not only
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thé facts‘of the appiicant are different‘but also the
quesﬁion_Involved is also somewﬁat different. In thaﬁ
éase the Government servant did not enter into a con-
tract with that employer without intervention of Govern-
ment of £ﬁéi8 aﬁé there was no such case of riding two -
horses breaking service contract and action aéainst con;
duct rules and-aﬁteﬁpting to get_benefit from his
‘country aé well as foreign_Gpvernment;

. \ .
15. We have come across Government of

India, Department .'df Personnel & Training O,M.
"NQ.F.lé/10/91;FA(ﬁﬁ) dated 20.6.1991Iissuing certain
instruétions in supersession of earlier instructions of
29.1.1988; It will be sufficient to state that the
instruqtions' cannot ove:iide the fundamental rules,
“Even in these'inﬁtfactions it:has been'provided ‘

- that persbns deputed to fhe UN agencies.and othef
international organisations if they chodse to conti-
nue on foreign asé%gnmept beyond the permissible \
duration may resign from service without returning té
India and £o their parent department. So far as-the

. three restrictions which are containeé in the ‘
fundamental .rules, it has been stated that a person
stould be retired voluntarily Qithout making

spegific feferénce ﬁo three assignments ennumerated
in FR 56, with reference to these three it has been

.. 15/-



mentioned tﬁat the person should be allowed to retire volunta-

, " =15~
rily unless after having been transferred to Inaia, he has
résuwed the charge of the post in India and served for a period
of not less than one year. ﬁowever, this will not be
‘applicable to the'persons who are on deﬁutation to the UN/
Inéernetional Organisatioﬁ. As .sucb)ig is stéted abOV%fthe
instructioné canrot override fundémental'rules anéd even
otherwise thése instructions become applicable only from
20.6.1§9r‘i.e., some 8 days after the termination of
deputation period of £he applicant and a cbuple of monthg

after his prayer for voluntary retirement was not accepted.

'16.i The plea of descrimination taken by the applicant
who'has'given three instances where employees while in
foreign éountry were allowed to seek retirement is also
:Shakfy; ,‘?. He has given-B-exaﬁples and sdbseduently
orne more that is‘of Chairman, Atomic Energy Commission in hig
rejoindef v . which has not been signed by the appli-
cant but his counsel, th% arcr licant being out of country,.
Firstly it is not known whether they were allowed to seek.
retirement before introéuction.of proviso (b) to Fundamental
Rule 56(k) or thereafter. The respondents have statea that
these persons were on the vérge of retirement unlike the appli-
cant who has yet to serve few more years but in the applicant's
rejoinder in respect of ene such officer it has been stated
his retirement was not élose and he too was yet to remain in
service for few more yeéars. It is not known whether he was

the conditions of his deputation and '
holding any sensitive post or not or/that he was semt._i |
for getting more knowledge and experience whiéﬁ may

- & 16/-‘
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bengéfit the couﬁtry. In the absence bf.full facts ané details
it is difficult to accept the plea of discrimination. Even
otherftise a wrong précgdent would not make a good law
and would have%g binding effect .ug ﬁﬂ%@y@=§o far as equity

* is cohcerned.it is not in favour of applicant as one who

| seéks equify must do equity which along with fairness is
wanting in the instént case. In the end we are of the
view that there is not merit in this application which is

liable to be dismissed.
A Y

17 It is accordingly dismissed but there will be

no order as to costs.

®
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