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N

Shri Damodar Ramachandra Janu .. Applicant
-yersus~

1. The Union of India
through '
The Secretary, -
Ministry of Home Affairs,
2. The State of Maharashtra
through
Chief Secretary,
Govt. of Maharashtra, '
Mantralaya,
Bombay.

3. The Union Pyblic Service
Commission,
Dhol pur House, -
New Delhi, - .o Respondents

Coram: Hon'ble Shri Justice M.S. Deshpande
Vlce-Chalrman

Hon'ble Shri M, R Kolhdtkar,
Member(A)

"Appearancess:

1. (AppLicant :in
person.

2., Mr.V.S, Masurkar
Counsel for
Respondents No.l & 3.

3. Mr.G.K.Nilkanth

Counsel for
Respondent No.2.

ORAL JUDGMENT : Dates 16-2-1995
{Per M,S.Ddshpande, Vlce—Chalrmano

Byfthis<petition the applicant
prays for deciding the rank in the Gradation
list of Deputy.Collectors in the year 1964
vice M,G,Nayak and for:aSSessment of the
merit for his promotion as in the case of
Deputy Collectors of 1964 from 1978 onwards;
for asse551ng his fltnesszgicludlng in the
select list of 1978 or the date on which he
had a right to be considered under the fourth

proviso to regulation 5(2) and for a direction

to respondents No.l & 2 to appoint him with
L _
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retrospective effect from the date on which

he was due for promotion together with all
consequential benefits including emoluments

such as salaryvand deemed date of prométion.

2. The applicant ‘had joined defence

training -

service/on 14-10-1963 and after completion

of his training and after serving in the

defence sefvice, he was released.on 1.8-1969
from defence servicé. He had appeared for the
competitive examinatioh held by the Maharashtra
Public Service Commission in June=July 1969

for appointment in the post of "Deputy Collector
reserved for the Emergency Commissioned Officers
and was selected at the first attempt for
appointment in the said post and since then |

he was serving as Deputy “ollector from 11-8-1970.
He had spent 5years‘9 months 18 days including
the period o% training in the defence service

and this beriod was to be counted for the purpose
of fixation of pay and seniority as per rule§,

in view of the Govt. notification General
Administratién Dept. No.RTA-1083/2264/CN 77/16-A
dated 29-9-1988 by an amendment of the Maharashtra
Released Defénce Services Personnel(Fixation of
Pay and Seniority)Rules,1974. The proviso which
was inserted providedi?he case of Emergency
Commissioned Cffices, who were overage at the
time of jodning defence services for appointment
in.the Govt. service their length of service in
ngimggfence service(including training) should be
[for the purpose of fixation of pay and seniority.
For the purpose of fixation of pay in the grade
of Deputy collector the date 24-10-1964 was given
and as per rule 6 of the Maharashtra Released

Defence Services Personnel(Fixation of pay and

e



Seniority)Rules,1974 he wes alloted seniority
below all the officers appointed by nomination
against the unreserved vacancy of the year

in which he was getting his seniority. He came

fo be placed in the seniority list published

on 20=8-77 bélow Shri J.L.Pimple(Sr.No.143)

and above Shri S.V.Jadhav(Sr.No.144). The
applicant's contention is that this placement

was not correct in view of the Govt. of
Maharashtra Resolution No.RTA-1162-V dated

2nd May 1963;because he should have been

‘placed after the 50% of the unreserved Vacan-
féiéé::igof direct recruits and if that posting
would have been done . his nayf/gggliﬁ?izsﬁﬁgggggli
below i.G.Nayak who was at Sr.No.35 and not below
J.L.Pimple who was at Sr. No.SO in the seniority

list that was prepared on 22-3-1977.

3. The appllcant ralsed obJectlons to
his plégéééé%x} in the seniority list dt.

20-8-1977 but that representation was rejected.
He therefore filed Civil Application M0.2697 of
1977 in the High Court of Judicature at Bombay

o /f"lva‘

on 10-10-1977 against the order of vgggectlon
;béf fhat was dismissed in view of the rules |

of 1974.'The‘applicant approached Supreme Court

by SLP No.4003 of 198l and Civil Appeal No.

3368 of 1981 but the Supreme Court rejected

both these on 7=12-90, Thereafter the Govt.

of Maharashtra promulgated amendment rules

1978, 1982, 1983 and Amendment Rules 1988 of

the Maharashtra Released Defence Services |
Personnel (Fixation of Pay and Seniority)Rules,1974.
R/

.
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Under the proviso to clause(b) of Rule 3,

of the amended rules of 1988 weightage was
allowed to an Emergency Commissioned Officer
who was overage equal to his total defence
service for the purpose of fixation of pay
énd seniority. The applicant moved the Govt.
of Maharashtra, respondent No.2, to determine
the seniority under the Rules of 1974 as
amended by amendment rules 1988 by.filing
an application on 10-10-1988. As referred
'to above the applicant was given a blacement
below'J;L.Pimple. His contention is that
“he should have been given a placement

below M;G.Nayak and all the benefits which

would flow from such a position.

4., - The aontention of the respondents
is that since the applicant’s earlier
petition was dismissed by High Court and
that dismissal was affirmed by Supreme
Court, the applicant would not be entitled
to re-agitate the matter again. This
‘contention does not impress us because

what fhe applicant is claiming now is

the bénefit of améndment,which was brought
about in 1988 which gave him certain
advantages and that amendment could not have
come up fér COnéideratioé either before

‘the High Court or before the Supreme Court .
and the cause of action for the grie&ance
‘which %he applicant is now making arose
after the decision in the previous writ
petition.

5. | The case of the applicant will have

to be considered in the light of "The Indian

Administrative Service(Appointment'by Promot ion)

(. -
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Regulations, 1955. Regulation 5 deals with
the preparation of a list of suitable officers
from the State Civil Service and requires the
selection committee to meet at intervals not
exceeding one year and prepare a list of sdch
members as are held by them to be suitable for
prometion to the Service. The number of members
of the State Civil Service included in the list
shall not be more than twice the number of
substantive vacancies anticipated in the course
of the period of twelve months, commencing
from the daté’of preparation of the list,‘Sub-Rule
(2) requires the committee to consider for
inclusion iﬁ the said list, the cases of
members ‘of the State Civil Services in the
~ their
order of /) séniority in that service of a number
which is equal to three times,the number referred to
in sub-regulation (1) subject to four provisos.
The fourth proviso requires that the member of
the service should have completed eight years
of continuous service(whether officiating or
in continuous appointment in the post of
|
Deputy Collector or in any other post or posts
deglared equivalent thereto by the State Government.)
The fourth proviso which was inserted by the
‘hotification:dated 1-6-78 provides as below3
“Provided-also that in respect of
any released Emergency Commissioned
or Short-service commissioned officers
appointed to the State Civil Service,
eight years of continuous service as
réquired under the preceding proviso ‘
shall be counted from the deemed date /=
of their appointment to that service, ’
subject to the condition that such

of ficers shall be eligible for consi-
deration if they have completed not

less than four years of actual

" ) f'é/'
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continuous service, on the first
day of the January of the year in
which the committee meets, in the
post of Deputy “ollector or in any
other post or posts declared equivalent
thereto by the State Government. "

6. - When the matter was taken up by the

. 1lin% ’ c
applicant by/wri petltlon to the High Court

he was governed by\wth@‘éﬁules for fixation of

- pay and seniority promulgated on 16-11-1974.

Rule 2(c) defines "reserved posts"™ and it means
fifty per cent of the permanént posts reserved
by the Government of Maharashtra for being
filled in by the Government from the released
defence service personnel. The unamended Rule 3
referred to two categories (a) and (b) depending
on whether the Emergency Commissioned Officer
was selected‘at the first attempt or on the
second or third attempt respectlvely. Rule 6

b <y T,
prov1des that “Al amergency Comm1551oned Officers

belonging to a particular year shall rank below
all candidates éppointed to unreserved posts
by nomination in that year. Bule (7) provides

that "The specific date on which an Emergency

‘Commissioned Officer shall be deemed to have been

appointed to the reserved posts shall be decided
by the state goverrment.® Rube (8) provides
that "The seniority of Emergency Commissioned
Officers who would not haVé been eligible to
compete for the reserved vacéncies without
avaiiih@ themselves of the concession in age or
educational QUalifications admissible to them
shall be fixed from the date of their actual
appointment.” The Govt. of Maharashtra vide
6rder dated 21-11-1990 deal{.wifh the case of

b.) . » c07/-
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applicant and purported to comply with the
reqﬁirementSof above rules. Under the Govt.
of Maharashtra Resolution dated 2-5-1963
(Annexure-C) which dealt with the reservation

of vacancies the following provision is made:

"(i)Reservation of vacancies:

Fifty per cent of all substantive
vacancies in poéts in all cadres
occurring on or after the 26th
fQctober,1962 which have been filled
in by direct recruitment or are
required under the recruitment rules
for those posts to be filled in by
direct recruitment {3 should be. -
reserved for being filled in permanently
at the termination of the national
emergency by the appointment of candi-

dates rendering defence service. These
vacancies should, fherefore, be filled

in only temporarily for the duration of

the emergency tillthey are filled in by

the appointment of candidates who have |
rendered defence service. (
The remaining 50% of such vacancies .
should be treated as 'unreserved!

and should also be filled in for the
duration of the emergency temporarily.

On the termination of the emergency,

these vacancies will be filled in
permanently by selection from among -

(a) candidates whoare appointed to them
~ temporarily, and |
(b} candidates who have rendered defence

service.®
4

This rule therefore would show that the released
defence personnel should have.(Been givergizcoment
after the vacancies “ i
L50% of the un reserved ¢ 2y filled by nomination.
The seniority list dt. 22-3-77 shows that during /i

year 1964 there were 59 wacancies. Para 8

thereof shows that 30 vacancies were.filled by

| - | . .
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direct recruits and 29 by promotees, ¥k& the
availability of digect recrUits-bheing 30.
The officers of the year 1964 are mentioned
at Appendix'B' page-56, beginning from Sr.No.2l
Shri B.R.Sawant, at Sr.No.3% Shri ?vi.G.Nayak

_ v ‘ were to-
and_Shri J.L.Pimple at Sr.No.50. If one/go by
thisa;ule“ the mame of the applicant shbuldr
have appeared after Shri M.G,Nayak and above
Shri J.G,Deshpande. Rule-6 of the Maharashtra
Released DefenceServices Personnel(Fixation of
Pay and Seniority)Rules,l974iHave to be read
with Gévt. of Maharashtré resolution dt.
2-5-1963 which we have quoted above and the
order dated 21-11-96 by which the applicant
was placed below J.L.Pimple was entirely

contrary to the rules and on the basis of

}

‘theseniority list the applicsnt should have peen

placement
giveqﬁafter Shri M.,G.Nayak. It is not under
Rule é that a deemed date has to be given
but it is under Rule 7 of the Rules dated
16~11-74, Although there is a reference to
Rule 6 while assigning the date 24-10-64 .
fo the applicant, this must be deemed to héve
bee§22;7action téken pursuaht to the enabling
provisionsof Rule 7 of the‘Maharashtra |
Released Defence Services Personnel(Fixation
of Pay and Seniority)Rules,1974. This would be
in consonance with the amendment dated
29-9-1988 to.Maharashtra Released Defence
Services Personnel(Fixation of Pay and Seniority)
Rules,1974 by which in Rule 3 thereof,in sub-rule
(1) after clause (b)the following proviso @éﬁéjﬁ@:ée /
inser‘ted : |

"Provided that an Emergency Commissioned
.Officer who is overage with reference

N~ : ] 0009/"
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to the provisions of clause(a)above,
shall be allowed weightage equal to
his total defence sdrvice for the
purposes of fixation of his pay and
seniority. In such case the seniority
of an Emergency Commissioned Of ficer
shall also be decided in accordance
with the provisions of rule 7.%

As we have pointed out above after giving the
deemed date £0r the purpose of fixation of pay

in the grade of Deputy Collector viz.24-10-64

| the ranking to the applicant by order dated

21-11-éo shoula have been after Shri M.G.Nayak,
Sr.No,35 of the senlorlty list and to thls extent
the benefit was denied to the applicant and the

ey e e

01rcular to that extent )§gg%;#havew§g~§g§ N

quashed and the seniority in ac\ordance with

the rule shallbe deemed to havqéasslgned to the

applicant after Sr.No.35 M.G.Nayak.

7. The next confention on behalf of

the respondenté was that since the applicant

is ehallenging the placement in the seniority
list dt. 22-3-77 in the cadre of Deputy
“ollectorshe should have moved the Maharashtra

(M.ALT.)
Admlnlstratlve Tribunal /and not the Central

Administrative Trlbunalzgof ghg relief. It is
dlfflcult to accept th1§ proposition because
ultimately the.jurisdiction of the Tribunal
would depend upon the averments made in the
main petition and the rellef thaQZtitlmately

sought. Having regard to the fact that the

~ applicant is contending before us that he

should have been considered for promotion to
IAS on the basis of the gradation list of
Deputy Collectors and he is ranking below

.G.,Nayak and for consideration by the

\op v0e10/-
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‘jurisdictibn to entertain the application.
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selection committee on that basis for being
appointed to thé IAS, the C.A.T. u/s. 14 of
the A.T.Act,1985 would have the jurisdiction.
The language of Sectién 14 is very wide and
takes in all the matters in relation to -A

(a) recruitment, and matters concerning
recruitment, to any All India
Service or to any civil service of
the Union or a Civil post under the
Union or to a post connected with
defence or in the defence services,
being, in either case, a post
filled by a civilian - '

(b) all service matters concerning -
(1) a member of any All India Service...."

The applicant admittedly was inducted in the
year 1993 vide arder dated 23-4-1993 which
has been produced beforé us. This Tribunal
therefore will be the only forum which would
have the jurisdiction to grant the relief

6f the natdre sought by the applicant and once
it is heldlto have the jurisdiction to

entertain the matter it would be bound to

consider aﬁ(issue ancillary to the granting

]

of that relief. We,therefore, see no merit

in the donfention that the applicant

should havé approached M.A.T. because that
Tribunal would hdt have the jurisdiction to
grant the relief which is being claimed by the
applicant. Apart from this, the subsequent
orders on %he basis of which the present
application was filed by the applicant and

the reliefs‘were sought relate to recruitment
to the IAS and this position would

concluse that this Tribunal alone has the

e
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8. Learned counsel for the respondents
urgedthat the applicant would not be entitled

/W - Nne ¢
to a promotion which he can get only by'thg;xggggf}on
of

/those who were already appolnted Learned counsel

h,./"""’/l\’——*-
for the respondents referred tozﬂhg_gggAiggigpte
TN

. “ﬂw——f&"‘,,”—ﬁ -
clause§§A and 8A wh1ch(:nggHQgggf;g%g£§gd

in the Maharashtra Released Defence Service
Personnel(leatlon of Pay and’ SenlorLty)Rules,1974

They read 3

#3A . Notwithstanding anything contdined
“in Rule 3, no Emergency Commissioned
Officer shall be promoted by weverting
to a lower post any other officer who
wds senior to him immediately before
the commencement of the Maharashtra
Released Defence Services Personnel
(Fixation of Pay andSeniority)(Amendment)
Rules,1983."

8A Notw1thstand1ng anything contained

in rule 8, no Emergency Commissioned
Officer, shall be promoted by reverting
to a lower post any other officer who was
senior to him immediately before the
commencement of the Maharashtra Released
Defence Services Personnel(Fixation of
Pay and Seniority)Amendment)Rules,1983."

As we have pointed out zxisse clause (a) & (b) of

' Rule 3 of the parent rules of 1974 dealt with the

position regarding the attempts after which the
Emergency Commissioned Officer was selected to
the post. Toough certain amendment is sought to be
made also to Rule 3 by substituting the figure(i)
before the clauses(a) & (b) and certain words

viz. the words being eligible for that post

after the words"year in which" innolao§e (a),

those amendments would not material to the issuge

i ' v Shcerned, T At
with which we are[i§§§§£:23% he non abstant§:}
e ‘
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clause 3A which has been added refers only t
the contingencies arising from Rule 3, whether
unamended or amended, and has ho bearing on the
result which will follow on account of application
‘of rules 6 and 7. The non abstante clause which
follows Rule 8 could be effective only regarding
thefsituation obtaining prior to the insertion
of clause 8A and not to the posts to be filled
by the Released Defence Services Personnel upon
'béingvSelected after fhe amendment?,though it
may incidentally have the effect of giving them
a plécement over the others‘who had been
selected after the amendment. This however

N L ‘ : v :
ijs & position which shall have to be taken

into account by the authorities concerned if
" the applicant is found entitled to be

selected. Though the applicant urged before

us that in view of the seniorityrwe may gfant
to him we alsé should grant him all the
‘reliefs which‘he has prayed, it is obvious

that it is not possible to do so.‘The applicant
has also agitated'before us that his case

came to be considered by taking into account
certain adQerse remarks for the year 1986-88,
thodgﬁ he hadimade'representations against thesei

remarks. Those representations came to be rejected

but by the decision of M.A.T. Bombay Bench

in 0.A.1038/91 the adverse remarks passed
‘againsf him for the period l-4—1984 to

31-3-1985 were quashed and set aside and were
expunged. This however not the relief

which could have beeh sought before us but

since the applicant had already moved the

#M.A.T. and obtained some %glief in the matter, it
would be for the authorities to consider only

such annual confidential reports which could be
L

N~ | L ..i3/L
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considered in the light of the representations

which the applicant had made and the decisions

taken thereon as well as the decision of the

M.AT.  That is a matter (ompwhich we do not

wish to express any opinion at this stage since
Selection

that would be a matter for the/Committee to

determine.

9. | | Respondent No,2 pointed out in their
reply that the applicant was cdnsidered for
promotion to the I.A.S. in the years 198l and
1932 as he was eligible and had been within the
zone .of consideration. He,however, did not
acquire the required grading and consequently
could not £ ind/ place ii)the select list.
In‘l983 and 1954 the applicant could not be
considered for promotion to the I.A.S. as

he did not come within the zone of consideration.
In the years 1985 and 1986 the name of the
appliCanf was considered by the Selection

N‘%‘!ﬁa /o-\ m TN
Committeedbut ti they did not-flnd “hin suitable._:gf

Iy e i et R ﬁ'” O
(InAl981;xhezappllcant dld not 6Q@9\ﬂi§5&2\39§

i e e S T e o@d—'—u—"‘-/"’ A% Y L rr—'--\,..—-«.‘.,z.._._.,

wf mceﬁi:ﬁigatiwiégég:ﬁg .was
considered but he g% could not make the

required grading and therefore he could not

enter ¥Xthe select list. The applicant wasg
considered on 11-3-1991 by the Selection Committee
and the learned counsel for the respondents

us
informs/that he could not make the necessary

‘grade in 1991.

. o
10, In view of the placement(yhlcﬁ

- x/-«"v«r«-ﬁ“/\r} e i

the applicant &m\_, _gets  xRXXxxX,

in view of tk& what we have said above, jupon the

N/,///—}”" .14/
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interpretation of the rules, the applicant
would be entitled to be considered on the
basis of whatever materialwas available.
in respect of each particular year from
1978 to 1984 and 1987. No question arises
in respeét of years 1989 and 1990 as the
selaction committee meeting was not held
in these years to consider the promotions.
While considering the applicant's promotion
in the earlier years the committee shall
have to consider'the record of the applicant
relevant to those years‘only and shall
not take intd account the material regarding
later years for promofion iﬁhfﬁe'éailier years
as laid down by the Supreme Court in the

case of Central Board of Direct Taxes and

another vs. O.N.Tripathi(Dr,) and others,
1991 SCC(L&S) 736.- , e

11. We,therefore, direct the respondents

to consider the applicant's claim on the basis

that he figures et Below .G, Nayak( Sr.No,35)

in the senioiity list of 22-3=77 and by holdihg
a.review seléction conmittee considef his
suitability for selection in the years 1978

to 1984 and 1987 and if the applicant is

found suitable grant him all the benefits

jncluding pay and allowances as well as deemed

promotions based on his suitability as determined

in any particular year. This shall be done
within six mpnths from the date of communi-

cation of this order. No order as to costs.

- (M.R.KOLHATKAR ) (M.&-DESHPANDE )
Member(A) Vice~Chairman

M
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Per Trianral Date..&] > '

As there will be no - Division '
Bench, the matter fixed on &llz|7e
before the Tribunal is adjourned ior
Admission hearing / directions / orders /
final hearing on /5] ’Zl S

Inform the advocates / Parties i

accordingly.
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