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Shri 8. B. Agarkar
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Shri D.P. Thakur,

Advocate for theé Petitioner (s)
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D.R.M. & Anether,

Resﬂpo ndent
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Advocate for the Respondent (s)

Th’ Hon'ble Mr. JUSTICE S.K. DHAON, VICE CHAIRMAN.

The Hon’ble Mr. M.Y. PRIOLKAR, MEMBER (A).
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1. Whethcr Reporters of local papers may be allowed to see the Judgement ? y¢,

2. To be referred to the Reporter or not ?

b[Q)

3. Whether their Lordships wish to see the fair copy of the Judgement ? Nt

4. Whether it needs to be circulated to other Benches of the Tribunal 7 Np . _
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'%!'r : BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL &
4’ BOMBAY BENCH, CAMP AT NAGPUR,

0.4,508/91,

Sudhakar B. Agarkar, ‘

TPavelling Ticket Imspectsr,

Central Rallway, :

NAGPUR . ‘ .« ApplRcant.

V/s.

1. The Divisienal Railway Manager,
Central Railway,

Nagpur.

2. The General Manager,
Central Railway,

BOMBAY V.T. .+ Respendents.
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Csram : Hen'ble Shri Justice S.K. Dhaen, Vice Chairman.
Hen'ble Shri M.Y. Prielkar, Member (A) .

Appearances:

Shri D.P. Thakur’
Counsel fer Applicant.

Shri F.S. Lambat,

Counsel fer Respondents,

ORAL JUDGMENT : | Dated : 15.9.1992,
| PER : Hen'ble Shri S.K. Dhaen, Vice Chairman §.

The applicant seught veluntary transfer frem

the Bembay Divisien te Nagpur Divisien, ‘Therefere he was

s

on
transferred.£xxd 5.2.1976. The questien which arises fer

(Wwhidther
consideratien is/jthe dpplicant sheuld be treated as Junier

even te the temperary empleyees in the Nagpur Divisjien,

2 Affidavits have been exchanged. Ceunsels fer the
parties have been heard. Rule 312 as centained in the
Railway Establishment Manual which accerding te the
applicant is relevant redds thus;-

"The senierity eof railway servants transferred

at their ewn request frem ene railway te

anether sheuld be alletted belew that ef the
existing cenfirmed and efficiating railway
servants in the relevant grade in the prsmetien
group in the new establishment irrespective of
the date of cenfirmatien or length ef efficiating
gservice ef the transferred rallway servants®,
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This particular rule came up fer censideratien befere the

0.A.508/91,

Supreme Ceurt in the?qase of Arunkumar Chatterjee V/s,

Seuth Eastern Railway & Others(4IR 1985 S.C. Page 482).

Their Lerdships ksom madezgistinctian between the werds
efficiating and temperary and held that temperary hands

were net included in the expressien efficiating. DBefere

the Supreme Ceurt reliance was alss plaéed bn behalf ef the
Railway upen 2 circular dtd. 31.12,1966 issued by the

Railway Beard. By this circular Maeﬁéé%ified the
term 'efficiating! im Rule 312 se as te imclude témperary
staff as well, It al%e previded that an emplsyeel ) transfexred

-at his ewn request te a new establishment sheuld be placed

at the bettem ef the Senierity list in his relevant grade
in that establishment; Their Lerdships held that the
Railv ay Beard's interpretatien in the circular dated
31,12,1966 of the term ‘'efficiating' in Rule 312 ef the
Railway Establishment Manual, as including beth efficiating
as well as temperary staff, was apparently wreng. Accerding

te its erdinary cemnnetatien, the werd, 'efficiating' is

generally used when a servant having held ene pest permanently
or substantively is appeinted te a pest in & higher rank,

but net permanently er substantively while still retaining
his lien en his substgntive pest i.e. officiating in that
pest till his cenfirm;tion. Such efficiating appeintment
may be made when there is a temperary vacancy in a higher
pest due te the death‘ar retirement ef the incumbent er
etherwise. In cantraét, the werd. 'temparary‘[hﬁually denetes
a persen appeinted in the civil service for the first time
and the appeintment is net permanent but temperary i.,e, fer
the time being, with ﬁe right te the pest,

3 Reliance is placed en behalf ef the respendents by
tRéiT) @earned Ceunsel upen a circular dated 24,12.1966 ef
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the Railway Board. ;In this circular precisely the sane
stand has been taken as in the eircular dated 31.12.1966,
which has been considered by the Supreme Court. For the
reason given by the.Supreme Court, we heold that the
circular dtd.24.12,1966 will be of no avail to the
respondents as the Board wrongly directed that the
expression fofficiating' would inchide the expression
ttemporary()

i
4, Our atten%ien has been drawn to the latest cepy
of the Raiiway Establishment Manual whieh contains Rule 312.'
In this copy, between the words confirmed and officiating
the expression temporary has been included. The note shows
that the change was intreduced on 21.1,1986. We are not

brsught

gsure as to whether the change waqﬁabaut by an amendment
of the Rule or by a circular of the Board. Assuming a
change was brought about in the Rules, the said change
will have no applic?tion to faets of the instant cases as
tre applicant had been{Fpansferred on 5.2.1976 i.e. long

before the amendment introduced on 21.1.1986.

S5 In view of the above Hu%XdwNEd discussionﬁ)we

come to the eenclusion that the respondents are not right

in their stand thaﬁ the applicant should be treated as
junier even to the:temporary hands working in the

Nagpur Division. wé, therefore, direct the respondents

to refix the seniority of the applicant after excluding .
the temporary employees. However, we make it clear that
the applicant shalf be treated as junior to permanent

and officiating hands .
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5. With these directiens the applicatien is dispesed .'F

A
i

of fi nally .

6o There shall be ne eorder as te cests,

( M.Y. ??mﬁﬁfm )y ( sg;%mom )

MEMBER (4). | ' VICE CHAIRMAN.
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