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S.S.Shardul., ... Applicant,
V/s.
Union of India & 2 Ors., ... Respondents. -

Coram: Hon'ble Shri Justice M.S.Deshpande,
Vice-Chairman, L
Hon' ble Shri M.R.Kolhatkar, Member(A).

Applicant by Shri M.3.Ramamurthy.
Respondent§) by Shri P.M.Pradhan,

QPér Shri M.R.Kolhatkar, Member(A){ Dt.Z.2.1995.
| In this Original Application, the applicant
who belongs to Scheduled Caste community was appointed
as a Sub-Inspector in Customs and Central Excise
on or about 7.11.1960>and was conf irmed as Inspector
Selection Grade on or about 3.12.1984., One “
"Shri R.J.More, who aiso'beloﬁgs to Scheduled Caste
communigzzaas junior to him in fﬁé cadre of Inspector
Selection Grade was promoted aﬁd appointed as
Superintendent from 6.12.1985 under Establishment
Order of same date against a post reserved for -
SC employees. The'applicant représénted against his
non=-promotion, but no reply wésrrecéived. The
applicant was also overlooked for prbﬁotion in 1987.
Tbe applicant was promoted as Superintendent,
| Central Excise by Establishment Order dt. 7.3.1989.
The applicant impugn§) letter dt. 31.7.1991 (at
page 43 Ex. 'G') informing him that his representa-
tion has been rejected by the Collector, Bombay-I

as the concerned Collectors did not give a clear

- M4 integrity certificate both in the year 1985 and 1987
o2, ‘
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when the DFCs were held and that the départment's
action in not promoting him in 1985 and 1987 was not
mala fide. The appliéant claims) the relief of
retrospective promotion from 6.12.1985 and all
consequential benefits and a declaration that non-
granting of integrity certif icate for the years

1985 and 1987 is arbitrary, capricious and mala f ide.
2. The main contention of the applicant is
that from 1980 onwards fill date no adverse remarks
of dny kind had been communicated to the applicant

in regard to his work or condi c;)nor was there any

‘charge sheet or disciplinary proceedlngs lauched

against him. It is not in dispute that fhe.épbliqant
was duly selected by the DPGs, but the promotion

was refused solely on the ground of non-lssue of

the 1ntegr1ty certlflcate by the concerned Collectors.
But the reasonsfor non-lssue of (the iﬁfg_pzf?*‘“\
certif icate have not been d1sclosed and hence |
refusal to promote the appllcant from 6.12,1985

is arbitrary. The appl;cant relles-on the follow;ng'
case law : - o |

1, R.K.Singh V/s, Union of India .
(1990(14).ATC 286).

2. Padam Kumar Garg V/s. Union of India
(1991(16) ATC 56L).

3f)M P.Singh V/s. Govt. of Indla & Ors
(l1988(7) ATC 605).- . |

4. D.C.Limbachia V/s. on & Ors
(1991(3) SLJ 296, - -

3; The Respondents have opposed the Orlglnal
Applioatlon. They contend that-both the appllcant
and Shri R.J.More were,gonsidered by the DFC in
the extended zone of'c§nsideration as both of them
belohg to the Scﬁeduled Caste(ﬁpmmunity The DR:

applicant
had put fheZon the panel, but had put in a remark

“that the applicant's promot1on would be subJect

certificate - ACR
to clear integrity/as the column of 1ntegr1ty in the/

el 3.
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was left blank with a secret sealed cover containing
a secret note. The same was duly considered by the
Reviewing Officer and on the basis of his remarks
Shri R.J.More next junior to the applicant was
promoted and the applicant was not promoted. It
appears that the 5ubsequ§nt non-promotion in 1987

was also on account of the same secret note.
We have seen the connected record,

4, We asked the Respondents to show to us

the Government of India instructions which deal
counsel
with such situations and (/) produced before us the

Government of India, Ministry of Home Affairs

O.M. No,.51/4/64-Estt(A) dt. 21.6.1965 which contains
the following instructions on the subject of filling
up the column relating to iritegrity:

"(i) If the officer's integrity is be yond
doubt, it may be so stated.

(ii) If there is any doubt or suspicion,
the column should be left blank and
action taken as under:

(a) A separate secret note should be
recorded and followed up. A copy
of the note should also be sent
together with the Conf idential _
Report to the next superior officer
who will ensure that the follow-up
action is taken expeditiously.
Where it is not possible either to
certify the integrity or to record
the secret note, the Reporting ‘
Of f icer should state either that
he had not watched the officer's
work for sufficient time to form a
def inite judgment or that he had
heard nothing against the officer,
as the case may be.

(b) If, as a result of the follow=-up
action, the doubts or suspicions
are cleared, the officer's integri-
ty should be certif ied and an
entry made accordingly in the
Conf idential Report,

(c) If the doubts or suspicions are
conf irmed, this fact should also
be recorded and duly communicated
to the of f icer concerned..

(d) If, as a result of the f ollow-up
action, the doubts or suspicions
are neither ‘¢leared nor conf irmed,
the officer's conduct should be
watched for a further period and
therefore action taken as 1ndlcated
at (b) and (c) above."

000-40'



It would be seen from the aboée that when the
integrity column is left blank,the secret note is
required to be followed up. If the doubts or
suspicion are cleared, the integrity should be
certif ied and if the'dﬁubts or suspicion are
conf irmed, the f;ct is to bé fecorded and duly
communicated to the off icer concerned. Admittedly,
in this case neither of the things happened.
In other words, the dousts were neither cleared nor
conf irmed, but the Off icer was denied promotlon

Counsel for the applicant submits that
by thei@yo DECs. [L‘) are therefore, required to
hold that the Respondents had no validly accept@bie
material to hold that the integrity of the applicant
was doubtfulpas held in Limbachia's dése.'

other

5. We now come to the/case law cited by the
applicant. | In R.K.Singh V/s;_Union of India & O:s;,
the applicant was an I.A.S. Officer, in respect. |
of whom integrity certificate was withheld during'
pendency of prellmznary inquiry tlll de0151on,
however, the Enqulry Report establlshed the '
delinquent's integrity and the same wasvacceptéd-
by the Government. The Tribunal held “that in"s;uéh
c1rcumstances w1thhold1ng of 1ntegr1ty certlflcate _
was un-sustainable., This case does not apply as-
there was a positive flndlng regardlng the 1ntegr1ty

of the Off icer.

6, _ In the case of Padam Kumar Garg V/S.
’_«Union of India & Ors, the applibéh% was- an

" I.P.S. Off icer and on the basis of-Lok'Ayukta’s

report and registration of criminal case seeklng
orders for prosecution of the appllcant and also ..
for instituting departmental inquiry, Gﬁ@'appllcaht
was superseded., The Tribunal held that till the

date of supersession, no proceedings



had been initiated against the applicant, as no
charge-sheet had been served on him till that date.

Hence the promotion of the applicant could not be

‘withheld merely on the basis gf the Lok Agikta's

owever

report. Padam Kumar Garg's case/ doe¥_not_appear to
in that case

apply as/formal proceedings were initiated and

the issue was (Gs to whether?till the charge sheet

- was served the applicant could have been considered

fo@;promotion. Padam Kumar Garg's case @may also/no
longer be a good law in view of Supreme Court's
Judgments in Delhi Development Authority V/s. H.C.
Khurana (1993(2) ATJ 142) and Union of  India V/s.
Kewal Kumar (1993(2) ATJ 149). In the latter
Judgment, the Supreme Court has observed :-
"In a case like the present, where the
First Information Report was registered
by the Central Bureau of Investigation,.
and on that basis the decision has been
taken by the competent autority to
initiate disciplinary proceedings for
imposition of major penalty on the
respondent prior to the meeting of the
DFC, the applicability of the sealed cover
procedure cannot be doubted." : '
The Supreme Court held that the formulation of the
charges is crystallised in the F.I.R. itself'and;'
therefore, even if the'chargé sheet was issued byw"
its despatch to the ReSpohdent subseduentwto the :
meeting of the D.P.C., this fact;éloneAcannot beref it
the respondent. In this case, howevér, that‘is not
the issue. :

7. The next case cited bytthefapplicant is

~ M.P.Singh V/s. Government of Indiav&'Ors.

(1988)7 ATC 605). In this case the Chandigarh
Bench of (the Central Administrative Tribunal in its
decision dt, 12.5.1988 held on facfs-fhathheEEZj)‘.'
departmental inquiry does not involve q@ésfiqn of
integrity, vigilance' cledzance cannot be withheid

'oon6.
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merely because departmental inquiry was prolonged.
Egﬁe applicant who belonged to Indian Forest Service
was directed to be considered by the re-convened
meefing of the Selection Committee.as on the
previous date as if the Stafe) Government had issued

the necessary vigilance clearance in his case. This

" case no doubt has some bearing under the present

case,especially to the extent of retrospective
effect being given to the certif icate relatifg o
v1gllance. ( T " |

,1_‘ We are mindful of the weighty observa-

tlons of the Hon'ble Supreme Court in the well known
case of Union of India V/s, K.V.Jankiraman
(1991 AIR 2010) in which at para 8 it is stated
that: | |
"To quainfy for promotion, the least that .
is expected of an employee is to have an
unblemished record. That is the minimum
expected to ensure a clean and efficient
administration and to protect the publlc
interests."
However, the Hon'ble Supreme.Courf had gone @f~to
observe that: |
"An employee found guilty of a misconduct -
cannot be placed on par with the other -
employees and his case has to be treated‘
differently." : _
Here in this case we are faced with a situation '
where(columil) relating to the 1ntegr1ty certlflcate
was left blank and the follow up action did not
lead to recording of any adverse remarks or‘to any‘
departmental proceedings. In such a situation
.éonsidering the Ministry of Home Affairs instructions

referred to by us above,pslnthe Limbachia's case

- it has to be held that the integrity of the

applicant was not doubtful and that thisﬂcertifica¢>.

tion following the ratio of M.P.Singh's casefjas tp -

relate :)back to fhe origina1 date when the applicant
' - 00070'
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was first considered for promotion viz, in 1985,
If we do not do so, not only w1ll there be a violation
of the Ministry of Home Affairs instructions
dt. 21.6.1965, but the field will be @ide open for
the Respondents to leave the integrity column blank
on mere suspicion even in the case of Officers of.
impeccable integrity and to dény them promotion
for a prolonged period.
8. On a consideration of instructions on the
point, as well as, on the consideration of the case
¥ 4 ‘law,we have no doubt that the applicant is entitled
to succeed, We,therefore, dlSpose of this O.A. by
pa551ng the follow1ng order.
QRDER
1. The Original Application is allowed.
- 2. The Respondents are directed to give
retrospective effect to the date of
promotion of the applicant viz. 6.12. 1985
the same date as the junior of the :
applicant was promoted and to give him
all consequential benefits. The arrears
of pay in this regard, would, however,
~ be restricted one year prior to the ’

date of filing of the application.
3. There will §€)no order as to costs.

<—(M. R, KOLHATKAR) (M.S.DESHPANDE) B

_MEMBER(A) VICE -CHA IRMAN

B.
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