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~ IN THE CENTRAL ADMINISTRATIVE TRIEUN/ " HEN
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o

© By Hon.Mr.iﬁstice U.C,Srivastava,v.C.)
Agalnst the order of compulscry retlrement dated
12 1, 93 after completign of 50 years of service on 5.3.89
under clause(H) of Article 49 of the ClVll Service
o Regulatlons,/the applmcant who was - Scientist 'E' in the
- . ) 2?01199@ Qf Mimitary Engiueering at Pune has gpproached
this Tribunal.. | |

]2. The appllcant dfter attalning the various

qudllfiddtlons was appOlnted as Chargeman Grade 11 in the

‘e fence Regearch & Development Organisation, Electronics

& DevelOpment hstabllshments at Bangolore 0n'16.ll.6;ron

. . jpurely pr0v151onal bBSlo. In the meantime the appllcdnt
< 1successfully completed the Research Felowship and he was.

%bffered a temporary post of Senior Scientific O ficer

. o , iGrade 11,  He was app01nted initially oOn probation end

’; - o ' fthereafter he was adqu?PO Elt to. be promoted to the pOSt

- | Eof Senior 501ent1f1ct Ufflcer Grade-l and was a‘COmdlnCly

:prOmOtEG to the, said post vlde an order dated 19. 1.68.
ETherea ter a‘ter having kpen 0und fit he was promoteﬂ‘
1n an of-iciating capacity tothe crade of Principle
Sc1ent1fic ¢ flcer w.e.f. 12,6.75, Acain after assessment
v1de an order dateg 18.3.82 he wax plomotea to the‘grade
fOf Scientist ‘E' and was posted at VEhlcle fesearch & '
LDevelOpment Estahllshment at Ahmednacar. Again his case
was reVJewed and he was prOmOt@d to the poct of Scientist
E¢ w.e.f. L. 7.80. . The next promotion post in the
ipromotional channel is the ¢rade of Scientist 'E’ nd‘the
app licant was found eliglble for assessment for the sald

post and as per allegation he was found el;glble'Jor the
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- said post and was called twice for the-said pumrpose before
~ the Assessment Board.'Thevapplicant has leveled certain .

‘allecations and stated that because he was Sikh and as

such he' was discreniﬁated and that was in the Qear 1986 he

‘was transferred to punlshment and this was ky way of
punlshment because of 50me personal dizferences betwen nlm‘
and the Brlcadler R.N.Mehrotra, Ulzector Vehic le Research

'DeveIOpment &stabllshment Thouch ultimately he Was

transfe- red to Pune dnd because of the bad treatment whlch'

was civen to him by R N .Mehrotra he was taken ill. The

app licant met personally Dr. V.Arunachalam Scientific

Advisor . to the Ministry .of De+ence and reauested him for a
postlng at Pune . The dppllcant “equest was - a«cepted and

ultlmately he was posted to the Collece- of Mllltary

'Enqlneerlng Pune on June 1987. Accordlno +0 ‘the appllcant

1ssue regarding the purchase of "brakelining friction test-
ing machlne" was taken up by the Sdld Brlcadler in the yearﬂ
1987 dnd by a letter aated 8.1.87 the ap;llcant was sked
to explain.’ lhe applicant gave proper explanation tothe
querry ma&e by the Erigadier-R.N.Mehrotra; In the meantimé
the_applicant‘was_retired prematurely.Thé'applicanf had’\
challenqed the compulsory retirenﬁntion the ¢round that it

is arbitrary and halec been pasqed w1thout any material on

'the record ana that.he may not have been,prematurﬂly retlrn

ed as pev the office  memo deted 24, l2. 85. The Prebldent

decided. that the 501ent1f1< and TEChnlCdl PerSOnal(Gazetted

of the Defence hesearch and” DevelOpment Service in the

Grade of Scientist 'E' and above shall retire at the ace

of 60 years .and it was .also stated that. the appbinﬁing

"authority shall have the absolute'rméht to retire any
. Scientific & and Techincal Personal by c¢iving him notice

" not less than 3 months or 3 months pay and @llowances in

Jieww of such notice. According to the applicant he cannot

-,
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‘be premdturdly retired under rule 459(h) of the Gentral

. Service Rules.

3. The'respondents‘have chéll@néed the pleé raised

by the app11Cdnt and have pleaded that the de01510n was
taken to rétire him from Dr .V.S JArunacha lan Seczetary to-
the Covernment of Indla,Department of Uejence-ﬁesedrch 8
DeveIOpmeﬂt'who exceeded to the applicant and also
scrutinised the.matter. The fe5pondents have denied £he &i’

allecations of the applicant on malafide ahd pvinted ocut tha

.on his representation the SeCretdry of the Department

accepted his positioh and the same officer against whom
he had made allecation in the application also accepted
his request and c¢ranted his prayer.

4, On behalf of the applicant it was contendent that
in view of the President 's notifications by which the ace

was extended to 60 years, the provisions of 459 of the

Civil Service Reculations were not applicable. "The said -

U.M. dated 24th December, 1985 wthh enhances the are Of

retirement from u8 years to 60 years and é&s such provision

‘Of compulsory retirement under artile 459 which takes the

age of retirment as 58 years were not applicable.

5, On behalf of the respondents it was contended that

LR

the nOrmal ace of retirement enhanced by the said Cffice
is prescrlbed

Memorandum/by.Article 459 () of the CSR and the said

of fice Memorandum has not supersekd Ame Article 459 of the
ESR but has been issued in addition to the provisions

of CSR as evident from para(l) of the said Office Memo.

- and the said Office Memorandum is merely an executive Order

and cannot superseed Statutory Rules/Regulations, It in -,

fact has been issued in terms of Article 459(e) CSR and

canot exist and governeé the age of retirment unlelss the

applicant is coverned by CSR rules includﬁ?'Artile 459
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thereof 'Since the O.M. dated 24 12,85 enhan01n the ace of

o

retirement from 8 years to 60 years the provisions contained

in the said ©O.M. beCOme-e‘feCtive after a number of DRDS

'Serv1ce attained the ace of 58 years and not earlier than

that and these Orders contained only ttan51t0ry provisions

N

to meet the shortace of Scientist to be rev1ewed_after ‘
5 years from the date of issued i.e..24.12,90, Article
459(R) of Civil Services Rule reads as unders |

"A Government seryaht to whom clause(a) appldées

-may be'granted extention of service after he
attains the ace of 58 years with'the_sammion of

~ the appropriate authority,if such extention is in }‘2

) public interest,ahé the grounds, therefore, are .

recorded in writing provided that no extention under
this clause shall be granted keyond the ace of
60'years excépt in very special Circumsténces."

Opviously this is an Statutory Regulations and the Statatory

Regulation cannot be ammended by an executlve order .

Undoubtedly it appears that in aofder to attract the Talented

Scientist this O.M. was issued and the government tock

pover in it to retire a particular employee at a age of
60 years. But even if it could be said which at the most
can be read alongzw1th Article 459 cannot be tracked and

take away ﬁhe ppwers of thé Govt. to retire an employee

" under Attilce 459 of the CSR Which prescribed the same.

'In thls behalf 1t is not amended éven 1f the age of retlre-

ment is taken tO be 60 years Artilce 458 will continue to

’gcvern all‘SuCh émpIOye%F, andlaccordlngly this contentlon

faildd,

6. On behlaf of'ihe applicant it was also coﬁtendedf -
that review could have_tékeh plaqe before the age Of 50_yeaf$
and in this case it has taken beyond the ace of EG’yeaps.
andvin this connection reference has made tO the provisions

of Article 459(h) which provides that the appropriate
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authorltv has absolute Ilqht to retlxe any ¢overnment

servant by giving him the notice of not less than 3 months

in wrltlnw or three months pay and. allOAances in lieg of Such

notice after the GOvernment‘servant has attained the age of -
%0 years/55 years as the casé may be. In the in;tant case

the notice was given to the applicant after he had attained -
; |

the age of 50 years, Even otherwise the said provisions

are directly and evenlif there is some-tedhnical flaw in
giving: 60n0t108;eliher befOre or after 50 years Or after
5% years, the same cannot take away the powers which vest
in the GOVnrnment to excercise the same in public -interest.
It was then COntended on behalf of the appl¢cant that the

134

orde* suffers from the vylce of malafide, W

7. ‘We. have méde reférence to the‘pleadings of the ; . iz

parties ahd no clear ailegatiOh of malafide has beeh raised,

and the applicant has not haen able fo‘colléct nor the

Review Committee or the Secretarynofvthe Department or even
er the Prime Manlster to look into the foul and apprOVed the

same did 50 because 0f the certain reasdns. Attempt has Leer

" made. by the applicant to moke allegations of malafide acainst

‘gae Brigadier R.M.Nehrotra. Although he had not succeeded

in prévine the same - in view of the deniagl or missing of the
connected llnk but the said Bregadier R.N JMehtrotra was

not the authority which paséwthe order Or retirement.

Ad

The plea of malafidg which has not been . EofablIShed in
“behalf.

the case fails. The main thrust of attack on fhe applzcant

‘was that the order was axbltrary.and there was no meteridl

on the record and there was no communication to the applican
so far as integrity is concerned and as such t@ithOutiéant
giving an opportunity 1o the applicant in the‘matter |
regarding integrity, and he had no Oppbrtunity to meet °
the order of .retirement, which is leéélly bad. FEomithe

5 189411ias" of’ ﬁhé’“”éﬁ%ﬁaeﬁfg it éﬁpeaf? that the FReview

Lonpoaed |
Committeeﬁthe ACR for_ the last five years only and

4

A}



N

, . o _ - b -
s~ . _ - .

thereafter quiﬁg ihto-éonsideration the overall assessment
N it came to:the conclﬁsibn.that the Service 6%'thé applicant
is to be’rééiredg’ Thereafter the matter went before the
' Joint Secretary and then before the Secretary Sf the
Department whothds® a.reed with the sane and the ultimate 

- A - concurrence was given by the Prime Minister. ZThe extracts

-~

of the ACRs from the last five years are as followss

----- "Some projects were delayed".
His application to ob&ain necessary data and
inputs is average. His supervision and control-
of his jumidre and promptness is average."

“Applicatioh towork is average."
1984

“TT""wproject 2 has not proressed satlsfactorlly“

His organisational commitnent 1s low average ana

: . o professional achievements and performance are just
L ' : sdatisfactory. He has average design ability".

"COHtIOLling ability is low average".

Integritzz *specifically nothlng advegse has come
to notice". :

“Yes(the officer was warned/reprinahded) for not

.. exercising adQquate care and caution in foliowing
instructions while placl g an order on'a private
agency®. . .

His professional and oxganisational,conmitment is
low average. The gpoup he heads has therefore
produced IeSultS which meet'mimimum requirements,
4 A ' ' ' \
1385 “His commltnent is low aVerace ai.d so his performa
nce is low averace. '

_ , i "Avercge in his efforss to supeevise and control
) - the producfivigy of his group is averaoe."

Integritys "Low average. A case of his acceptlng
hospitality from a. conpany to an extent beyond
acceptable norms has come to notice".

"He was reprimanded for interfering in the process
. 0of selection of contractors for MES work without
_authority". . :

“His application is low average aia performance is
low average. Low average in persoial gqualitvies."

"Development of multi wheeled high mobility class
was & ma&jor project in which much procress was not
achieved by him.*

"His theoretical activity i: average."

“However his protessional commitment is low averags
and so results are average,detlcularly ability to
cortrol juniors®, '

"Reprimanded for maklng wron allecations about
« other officers."

: "A(dlsclpllne/w1gllance) case 1nvoiv1ng stay in
le o : .a hozel is pending".

"But hris protessi . .
a je] €ssional lrvolvement ang oftanisation
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commitment are low average and so his performance is avercge.

(15.8.86 to 31.12.86)
“The qguality of output of the otilcer has been just avercue"

"The officer has s own averace(directing) capability."

The officer has demonstrated avesage initiative and plan.ing
ability." _

"Decision making ability:; Average".

"Inter-personal relationss "“Averace". ,

integritys Separate not added(coubtful)

"The officer was posted to VRDE Cell Jabalpur wee.f. 15March
1986 but has not worked even one third of the duratiOn.Has
been taking leave tor one reason 6: the other".

'1ele87 to 15,6487
#Inspite of his qualifications and expelience the guality
of output was Just averate®. .

"The officer has just satisfactory knowledce to carry out
routine jobs."

“"The officers possesses averace directing capabilities."
"The officer exhibited average management qualities."

-"In past, many edquipments werepurchased by the officer
without giving serious thought to their end use, resulting
in number of equipments lyin idle.When asked to explain
the officer had no satisfactory explanations.“

“The officer has just average initiative and plannlng abili-
ties."
“Dec1slon making ability=-average."

-------- Separate nove added.

" (A case relatinc vo TA/DA claims of the officer is being

investigated.X

Also, a case relating to false HRA claim and giving false
declaration is being invesiicated by Directorate of
Vigilance &id § & M )

"In my consiuered opirion, the officer has reached his
limitv, ‘

“A poor performér; 1 would gxade him poor".

It is thereafter the or.er of retirement of the applicant

. being passed anc in view of the facts as stated above it

cannot be said to be in public interest. On behalt of the

applicant reference was made to the case of A.K.Ghatak Vs.

Union cf India, 1990 Administrative Tribunal Cases page 423

'In which various other cases have been considered
and 1in the said case it was ‘held that the unvarified
reports about the empioyee‘s' doubtfﬁl integrity

are hot tébé consiwéred ﬁnless the employee is given
Qpportunify of repreSentation and such report canriot be

on the basis of compulsory retirnent. 1In the said case

-
by
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the regommendation was maded on the specific cases of

-8~

Income-Tax'held by the applicant as the material placed
before the committee was preferred aé ex~parte anduéid ndt¥
reflect any ciarification,Qr declaration of fhe applicant [
and wés‘complete disregard of the CSR and other Service
records of the applicant which does not conteined anything

sdverse. ‘The facts in the said case is quite different.

“in the case of the app licent ‘there were no such Spebific“'

all the relevant , r
instances and/entries in CSR were present. Similarly a

reference was made to the case of V,K.Jgiram Vs. Union of

India and others 1990, 14 Administrative Tribunal Cases

page 425. In the said case the report contained instances

‘0f douktful intecrity which forms specific acts of MiS=

conduct. It was held that for reason-regarding'compulsoryy-

retirement, the said disciplinary action should have been

recorded and in the absehce of any reason retirement

order was held bad. OCbvioulsy in that case also there were
specific instances. Same the positién in another case in
which also the earlier case of A.K.Saxena was considered. -
AS é matter of fact the ihstan¢¢ case is the case of overal
assessment and the employer ﬁas a,righf to consider the

overall assessment which was done by the Review

Committee: In'the case of Unien of India Vs. M.E JReddly

and. otheré 1990.AIRISC.563. In which the Supreme Court
observed that " it wiil indeéd'be difficult and impossible
10 prove by by casting evidence that a particular'officer'
is dishonest, but those who had earned the Oppcrtuhityu |
to watch the performance of the said officer in close
quariers or Im & position to know the nature and |
character not only performance but also the reputation
that he enjoys. Similarly in the case of R.L.E&gtgl Vs.
Union of Iﬁgia& Others 1971(2) pace 5¢ SCR. It was held

that," It may that inspite of the applicant is not heen
satisfactory they should consider the other relevant:

factorg such as history of the e¢pplicant for the entire



service and confidential report throughout the period of
service upon which the appropriate authority may still
decide the order of retirement under fundamental rule-
56. In this case it may be noted that provisions of
fundamental rules 459 is paralled with fundamental rules

56(J). It is true that in the case of Brij Bihari Lal

v
Vs. High Court of Macdhya Pradesh AIR 1981 SC 594, the

éupreme Court held that the adverse remarks not having
been communicéted; the same cannot be taken into account
on the part of total service recordé cohsidered by the
Review‘Committee. But here in this case the same posi-
tion will not arise as has been explained above and in
this connection again the observation made in:R.L.
Butal's case (Supra) may be made. The contention
}herefore that the adverse remarks did not contain
specific instances and therefore contracy rules cannot
be sustained cannot be accepted; Equally unsustained
is the contention that because of this omission the

applicant could not make an adeguate representation and

therefore the confidential remarks are vitiated.

8. On behalf of the respondents reference has been

made to the case of Jayanti Kumar Sinha Vs. Union of

India & Ors., AIR 1989 sc 72, which was also a case of am

employee who was of the department in question itself and
there was much common in the case of  both these rersons.
The Court after considering the remarks observed, "The
entries which were extractéd mostly based upon general/
assessment of the performance as élready pointed out

he was communicated years back the general disapproval
indicated and we are satisfied with the review proceedings

were in consonance with the guidelines framed by the
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Government. The post on which the applicant was working

was responsible one and his performance could not be

L- 4 .
tolerated.. In Shyam Lal Vs. State of U.P. & Union of

India 1955(1) SCR page 26 the constitution bill had
indicated that the compulsory retirement did not involve
any misbehavioug and it cannot be said that the power of
compulsory retirement and the procedure érescribed for
taking such action have been approved by the court
unnecessary referred to those case. The cqyrt from the
proceedings that the copmittee took a re:iew 6%‘19 officef
and they were informed and were found liabl® for the
retirement. The records of the proceedings indicate that
even though after the recommendation of the government they
were scrutinised by the review committee." - The same is
the position in the instant case. 1t is a case of the
general assessment and after the general assessment the
review committee came to a particular conclgfion. The
cénclusion of the review committee was scrutinised at
various levels, and as such\)it cannot be said that the
order is arbitrary, not based on any material o:/ﬁgisin
the public interest or is based on such material which
ought to have been communisated and an opportunity to
explain should have been given. Aé such we do not find
any merit in the case and the application deserves to be
dismissed. It is accordingly dismissed. No order as

to costs. . y,

W

( M.Y. Priofﬁg% ) ( U.C. Srivastava )
Member(A) : ' Vice-Chairman
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