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0.A. Nos. 372/90, 375/90, 492/90,

BEFORE THE CENTRAL"AUMINISTRATIVE TRI BUNAL

NEW BOMBAY BENCH, NEW BOMBAY

* k Kk % K

622/90 & 637/90

1.

OA 372/90

S. Swamy Durai & 50 others oo

oA 375/90

Kacsi Ammayaci & 8 others cee

CA 492/90
S.Swamy Turai & 38 othérs .o
OA 622/90

Perumal Kuppuswamy & 22 others, .o

A 697/90

Kupipuswamy Kaliyan ‘.o

V/s

Union of Incia through,

1.

The General Manager,
Central Railway,
Bombay V .T. o
_South

The Chief Engineer(/Construction),
Central Railway,

Bombay V.T.

The Ceputy Chief Executive Engineer,
Central Railway, Fanvel.

The T'ivisional Railway Manager,
Central Railway, Bombay V.T.

Fermanent way Insgector
(Construction),
Central Railway, Jasai.

The Executive Engineer
(Construction), :

. Central Railway, Fanvel.

The Fermanent %ay Inspcctor,
(Construction),
Central Railway, Gulberga.

Assistant Engineer (Construction)
Central Railway, Gulberga.

Applicants

(Rs 2, 5 & 6)

Applicants

(Rs 1: 21 40718&9) "

Arplicants
(Rs 1 to 5)-

Arplicants
(Rs 2, 5 & 6)

Applican£
(Rs 1 to 5)




B o

CORAM : Hon'ble Vice-Chairman, shri U.C.Srivastava
Hon'ble Member (A), shri M.Y.Priolkar

Appearances:

ir. C.V.Gangal, Advocate
for the applicants and
Mmr. J.G.S8awant, Advocate
for the responcents..

PR

JUCGEMENT 3 ‘. _ Cated : /A5
(Fer. U.C.Srivastava, Vvice-Chairman)

' In these five applications iéentical‘queétionS"
‘have been raised ané that is th the{'aré being'dispnged
of together. Two cases viz. 372/90 & 375/90 were listec
in this Court and the thrce cases viz. 492/90, 622/90
and 697/90 were listed in Court No.‘2 and. at _the request

of the parties those tnree cases listeu in Court No,2

were also called for and are being cispcsed of together.

In all these petitions the number ot aprlicants iquuite

large in every retition anc a number of reliefs have

also beer claimec. But betore arguments started learneu

"counsel for the applicants, Mr. i.V.Gangal s:catea that

so tar as these applications are concerned he will
confine them only to three reliers and so far other
reliefs are concerneé¢ the applicants will reserxrve their

ight to agitate the same in case they consider it

necessary. The reliefs in respect of which the case
was argue¢ and on which the applications are confined
are that the applicante who were appointec as casual

labourers in the Railway ana continued to work from the

last four or five years unéer the relevant rules are
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entitlec¢ to the status of temporary employee and

seconcly their services are not transferable and they e
are entitlec¢ to travelling &llowance in case they are §

sent to work elsevhere,

2. Before ‘the arguments starteé the learnedv

counsel for the resyoncdents stated that there is no _ af

denial of the fact that after working éor six months _ ﬁ

they have attained temporary status and'the Railway

laéministration has also admitted the same in these

cases and that is wh ‘they have also been screened.

aAs such so far.as'the first question is céncerned no
q l; aéjuéication:in respect of the same-is neecec as it :

d{, is an acdmitted fact. The learned counsel also
contencded that ihe apy licants after attaining
temporary status they are no longer casual labourers .

as such they cannot claim benefit of getting temporary ;

status ancd casual lebour both side by sice. A

3. The ap; licants were project casual labourers

an¢ the rules on vhich reliance has been placeé by

v the parties are Rules 2501, 2508 & 2511 of the Indian |
¢T Railway Establishment Manual. These rules are as
uncer;:-
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(a) casual labour refers to labour whose employment

25011 Tefinitions-

is seasonal, intermittent, syoradic or extencs
over short periocds. Labour ot tnis kinc is
normally recruitedé from the nearest available
source, It is not liable to transfer, and the
conditions applicable to permanent an¢ temporary
staff do not apiply to §uch labour.

B) o ¢ ¢ v o0 ..

The following note £ind Lbelow this Rule:

v
Note - 1. A project should be taken as construction of

new lines, major Bridges, restoration of
dismantled lines ané other major important
~open line works like doubling, widening of
tunnels etc. which are completed within a-
cefinite time limit. The Geneéral Manager/

- Eeads of the Cepartments concerneé, in
consultation with the F.A.& C.A.0. will decice
whether a particular open line work is a
‘Eroject' or not. In éécidin; whether a
particular open line work shoulé¢ be treatec
as a Froject or not the test to be applied
will be whether the work is required for the
day to cay running-of the railway, as distinct
from the provision of large-scale additional J’
facilities to improve the carrying capacity. .
of the railway. A

<

2. Once any individual acquires temporary status,
-after fulfilling the concitions indicated in
(i) or (iii) above, he retains that status so
long és he is in continuous ermployment on the
railways. 1In other worés, even if he is
transferred by the acministration to work of
a ¢ifferent nature he does rot lose his

temporary status.
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3. Labour employeé'against'regular'vacancies
whether permanent or tenporary shall not be
employeé on casual labour terms. Casual .

: ( -
labour shoulé not be employed for work on \\%w

construction of wagons ané similer other work

of a regular nature.

.4, Casual labour shoulc not be deliberately

discharged with @ view to causing an artificial
break in their service and thus prevent their
"attaining the temporary status.

5‘ L] L4 - L ] [ ] L L J

Travelling Allowance:- Oréinary payment of
travelling allowance to casual labour should not

arise as they are recruited locally where

" necessary and are not liable to transfer. BHowever,

when it is necessary to depute them on cuty away
from their héadquarters, daily allowance will be
paid to the skilled, semi-skille¢ ané uhskilleé
casual labour at the following ratess: « « . «

Rights ana Privileges acdmissible to Casual Labour
who are treateé as temporary after corpletion of

six months' continuous service:-

Casual labour treateé as temporary are entitled to
all the rights and privileges ac¢missible to
temporary- railway servants as laid Gown in
Chapter*XxX11I of the Indian Railways Establishment
Manual. The rights gné privileges admissible _
to such labour alsc incluce the benefits of the

Liscirline ané Arpeal Rules. Their service, prior

to the cate of completion of six monthst continuous

service will not, however, count for any purrposes
like reckoning of retirement benefits, seniority
etc. Such casual labourers will, also, be allowed
to carry forward the. leave at their credit to:the

new post on absorption in regular service.
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(b)

(c)

1

Such casual labour who acquire temporary status,
will not, however, be brought on to the permanent
establlshment unlexs they are selected through
regular Selection Board for Class IV staff.

They will have a prior claim over others to
permanent recrultment and they will be consldered
for regular employment without having to go
through employment eXchanges.__Such of them who
join as Casual Labourers before attaining the

age of 25 years may be allowed relaxation of

the maximum age limit prescribeé for Class iv
posts to the extent of their total service which
may be either continuous or in broken periods.

It iS'not_necessary to create'temporary POsts

to accommodate casual labourers who acquire ~
temporary status for the conferrient of attendant
benefits like regular scales of pay, increments
etc. Service prior to absorption dgainst a
regular temporary/permanent rost after requisite
selection will, however, not constitute as
qualifying service for pensionary benefits.

The learned counsel for the ap;llcant made

reference to the case of L. Robert L'souza vs. Executive

hnglneer, Southern Railway & Ors. 1982 sC 854 in which

it was observed that‘"The-definition~of casual labour

extracted by us ebove clearly indicates that persons

belonging to casual labour is not liable to transfer",

In support of his contention reference to the decision

of the Ahmeoabad’Bench of this Trlbunal in the case of

Jivi Chaku vs. Unlon of Incia & Ors. ana other 24

connecte¢ petitions (0.A. 1/86 & 24 others) decided on

30th January ‘1987 was also maée.‘,Tn the said case the

question was whether casual labourers can be transferred.
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The_Ahmedabad pench after taking into consideration the
oefinition an¢ Robert D'souza's case held that as long
as the petitioners are casual labour, transfer 6oes not
become an inciéent or condition of'their serviee and
the responoentq is not entitlec¢ to force such transfers
on the,petitieners. Obviously there cannot be any
éispute so far as this position is concerned and the
same has also-not been questioned on behalf of the
respondehts. The Ahmedabad¢ Bench further observed that
"in order to rendexr them iiable to transfer casual
labour shoulé not only acqulre temporary status by
passage of time of 120 days Or 180 cays if in a
project but shoulé heve been screeneé anc empanneled
and glven regular employment. while the passage of
time might entltle the casual.labour to the benefits
of temporary status., there is nothing to show they are
renéerec liable toO transter merelf on this account.
'Rule 2511 speaks of the entitlement of casual labour
treated asvtempofary to rights and priv;leges aémissib;e'
to temporary railway'servénts as laié down'in charter
oGII of the Indian Raiiway's Establishment Manual but
there is nothing to show'that sueh treatment as temporary
railway servants rencers them liable to transfer.® The
Bench came to. the follewing conclusion:-
u (i) casual labour cannot be t:énsferreé as a
liability conéition or incicent of their service,
(ii) seniority lists on the basis of the last
come first go have to be preparec on & Givision-
wise basis. Until soO preparec, the mere fact

that in a place or a project there is no more

work will not entitle the responcent to

N
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terminate fhe service of the ﬁpplicahtsa If
the respondent can a£ least show that the
arplicants are junior to those who ha&e been
retained ané there is no work that can be
offere¢ to the aﬁplicant in the whole division,

he gould be in a position to terminate the‘service.v

(iii) Termination of casual labour retuires the
procecure under Section 25-F to be observed as
they are workmen under that Act. Compensation

‘accoréingly and notice have to be given,

(iv) It is open to. the respondents to~6ffér a
transfer to another division to casual labour

as an alternative to resorting to ‘termination

of services anu it is open to such casual labour
to accept such transfer, This shoﬁld; however,
be cone ohly on the basis of the seniority
position of the casual labour in thé‘Originating
¢ivision being first ascertained anc then it has
to-bé_retaineéAso that as and when Qo;k is avai-
lablé in tﬁe originating division, the pagual
~labour_accerting the cransfer on a provisional
basis'retains his right to come back to the

originating division.
(v) 7The casual labour accepting transfer to
another Givision on & provisional besis as
state¢ above will have to be furnished with-
railway £rassS « o« o o ¢ o o o "
Thus the Ahmecabad Bench itself also accepted that .
Civisibénwise list is to be preparec¢ ana thet transfer
can be offere¢ to a casual labour from one Givision to
another éivision as an alternative to resorting to

-

términation of his service.) Thus the Ahmecabad Bench
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¢ié not holé thet even transfer within the same c¢ivision '
cannot be helé. The parties made reference to the |

case of Incder Fal Yacav whereafter a Railway Board

circular was issued which was accepted by the Supreme

Court. 7The said circular dated 11.9.86 paras 5.2.1 anc
5.2.3 rea¢ as under:-

w5.2.1 oOn each zonal Railway, the list of
project casual labour will be prepared for
each Tivision, as uncer;:-

(i) Project casual labour employed on works of
each ‘of the Tepartment like C€Civil Engineering,
signal & Telecommunication, Electrical etc. i
within the geographical boundaries of a Livision ‘
(irrespective of whether the works are executec
by a Livision or by the Construction Organisa-
tion or by the Chief Project Manager/Railway
Electrification reporting to the General Manager
of a Gepartment for which one seniority list
will be prepared for each department. In this
"manne¥, for €ach of the Lepartments or each
Division, there will be one separate list of
project casual labour employed on works executed !
within that Tivision. ‘
(ii) Within each Cepartment, the seniority list
will be prepareé accoréing to categories as
unéers . '
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(iii) In cases where the execution of a project
spreacés over more than one Division, the guiding
rrinciple will be that all the project casual
labour will be assigned to the Civision in which
the station where they were initially engaged

is located. This will be covereé by the Cirections
of the bHon'ble supreme Court that where the
implementation of its cdirection involves some
aéjustment, the same must be done.

T R SV e s

5.2.3 The seniority list of project casual
labour engaged¢ by project organisations will be
recast by the zZonal/Construction Railway
aéministrations in the aforesaid¢ manners as on
the 1st April, 1985 to cover all project casual
labour vho have been in employment at any time X,

. o o 10/-
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from 1,1.81, onwards. The lists so prepareé will
be used for any subsequent engagement/re-engage-
ment/discharge of project casual labour. Any
such éischarge, where so warranted, due to
recuction or completion of work or for other
acministrative reasons will be effected after

- complying with the relevant provisions of the
Industrial TLisputes Act, 1947, the Industrial
Lisputes (Central) Rules, 1957 ané the orders
applicable to project casual labour."

-Thé-schemé which has been duly appfoved by the Supreme
Court indicates that the present Caéual'labour'wiil be
usec¢ for any subsequent engagement and'wili.be entitled
to get apFOintment in the same éivision in accorcance
with‘the provisions of the Industrial Disputes Act and
the Rules framed thereunder meaning'thereby that in the
, éame division he has an entitlement to get a job. The
appointing authority of a project labour is the Divisional
| Officer ané the list is also prepareé divisionwise.:
Obviously the Eivisipﬁél officer who can provide him
aiternate jéb after retrenchment or who can give him
prior appoin;ment in preference to bthers can ¢o so
in the same Eivisién. then one can éét,ap;ointment in
the same éivision obviously oﬁc san be transferred in
the séme Givision by the Livisional Officer who in faét
is £he appointing‘autbority concerne¢ and who can aiso
pe subjected to legal proceedings uncer the payment of
Wages Act in case wages are not raicd ané decuctions from
the salary are maae. Consequently we are of the ¢pinidn
ﬁhat a project~labour'asAsuéh_¢annot be transferreé to
another ¢ivision without his cohsept but he can be
:transferred in the same civision toither work rlaces. -

For transferring to another civision obviously his
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consent is required anc in case he consents to the

sameé he coul¢ be transferred, Rule 2508 had alréacy
been extracted'régaréing traveliing allowance, 1In
Cdase a project worker agrees to go on Ceputation
el;ewhere'obviously he will beé entjtlec to allowances
mentioned in the said Rule,” we, therefore, uispose of
these five case5»holding”thatqafter six months service
when they acquire temporary status, they cannot be
traﬁsferréd'out-of EﬁehéiVisfon without their consent
anc furtheér 1n caseé they are trans*errec to othe
01v151on Or’ gent on' Ceputation they will be entitlec
to' travelling allowance dt the rate mentioned in.

Rule 2508 of the RAilway Board Manual, These

aprlications starc disposed of.

v
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