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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
BOMBAY BENCH, "GULESTAN® BUILDING NO.6
PRESCOT ROAD, BOMBAY = 480 001

0.A. No, 126/1990

S M Nandgaonkar

Superintending Engineer(Civil)

Civil Construction Wing

All India Radie

Seminary Hills '

Nagpur «.Applicant

1.

2. Chief Enginger (Civil)
Civil Construction Wing
All India Radio
2nd floor
PTI Buildi ng
Ngw Delhi=i
3. UPSC Through its Chairman
Dholpur House
Shahjahan Road
New:Delhi « 11
4, Shyam Kishorse
Superintending Enginear
Head Quarters, CPuUB
Seswa Bhavan :
R K Puram
New Delhi
6. B N Sinha
Superintending Engineer
Ped.De, Delhi pgdministration
Curzon Road Barracks
Kasturba Gandghi Marg
New Delhi - 1 «+ Respondents
CORAM: HoneShpri Justice U C Srivastava, V.
Hon, Shri A B Gorthi, Member (A)
APPEARANCE ¢ ’

V/s.

Union of India
through Secretary
Ministry of I&B
Department of CCuW
All India Radio
6th floor

Shastri Bhavan
New Delhi-1

SHRI DINESH PURANDHARE
with DR. D Y CHANDRACHUD
Advocate

for the Applicant

SHRI V S Masurkar
Counssal
for the respondents

JUDGMENT :
tER: U.,C. Srivastava, Vice Chairman)

©
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By this application the applicant has
challenged the appointment of rsspondent nos.4&5
and later on gave up the case against respondent
No.4 and confined to respondent no.5 for appoint-
ment to the post of Chief Enginesr Civil in the
Civil Enginesring Construction Wing of All India
Radio. The applicant who joined the Military
Engineering Service as Superintendant B/R Gr.l
in the year 1956 was promoted to the post of Assistant
Executive Engineer. He was then promoted as Exscutive
Engineer in the year 1974 and later on as Superintend-
ing Engineer in the year 1982 in the Civil Construce
tion Wing of All India Radio, which post is even
now held by him at Nagpur,

One post of Chief Engineer (Civil), Level-Il
in All India Radio (for brief CEC-II, AIR) was created
in August 1986, Till 1984 there was one sanctioned
post of Addigional CE(C) which was subseguently cone
verted into Chiaf Engineer(C) Level=lI, But the post of
CE(C)=1I was abolished. Im August 1986 the post of
C.E;(C)eII was 2gain created. The applicant has
alleged that there are no recruditment ruls s framed
by respondent no.1 which would govern the recruitmsnt
of C.E.(C)-II, The recruitment rules dated 17-10-1985
for the post of Chief Engineer(C)-I, which provide
that the Supérintandtng Enginser with 9 years of
regular service in the grade would be promoted to the
past of Chief Engineser (C) LeveleIl, Under the rules as
existed then S.E. would get promotion to CE(C)=I failing
which the post of CE(C)=I could be filled by transfer on
deputation. The new recruitment rules camse into existancg
0N 1641141990 i.e., after a few days of the impugned
sslection of respondent no.5 to t he said post who was
appointed in the year 1990 by way of deputation, Under
the new rules also the post of CE(C)=-II is a promotion
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post for S.E.(C)/Superintending Surveyor of Works(C)
with 7 years regular service in the g rade. Appoint-
ments to the said post can also be made by transfer
on,deputétion. The post of C.E.(C)=1I was created on
28,8,1986 but advertisement for'the”saqe was issued
on 1.10,.,1988 inviting officers serving in the Central
Government for appointment on deputation to t he post
of CE(C)=II, It was stated in the advertisement that
officers holding analogous post on regular basis or
those who are on regular service in the pay scale of
Rs.3700=500 for 7 years and holding a degree in
Civil Engineering are eligible for deputation,
It also provided that the departmental Superintending
Enginesr with 6 years service on regular basis
who is holding a degres in Civil Engineering from a
recognised University would be considsred for
apoocintmant to the post of Chief Ehgineer Level-1I,
It was further stated that if the departmental officer
is selscted then it will be treated that the post was
filled by bremotion.

As the new rules were being finalised the
department has decided in consultation with the UPSC
to adopt a composite method for appeintment to the
post of CE(C)-II and as suggested by the UPSC an’)
advertisement was inserted in Emplaymsent Nsws calling
applications from the Central Gos ernment gfficers hold-
ing analoggous posts on raiular basts as has bseen
stated earlier. The applicant represented againat the
same and the UPSC conducted a personal talk for appoint-
hent to the post of CE(C)-II on 29.1.1990, Another depart-
mental officer was also given é personal talk based on the
order of the Central Administrative Tribuna£ Calcutta
Bench, Th;s personal talk was held after the representa-
tion dated 15=12-1989 protesting () against the mede of

selection and requasting for holding DPC to consider his
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name for the post of C.E.(C)=-II. A composite method of
appointment was adopted. Respondent no. 4 & 5 also applisd
for the said post, who are from CPWDand also fulfilladvthe
recruitment qualification as pér advertisement datsd
1.10.1988. In the said composite selection Respondent
No.5 was adjudged to bs the best candidate and conse=
quently he was appointed., The applicant has challenged
the said appointment of respondent no.5 and on behalf of
the applicant it was contended that it was a cadre post
and the rules governing the appointmsnt of CeEe(C)=I
of 1985 would also govarn for appointment to the post
of C.E.(C)=II, which was nothing but a post in the cadre
itself.

A‘great controversy has arisen bestween the
parties and that is why time was given tot he respon-
dents to producs the record, on the date fixed., On
bshalf of the respondents it has been stated that it

was a cadre post. There is no doubt as is alse evidant
from the said order dated 28.8.1986 that the post of
C.E.(C)=Il is a temporary addition to the cadre i.e.y

to the cadre of Chief Engineer and no other cadre.

In the Chief Engineers cadre although uptill now there
was only one post of C.E.(C)=I, but now subsequently
temporarily there is addition of C.E.(C)=II, The post
being a temporary addition td the cadre obviously the
rules for selection to the post or promotion to the
post'of said cadre were applicable. It is true that
new rules were under finalisation but till then it was
not finalised and so long as the naw rules do not come
into existance any selection which t akes place prier to
the enforcement of the new rules will be in accordance
with the rules as iE?%xisted them. In this connection -

reference may be made to the case of YV Rangaiah V.

J. Sreenivasa Rag, 1983(3) SCC 385 -
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wherein when the old rulss were in existance the
sel?ction to a particular post was not made and the
d;vernment delayed the matter and after coming into
force of the new rules sslection was made with the
result that some of those who were eligible undeb the
old rules bacame ineligible, They challenged this
position. The court observed as under: The vacancies
which occurred prior to the amended rules will be
governad by the old rules, and not by the amended
rules, It uas admnitted by counsel for bath the parties
that henceforth promotion to the post of suberegistrar
would be made according to the new rules and on zonal
basis'and not on the statewise basis and therefore
thare was no question of challenging the vacancies
that eccurred'prior to the =mended rulss but the questing
is that of filling the . vacancies that occurred"
prior to the amended rules. In these circumstances
the court has taken similar decision earlier also

but the case of Rangaiah & other cases again came up

,,,,,

Karnataka Public Service Commission & Others,1990(1)SCALE65Y

The court observed that the selection should normally

be regulated by the existing rules or Government orders

the selection of candidates in such a case must be made

in accordance with the then existing rules and Gov ernment
orders. If the recruitment rules are amended retros-
pectively during the pendency of selection, in that event
selection must be held in accordance with the amended rules.
This is the same position in this caseghere, It is

admitted that once this is a cadre pest obviously the

rules as they were in existance were applicable in the
matter for selection, It is true that feu weeks there-
after thke new rules came to force, but ths respondents

could have waited for making appointment instead of
waiting for new rules they have made selection based on

old rules. Thus the selection was not made in accordance
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with the old rules, and the old rules did not provide
for any campd@gg:selection. Under the old rules the 1
appointment uag to be made by way of promotion failing
which on deputation. UWhenever the rules provide

for appointment by promotiaon failing which by deputation
it means that the departmental candidate has to be
considered first and if the departmental candidate is
not found up to the mark only then the resort to the
other mode i.e., by transfer on deputation could be
taken. It was decided before hand that the selection
would be a open selection and in a compaﬁgéfmathod e
wherein candidates & from other departments for the
selection on transfer on deputation along with the
departme;;icandidatea would simultaneauslgfinterwieued
and the one who is adjudged best according to the

merit would be selected, Rules domot provide for the
same. Under the rules it is only after the exclusion

of the departmental candidates the outsiders could be
taken, Accordingly the selection and appointment of
Respondent No. 5 is illegal and the same has got to

be quashed. Respondents are directed to fill in the
post in accordance with the ruled as E;qexisted although
there appears to be no substantial difference between
the old rules and the e w rules in this behalf, Although
the appointment of Respondent noe S5 is quashed on this
ground but so long as the fresh selection does not take
place a vaccum¢ cannot be created and hence he will
continue in the same post. In case the respondents

do not fiAd any one up to the mark in the departmert
then it is open for the respondents to adopt other

mode of recruitment such asrtrénsfer on deputation

may be the Réspondent no. 5 or any other person.

Let the f:psh,ngection in accordance with the rules

be held within a period of six months, There would

be no order as to costs. Z4/’///ﬂ
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