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BEFORE THE CENTRAL ADNINISTRATIVE TRIBUNAL
MUMBAI BENCH, MUMBAI

0A .NO. 563/90

Provcvnced  this the (St day of MARe 1999,

CORAM : Hon'ble Shri Justice R.G.Vaidyanatha, Vice Chairman
Hon'ble Shri D.S.Baweja, Member (A)

Laxman Shamrao Chavan,
R/a. "SAJJIAN" Co,0p.Housing Society,
Kargaon Road, Chalisgaon, {Jalgaon),

By Advocate Shri D.V.Gangal see Applicant
v/s,

1. The Secretary,
Union of India,
Ministry of Transport,
Department of Railuays,
New Delhi, '

2, The General Manager,
Central Railuay,
Bombay V.T.

3. The Divisional Railyay Manager,
Central Railuay, Bhusaual,
(Jalgaon).

By Advocate Shri V.S.Masurkar «++ Raspondents

0RDER

(Per: Shri D.S.Bausja, Member (A)

The applicant at the time of filing the
present OA, was working as Senior Tickst Examiner .
(Checker ) grade Rs.1290—2040 at Bhusawal Railuay
Station, Central Railway, Bhusawal, The applicant
was promoted on adhoc basis as Head Ticket Collector
in the grade of Rs,1400-2300 as per order dated
29,7.1985 and transferred to Itarasi, Before this
promotion order, the applicant was transferred in
the same grade from Bhusawal to Itarasi as per

transfer order dated 3.,7.1985. The applicant
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challenged this order through a civil suit No,
150/85 alleging that he had been transferred

to Itarasi on a complaint made by some interested
person. In this civil suit, interim stay order was

granted on 13.,9.1985 directing the respondents not

to transfer the applicant. The applicant submits

that though he made representations for transfering
him to Itarasi on promotion as per order datad
29,7.1985 but the respondents did not relieved him
for transfer on praomotion to Itarasi taking a wrong
visw of interim order dated 13,9.1985. Subsequently,
the applicant passed the selection for the grade of
Rs,1400-2300 and was placed on a panel notified on
29,9.1987, The applicant contends that even after
his regularﬂpromotion, he was not promoted in the
scale of Rs,1400-2300 inspite of making several
representations, The appliﬁant has further stated
that he was issued a major penalty chargesheat dated
19.iD.1989. It is the case of the applicant that this
chargesheet cannot come in the uay of the applicant as
it has been issued to him subsequent to his

29,.,9,.87
empanelment for regular prqmotion on/and adhac promotion
on 29,9,1988., The applicant further adde¢that as a
result of in-action on the part of the respondents,
a number of juniors have been promoted. The applicant
also submits that he uaé?jﬁg for promotion under the
Railway Cadre Restructuring Scheme from 1.7.1984 but
the applicant was not given his due promotion, The
applicant has further brought out that the respondents
had.. no intention to promote the applicant as subseguently
as per order dated 30.,12.1987 the applicant was transferred

to Jabalpur Division. This transfer order was challenged
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by the applicant through O0A.NO. 111/88. The

applicant has stated that he sent number of repre-
sentations and also a notice through an Advocate

on 24.,9,1989 and 28,12,1989, However, the respondents
did not take any action to effect his promotion as

due to him, Feeling aggrieved, the present OA, has
been filed seeking the Follouing reliefs := (a) to
direct the respondents to grant promotion to the
applicant in the grade of Rs,1400-2300 as due to

him as per orders dated 29,7.1985 and 29,9.1987

which have been barred due to issue of chargesheet
dated 19,10.1989. (b) to direct the respondents

to fix pay and seniority of the applicant on promotion
with payment of arrears. (c) to direct the respondents
to grant future due promotions to the applicant on

completion of disciplinary enquiry.

2. The main contention of the applicant is

that till the issue of major penalty chargesheet
dated 19.10.1989, there was no chargeshest pending
against the applicant and therefore he uas entitled
for adhoc promotion initially and followed by reqular

promotion as per order dated 29,9.1987,

3o The resgondents have opposed the application
through the written statehent. The respondents have
submitted that the applicant did not carry out the
adhoc pramotion dated 29,7.1985 as he had obtained
a stay order against his transfer order to Itarasi
through a civil suit. As regards the regular promotioﬁ,
the respondents have stated that a major penalzy

een

chargesheet was issued on 11.11.1986 which had/finalised

with the issue of punishment ordern dated 21.10.1988
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imposing a punishment of :eduction of pay by

tuo stages in the time scale of pay ih grade

of Rs,1200-2030 for a period of three ysars,
‘Against the appeal, this punishment was reduced
from the periggtggfggipg years to two years as

per appellate/order dated 28,5.1988. The penal
notified on 29,9.1987, in which the applicant wvas
empanalled, expired on 28.9.1989 when the applicant
was still undergoing effective puﬁishment. In view
of this situation, the respondents refute the
contention of the applicant that no disciplinary
enquiry was pending against the applicant. The
reSpoﬁdants' stand is that on account of pending
disciplinary proceedings, the applicant could not
be promotsd during the life of the panel. The
respondents have aiso stated that the applicant

has not come out with correct position and material
facts haye been hidden while filing the O0A, As
regards the claim of the applicant for promotion
from 1.1.1984, the respondents have clarified that
the applicant was not mming_uithin the zone of
consideration and therefore this claim of the
applicant has no basis. The respondents have
Fufther added that the promotion of the applicant
was not withheld on account of chargesheet dated
19.10.1989 as alleged by the applicant in the OA,
but on account of fact that the applicant uas
undergoing puniéhment ’ ‘f_h upto 20.,10.1990
on account of chargesheet issued 6n 1141141986, UWith
these submissions, the respondents plead that applicant

has no case and the OA, deserves to be dismissed. The

respondents have also opposed the application on being

hit by limitation,
y / : ¢ 5/"



.
wn
..

4. The .applicant has not filed any rejoinder

reply te the uritten statement.

Se We have heard the arguments of Shri D.V.Gangal,
learned counsel for the applicant and Shri V.5.Masurkar,

learned counsel for the respondents.

e Before going into the merits on the reliefs

prayed for, we will consider the submission of the
respondeﬁts Qith regard to the application being
barred by iimitation. The respondents have stated
that the applicant is challenging his promotion
with reference to orders dated 29.7.1985 and 29.9,1987
by filing the present OR, on 31,7.1990 and therefore
the present OA, is barred by limitation as per provisions
of CAT ACT, 1985, The applicant, houever, hes contested
the submission of the respondents and has stated that
he has filed application for condonation of delay
explaining the reasons as to why the matter could not
be agitated. UWe have carefully gone through M.P.No,
769/92 through which application for condonation of
delay has been made., Ue note that a considerable
portion of the delay condoning application has been
devoted uwith regard to promotion from 1.1.1984 under
the Cadre Restructuring Scheme., As indicéted earlier,
the applicant has made some averments in the 0A,uith
regard to promotion under Cadre Restructuring Scheme
but we note that no relief is asked for promotion from
14141984, ue will revert to this aspect subsequently,
However, the reasons advanced for condonation of delay
for promotion from 1.1,1984 do not make out any case

to dslay for
for condonation of delay, As regardsLelaim of promotion

with reference to promotion orders dated, 29,7.1985 and
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29,9,1987 is concerned, the applicant has simply
stated_ﬁhat he hasAbéen making repeated represen=-
tations. On careful consideration of the facts

and circumstancaes of the case, we are of the vieu

that so far as claim of promotion on adhoc basis

as per order dated 29.,7,1985 is.concerned, it is
barred by limitation. Mere sending repeated
representations would not stretch the limitation
period as the matter has to be agitated at appropriate
time if legal remedy is sought., Even otheruwise, on
merits as we will be deliberating: subsequently, .

the claim for promotion is not sustainable, As regards
promotion with reference to order dated 29,9,1987,

though the applicant has not made out any case; but

the facts as detailed earlier reveal, _ that his

promotion was held up on account of issue " of the
chargesheet before his empanelment through regular
selection and therefore the question of promotion

would have arisen only after the disciplinary proceedings
were finalised. The disciplinary proceedings‘were
finalised with the imposition of penalty as per disciplinary
authority's order dated 29.10.1988 and disposal of his
appeal against this order through the appellate authority's

entitlement
order dated 25,12,1988. The ?; . of promotion could

have therefore ﬁééh{; only after imposition of penalty
depending upon the nature of penalty and the provisions
of extant rules., Keeping these observations in vieu,
we are inclined to hold that so far as promotion with
reference to order dated 29,3.1987 is concerned, the

delay could be condoned in filing the present OA.

|
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7. As stated above, the applicant in Para

4,5 of the OA, has raised the issue with regard

to his entiflement for promotion from 1,.,1,1984

under the Ladre Restructuring Scheme, é&g% applicant
subsequsntly through M.P.No.378/94 has/made additional
pleadings with regard to claim of promotion from
14141984 and also brought on record a number of
documents, The applicant has also raised this

issue in the application made for condoning ‘of the
delay. The respondents have alsao filed additional
reply uith refafence to his claim for promotion from
1411984, Houwever, ue observe that no relief for

promotion from 1.1.1984 under Cadre Restructuring
has been

Scheme [asked for in Para 8 of the OA, In fact,

during the arguments,the counsel for applicant did
not make any pleading on this issue. In vieuw of this,

we are not going into this aspect.
p

8. The applicant was promoted on adhoc basis

as Head Ticket Collector in the scale of Rs,1400-2300
as ps8r order dated 29.7.1985 and he uaé transferred to
Itarasi, However, before this promotion order the
applicant was transferred to Itarasi in the same scale
as per order dated 3.,7,1985., This was challenged by
him through a civil suit No., 150/85. Against the civil
suit, an interim order was passed on 13,9.1989 dirscting
respondents not to transfer the applicant to Itarasi,
From these facts, ue notice that the interim stay order
hadg been granted on 13,9,.,1985 when the promotion order
on adhoc basis of the applicant had been issued on
29.7.1985. The applicant has pleaded that he made

@
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rapresentations for relieving him for carrying

out the transfer on promotion but the respondents.

did not také any action. He has further averred

that the interim stay order was not a bar to go

on transfer to Itarasi as he had obtained the

interim order alleging that he has been transferred

in the same scale on the basis of some complaint

by way of punishment. These pleadings of the applicant
do not carry weight, The applicant had been already
promoted and posted to itarasi when ~ .the order
dated 13.9.1985 was passed staying the sarlier |
transfer order. He should have brought this fact ‘before
the Court in case hewas interested in carrying out

the transfer to Itarasi on promotion, We have gone
through the interim stay order in the civil suit

and on the face of it, the rsspondents could not

take any action to transfer the applicant to Itarasi.

If the applicant was interested in going on promotion
to Itarasi, he would have made an application for
modification of the interim stay order. The O0A, does
not bring out that any such effort was j made by the
applicant., The applicant‘Z§t appears _ - was not
interested in‘going to Itarasi on transfer and
representations - said to have been made ueré

only to cover up. Kesping these facts in vieu,

we do not find any merit in the claim of the applicant

for according promoction on ad hoc basis as per order

dated 23,7.1985.

with reference to
9. Now coming to issue of promotion/order dated

29,9.1987, we note that this letter is not a promotion order
but is only a notification of the panel after holding
the selection, Therefore, the applicant's contention

that he had been promoted is not borne by the facts,

s 9/""
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The applicant has brought out that he was issued

a chargesheet for major penalty on 19.10.1389.

The entire case of the applicant in OA, has been

built up on the ground'that the major penalty

chargesheet was issued subsequent to order dated
' " and the same

29.9.198%Lcannot come in the way of the applicant

thé applicanJZﬁzgng promoted, The applicant has

taken a stand that Frpm the period of issue of

the: promotion qrderi{i; adhoc basis on 29,7.1985

till 19.10.1989,no chargesheet was pending and

~ therefore with-holding of promotion of the applicant

is illegal. As brought out by respondents, the
applicant has not come out with correct position

and has hidden the vital facts, As brought out

by the respondents, the applicant was issued a

major penalty chargesheet on 11,11,1986 and based

oﬁ the same, he has been imposéd punishment, None

of these facts have been brought on record by the
applicant, In fact, the applicant has not filed any
rejoinder reply to controvert the submissions of the
respondents in the uwritten statement. However, during
the arguments, the counsel for the applicant argued on
the matter with reference to the . . k'chargesheet
for major penalty being issued on 11.11,1386 and the
punishment imposed therean, With this background,

we are going into the merits of the issue based on

the facts disclosed by the respondents in the uritten
statement with regard to issue of chargesheet and
imposition of penalty thereof before the empanelment

of the applicant as per letter dated 29,2.1987.
l
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10, The applicant was issued a major penalty
chargesheet on 11,11.1986, i.e. before his empanelment
to reqular selection on 29,9,1987 in the grade of
Rs,1400-2300. This'chargesheet after enguiry
resulted in punishment order dated 21.10,.15988

through which penalty of reduction in pay by two

stages in time scale of pay in the grade of Rs,1200-
2040 for a period of three years was imposed. On |
appeal made by the applicant, this penalty was modified
te two yeafs instead of three years as per ordsr dated
25.10.1988, The stand of the respondents is that thse
panel dated 29.9.1987 had a life of two years and
therefore the same expired on 29.8.1989., The applicant
was undergoing effective punishment upto 20,10.1990,
i.e. beyond the life of the panel and therefore the
applicant could not be given promotion based on the
empanelmentordef dated 29.9,1987, As indicated earlier,
the applicant has not made any averments in the OA,

with regard to the issue of chargesheet dated 11,11,.,1986
and the punishment imposed thereon based on this charqge-
sheet, Housver, during the oral submissions, the
counsel for the applicant argued the case of the applicant
with reference to chargesheet dated 11.,11.1986 and
submitted that since the applicant was imposed a minor
penalty only, he was entitled for being promoted based
on his empénelment in the panel notified on 29.9.1987.
The learned counsel for the applicant drew our attention
to Para 3.6 at page 60 of the book of Shri M.L.Jand (1991)
"The Railuay Servants (Discipline & Appeal) Rules,1968".
The counsel for the applicant afgued that in terms of
Para 3,6 the applicant was entitled to be promoted on
being ihposed' only a minor penalty as a result of

chargesheet issued on 11.11.1986, this stage, the
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learned counsel for the applicant uas asked to
indicate uwhether the,punishment.of reduction in
pay by two stages was a minor penalty or a major
penalty in 19887 The learned counsel for the
applicant could not make a categorical submission
and therefore reference was made to the Railuway
Servants (Discipline & Appeal) Rules, 1968. Refaerring
to Rule 6, we note that pehalty of reduction to lower stagein
scale for a period not exceeding three years without
cumulative effect had been introduced as minor penalty only
as per Railuay Board's notification dated 16,11.1990.
This will mean that at the time when the penalty of
reduction of pay by tuwo stages uwas impogﬁgson the
~applicant as per order dated 21.10.1988,Asas a major
penalty and not a minor penalty as put forward by the
applicant, Withthis fact situation, it is to be examined
whether the applicant was entitled to be considered for
prqmotion with imposition of this punishment. On going
through this book, it.is noted that Para 3.6 is covered
by the instructions of the Railuway Board as perthe order

' /regarding promotion of "‘Railuway Jervants
dated 21.3.1988 in supersession of earlier ordersﬁagainst
whom disciplinary/court proceedings are pending or uhose
conduct is under investigation., Para 3.6 at page 60
refers to the dealing of cases of promotion of Group 1Dy
and Group 'C! hizﬁailuay servants, This Para covers
the procedure to be followed in case major penalty of

stage in

reduction to lover/time scale upgrade is imposed within
a period of tuwo yaars of the approval of the panel. The
relsvant extract from this para is reproduced belou -

0

e 12/-

-
et



]

" If such a person as aforesaid is held

guilty and avarded one of the major penalties
of reduction to lower time scale of pay/grade
etc, or reduction to lower stage in the time
scale of pay, his case should be referred to
the authority which approved the original
selection panel/suitability list for consider-
ation whether he is suitable for promotion
inspite of the penalty imposed on him. If

he is considered suitable for promotion,

his case for promotion and fixation of pay
etc. should be dealt with in the same manner
as that of a person who is awarded a minor
penalty as indicated abovs,

If on the other hand, the person concerned
is considered unsuitable for promotion, his
case should be referred to the authority next . -
above that which approved the original selection
panel/suitability list and that authority
should take a final decision regarding the
suitability or otherwise for promotion of
such a person. If he is considered suitable
for promotion by that authority, his case
should then be dealt with in the same manner
as that of a person who is awarded a minor
penalty, If on the other hand, he is
considered unsuitable for promotion by that
authority, he should not be promoted on the
basis of his earlier selection/earlier decision
regarding suitability and the vacancy reserved
for him should be carried forward for inclusion
in the number of vacancies for formation of
next selection panel/suitability list,"

In the present case, the panel was notified
on 29,9,1987 and the punishment was imposed on 21,10,1988,
Therefore, the major penalty of reduction in pay by
two stages in time.scale had been imposed within a
period of two years., In view of this, we find that
the case of applicant was required to be considered
as per the proﬁisions of para 3.6 as extracted above.
The stand of tﬁe respondents is that the case of the
applicant could not be considered since the punishment
was effective beyond the currency of panel beyond

29.,83.1988 is not in accordance with the laid doun rules,

ee 13/



The respondants have not made any averment as to, whether
the case of the applicant was considered for promotion

in terms of the Railuway Board's Circular dated 21.9,.1988,
Keeping these ohservations in view, ws are of the
considered opinion that applicant's case should

have been considered by the competent authority

for promotion in view of his empanelment on

and
29,9.1987/since the penalty had been imposed within

‘the currency of the panel,

1., In the result of the above, the OA,

is partly allowed with the following directions :-

(a) The competent authority who approved the
original panel shall consider the case of
the applicant for promotion keeping in vieu
the provisions in Para 3.6 as brought ocut
earlier. In case this authority does not
consider the applicant suitable for promotion,
it will refer the case to the next higher
authority and this authority shall take a
final decision regarding suitability or
otheruise for promotion of the applicant.
If this authority considers the applicant
suitable for promotion, then the applicant
shall be entitled for promotion as per the
extant rules, In case the authority does
not find the applicant suitable for promotion,
the applicant shall be suitablely advised
through a speaking order, Ql

.e 14/"



(b)  The complianée of the direction above (a)
shall be done within a period of four
months from the date of receipt of a
copy of this order,

(c) No order as to costs.
(d) IM.P. No.769/92 is partly allcwed,

. | S
Ehned M‘Mr/:ﬂ/‘ﬁ

(D.S.BAWEJA) L (R.G.UAIDYANATHA)

MEMBER (A ) VICE CHAIRMAN
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