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Smt.Banani Dasgupta - | «eo Applicant
v/Ss,
UniOO of India & Ors. «+« Respondents

CORAM: Hon'ble Vice Chairman Shri Justice M.S.0eshpande
Hon'sle Member (A) Shri P.P.Srivastava

Appearance

Shri MQA .Mahalle
Advocate
for the Applicant

Shri P.M.Pradhan : .
Advocate "
for the Respondents

JUDGEMENT é "Dated: quplq‘r’
(PER: P.P.Srivastava, Member (A)

The applicant jdined the Indian Revenue Services

‘as Income Tax Officer in 1979 and was promoted to

Senior Scale in 1983, The appiicant has challenged

the next promotion for ﬂhe post of Deputy Commissioner
through this 0“; and has claimed that she should be

placed in the Cadre of Deputy Cbmmissioner.of Income

Tax just above Shri AnileUmar Singh who was immediately
junior to the ‘applicant in the Civil List of the year

1987 and also that she should be given placement in the
Cadre of Deputy_Commissiéner of Income Tax w.e.f. 9.5,1988
with all consequential benefits,

3

2. The applicant has pleaded that in the DPC held
for the post of Deputy Commiséioner of Income Tax for
the vacancy in the year 1988, the CRs for the years

1983-84, 1984-85, 1985-86 and 1986-87 were considered

which, according to the applicant, cannot be taken into

oo 2/-
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account as these were uritten after a lapse of long (~ ]
ﬁeriod and also were not written by the competent

authorities who should have written her CRs, The

applicant has mentioned that she had been selected

to go abroad for training in the year 1384-85 for

the Masters Degree in Public Administration and she

had submitted her selfe-appraisal for the‘confidential

report for the year 1983-84, She has also mentioned

that similarly she has also submitted her self=-appraisal

for the year 1984-85 but later onvit was informed to her

that her ACRs for these tuo yéars were not available,

The applicant has said that she has reqularly submitted

the self-appraisal for the year 1984;85 and she has
écknouladgement for having submitted the same which is

placed at Annexure 'E' to the DA, Houever, the applicant
submitted‘a duplicate self-appraisal report with reference

to respondents! letter of 1987. The applicant has also

been informed by the respondents that the ACRs for the

year 1984-85 has not Eeen revieued. The couﬁsel for the
applicant has elaborately diééyssed the rules for preparation
and maintenance of conf}dential report given in Suémy‘s
Compilation on Seniority and Promotion in Central Government
Service, The counsel for the applicant has mentioned that
even invcaselﬁﬁ@re the selfw-appraisal report is not available,
it is the duty of the respondents to initiate and urite a
conf idential report in time and it is incumbent on the
reporting officer to write a report uwithout the self=-appraisal
report after the stipulating:period. In the case of applicant's
confidential report for the years 1983-84 and 1984—85,

even if the respéédents have lost the self-appraisal report
submitted by the apﬁlicant, they should have initiated the

confidential report. The counsel for the applicant has ~
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specially drawn our attention to i;ﬂ” s
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Parai@ﬁ at page 49 of the Swamy's Compilation uwherein Time
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Schedule has been laid down for preparation of Efﬁ
confidential reports, In sub-para 2 of Para 17,

it has been mentioned’that Soem

Ma reporting officer should not wvait till
the expiry of the time=limit for self=
appraisal of the offloar to be reported
upon. After the/ explry of the first week,
if self=-appraisal’is not received by that
time, the reporting officer should take
it upon himself to remind the officer to be
reported upon in writing, asking him to
submit the self-=appraisal by the stipulated
date. It should also be made clear in the .
reminder that if the officer to be reported
upon fails to submit the self-appraisal by
the stipulated date, the report will bs
written without self-appraisal, If Ao self-
appraisal is received by the stipulated date,
the reporting officer can obtain another blank

- C.R. form and proceed to uwrite the report on
the basis of his experience of the work and
conduct of the officer reported upon, While
doing so, he can also point out the failure
of the officer reported upon to submit his

self-appraisal u1th1n the stipulated time."

The counsel for the applicant has submitted that since

the respondents have failed to initiate the cbnfidential
report ‘in time and it has been initiated after 4 or 5 years
for the years 1983-84 and 1984-85, report for these tuo
years are stale and cadnot be taken into account while |
assessing-the'performaqce of the applicant during the

DeC,

3, Another ground taken by the counsel For the applicant.

conrernlng the CRs for 1984-85 and 1985-86[phat these CRs_

héngnot been reviewed by the reviewing authority and therefore

™,
are incomplete and incomplete Cﬂﬁjcannot be taken into

account while éséessing the befformancé of the applicant in

the DPC, - L .
N e

4, H;}ﬁbhe CRs for the year 1985-86, the counsel for the

.appllcant has mentioned that the ACRs had been written by

Shri Ahmed under whom the applicant did not work for three
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months and also for the year 1986-87,the counsel

for the applicant has mentioned that it has been
initiated and revieyed by the authority who was

not competent to do so as tﬁéiapplicant had not

worked under them for étipﬁlated period of 90 days.

The counsel for the applicant also mentioned that uwhere
all those officers under whom the applicant had uorked
for more than 90 days should have uritten the ACRs

which had not been done in this case,

5e The counsel for the applicant therefore has
argued~that.the BDPC should be :e-convened and the case
of the applicant shoulé be considered after ignoring
the CRs for the year 1983~84, 1984-85, 1985-86 and

1986-87.

6o The counsel for the respondents has mentioned
that the applicant was rated'good' by the DPC uhich

met on 30,3,1988 presided over by . & Member of the

UPSCy As of ficers uithbetter gradingswere available,

a

she could not find/place in the select list. In the
of ‘

DPC/March,1989 she was again rated 'Good's Houwever,

¥

ey e . .
.8ince, there uere a large number of vacancies available

N g

which could not be filled up by promoting only officers
who were graded as 'Very Good' and above, the DB.P.C,
included in the select;panel those officers who were

graded as good and the applicanﬂ was in the said category,

" that is why the applicant did not find the place in the

select panel at her regular place but belou the officers
graded 'Very Good'. The respondents have mentioned that
the procedure for making promotions and functioning of the
D.P.Cs is guided and regula@ﬁd by the instructions issued
by the Department of Personnel and Trainihé from time to

time; and that the DPC had been condugted according to rules. .

v 5/-
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7e The respondents have mentioned that the_report

for the year 1983:§4 could not be initiated as the
applicant had not'subhitted her self-appraisal report

and therefore she was asked to submit a self=-appraisal
report again in 1987, The respondents have further
mentioned that the reports for the yean31983-84736d
1984-85, though late wuwere Qritten by the officers under
whom the applicant had worked for the stipulated time

and were available before the DPC yhich met to consider
the case of the applicant, Sincé the DPC is required to
consider the report‘oF_S years and since 5.years'.repor£s
uere availabie, the apﬁlicant cannot claim that feports
prior to 1983-84 should be considered in her case. The
learned counsel for thé respondents have further argued
that there is no rule which bars consideration of the

CRs which had been written late, Thevrespondents' counsel
has further argﬁed that this is not»a case where there is
an adverse entry againét the applicant which has reéulted
into supersession of the applicant but the applicant has
been rated as ‘'Good' uhiie many others have been rated
"Wery Good! and above which has resulted in supersession
of the applicant., Since there are no rules uwhich would

bar the consideration of the répofts for the years 1983-84,
1984-35, although uritteﬁ late and which could not be
réviéued as the revieuwing officer had retired by that time,
these reports vere submitted to the DPC, The learned pouﬁSel
for the respondents Has also menfioﬁgﬁxphat the reports
for the years 1984-85 anﬁ 1985=-86 hé%%;%?tten and reviewed

by the competent authofity.

8e We have perused the CRs and the chart produced by
the respondents. ‘It is a fact that the report far’ the
year 198384 ‘yas initiated in 1987 and it has not been

reviewed, For the year 1983}84{the report had been iniﬂ@ated

oo 6/-
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g% Shri M.Bandopathaya which was required to be

reviewed by Shri S.P.Singh, CIT but since he retired

on superannuation in 1986 before the report was initiated,
the review column is bhlank, The confidential report for
the year 19?5}8§>Qas initiated by Shri N.K.Jain and it

was requiredmtoibe countersigned by Shri Krishna Sahay

who retired before the report could be initiated and
therefore it»had not béen revieued.‘ For the year 1985-86
the report was initiated by Shri—ﬁhmed and it has been
reviewed by Shri K. Prasad, CIT, For the year 1986~-87
Shri Ahmed had given his comments for the period 1.4.1986
to 24.8,1986 while Shri N.K.Jain has given the report for
the remaining period of the year., The reviewing cggumn

in this repart is also blank as the reviewing officer is
supposed to have retiréd although his name has not been

given in the chart. The counsel for the respondents has

argued that since the report for the years1983=84 to 1986-87

uwere available and the same wvere’ produced before the DPC

as nonnproduqtiqn of the same could not be justified under
any rules, therefore, the respondents had submitted these
CRs before the DPC according to rules and since no malafides
had been attributed by.thé applicant against any of the
respondents, the reports for the years 1983-84 to 1986-87

are valid documents and could not have been ignored.

9. The counsel for fhe.applicanf has relied on certain
judgements. One of the judgement quoted by him in suppoft
of his case is Madhukar Tandon vs. Union of India & Ors,
1994(3 ) CAT 474, The case of Madhukar Tandbn vs. Union of
India is mainly in-consideration of the adverse entﬂieé

in the.CRs, This is also a case;uhere the ACRs for latest
tuo years were not available on a particular date and the

guestion was whether the Screening Committee can go back

oe 7/"'



to earlier tuwo years to make total number of years
of which ACRs have to be considered for promotion
and the Tribunal had answered the question in the’
affirmative, Houever, in the present case, there
is no queétion of going back on this ground as the
ACRs yere available and\therefcre the decision in
Madhukar Tandon's case is mot of much help to the

applicant.

10. The counsel for the applicant has also relied

on the judgement in V.ReNair vs. Union of India & Ors.
1989(2) CAT 311 uherein it was held that writing of

ACRs when working under many off icers for the stipulated

time, it was held that the reporting officer should

' obtain comments from the other officers while writing

ACR,

1Me Regarding éonduct of the DPC, the counsel for the
applicant brought to our notice thevcase of C.K.Gajanan
vs. Union of India & Ors. 1991 (15) ATC 586 in OA.NO.
889/88 decided on February 26, 1990, The counsel has
brought to our notice specifically that the DPC should
record the reasons and’éhould have indicated as to houw

it determined relative éssessment of merit in the case of
IPS officers because it could not be possible without the
reasoné to have any judicial review and there yould be no
in-built safequard to prevent arbitrariness., Since there
is no charge of any‘érbitrariness on the part of the
respondents or those who sat in the DPC meeting, the
comments in the judgeméné quoted above dd not come to

the help of the applicant,
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12, The only questidn which is required to be

decided in this case is whether the late uriting
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of the confidential report and becayge of({ .~

{jjgﬁﬁmjjinability of the reviewing authority to

glve his or her remarks is a sufficient cause for
not con51der1ng the ACRs for the decision making
at the time of DPC, Ug have given our anxious
considefation to this éspect. _Firstly, in the
absence of any rule, there is no way that the

respondents could have with=held these ACRs from

. the OPC, Ue are of the opinion

that it was for the DPC to decide whether a particular
ACR should be considefed or not on the basis of defect

which may be there in the ACR and they could have called

for the previous ACRs if they were not satisfied with

the present ACRs, It s0 happened in this case that the
ACRs yhich have been.uéitten'at.a later date have assessed
the applicant as 'Good'. Since there are no adverse
remarks in the ACRs, iﬁ would be difficult to come to the
conclusion that these could not be considered for the OPC,

simply because the ACR# have been uritten late and have

not be reviewed., Although it uas unfortunateii;and

Y
certainly requires corrective action on the part of . _
- o - g S
the respondents to set their machinery in order, this *

K
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alone "would not make these reports as lnvalad.
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134 We are, therefore, unable to grant the relief sought
by the applicant that the applicant's ACRs for the years
1983-84,1984=-£5,1985-86 and 1986-87 should be treated as

null and void, Consequently, we do not consider any merit

in the OA, and the same is dismissed with no order as to costs,
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MEMBER (A) - VICE CHAIRMAN
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