BEFCRE THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW BQOMBAY BENCH, NEW_BGVBAY.
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Smt. Saraswathi Ramachandran. - ... Applicant.
V/s.
Union of India & Others. | ... Respondents.

Coram: Hon'ble Member(A), Shri M.Y.Priolkar,
‘Hon'ble Member(J), Shri T.C.Reddy.

Appearances -

ey ST

Applicant by Ms.K.U.Nagarkatti.
Respondents by Mr.V.S.Masurkar.

- JUDGMENT :-
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{Per Shri T.C.Reddy, Member(J){ Dated: |G- 3 499]

This is an application filed under secticn 19 of
the Administrative Tribunals Act, 1985 by the applicant.
Though the applicant had asked for many reliefs in the
application, ﬁhe_applicant had restrictéd her relief, when
thé petition came up fof'hearing, with regard to the order
passed against her, transferring her from Pune to New Delhi.
2. The applicant was appointed as Junior Stenogrdpher
Gr.III on 27.12.1972 and posted to the Office of the
Controller of Defence Accounts ((fficgr;) (CDA(C) for brief)
who is the sécond respondent herein, From then onwards
she had keen working at Pune in that post until the year
1988, In the month of March 1979 and August, 1984 the
applicant was offered promoéion to Stenographer Gr.I and
pﬁsted'to Bombay ahd Nagpur respectively. The applicant
requested not to transfer her and she gave up her richt to
promotion on those two occgsioas. The authorities accepted

her request and retained her at Pune itself. Again on
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1.8;1986 the applicant was offered promotion to Senior
Stenographer'Gr.I and posted to Bangalore. Once again she
declined the said transfer on promotion and optedvto' _

continue at Pune itself as Junior Stenographer'Gr.III with

~ the consent of the authorities. In October, 1987 the

applicant was once again offered the post-of Senior

‘Stenographer Gr.I for posting at the office of the

Controller of Accounts (Factories), Kirkee at Ammunition

Factory, Kirkee w.e.f. 30.10,1987. The applicant once

again decLined‘to aCcept.ihe.prométidn and transfer to
Kirkee foi a period of one yégf representing to the

authorities thét'due to acute domestic problems she was
unable to accept the said franéfei and so requested to

retain her in the said post of Junior Stenographer Gr.III

at Pune'itseif. 'Further, two months before the expiry
of the one year period, és}pervthe applicant's applicationvr

© dt.20.9.1988 addressed to the'Con%roller General of Defence

Accounts, Cffice of the C.G.D.A., New Delhi/w‘no is first
respondenﬁ/she expressed her willingness accepting pranotion

for her transfer to Kirkee as proposed in October, 1987.

,The said application was forwarded by R~2 to R=1. However,

.the first respondent chose to transfer the applicant on

promotion to Senior Sfenographer Gr.I to New Delhl as per

the orders dt. 19.12.1988. Actually there is only one

- post ofvthe‘Sen19:;S§ehographer Gr.I in the Office of the

second respondent at Pune. The said post was filled up

by promoting another lady who is junior to the applicant

herein. It is the case of the applicant that she had then

in the year 1988 a baby who was one year old and the said
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baby was suffering from Epilepsy and that the applicant had
many other domestic problems which required her presence at
Pune itself and that her husband was alsc employed at Pgne ;
- and so the auﬁhorities.havé not exercised their discretion
fairly in transferring'hér in the said promotional post of
Sr. Stenographer Gr.I from Pune. to New Délhi, and that she
should have been promoted to the said post of Senior
Stehographér’Gr.I from the said post'of Jr.Stenographér and
retained'at'Pune itself “Af ter observ1ng the reguired
'formalltlei/she has flled the present application on
13.2. 1990 for the sald rellefs as already indicated above.
~In the Sald appllcatlon she has also prayed to restraln
the first respondent from giving any effect to the sald
transfer order during'thé pendency of -this Original
Application; :fhé application when came up for hearing on
8.4.1990 the Bench of this Tribunal on 8.4.1990 ordered
status quo till 31.5.1990.. Cn. 28,5.1990 this Tribunal
ordered that the status quo was to be maintained till
. F - SN . .
13.6,1990. .On 13.6.1990 after hearing -the advocate for the
applicant Ms.K.U.Nagarkatti and Mr.V.S.Masurkar for the
 respondents the Tribdnél passed thé following order:
"However, before we part, we observe that in case
the applicant makes a representation to the
" competent authority for a change of transfer from
- Pune to Bombay instead of Pune to Delhi against
the post of Stenographer Gr.I which is said to
exist at Bombay as on date, the competent
authority will consider -her request and pass
speaking order within two weeks of receipt of her
representatlon."A
S0 in view of the said direction given by the Bench of this

Tribunal the concerned authorities have passed orders

transferring the applicant from Delhi to Bombay and from

[
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then onwards till to-day the a@plicént is working in
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Bombay. The said diéz}etion by this Bench obviocusly
should have been given as per the repreéehtation made on
behalf of the applicant-beforé'this Tribuha; to give a
direction to the respondents to consider the transfer of
the applicant from Delhi to Bombay. While passing the
said order dt. 13.6.1990, the Bénch hagl-observed that the
binding nature of the guidelines given tc the Depértmenti
‘wherein the applicanf»is WOrking with.régard to transfers
to be made will be decided at the time of final hearing.
;3."", The respoﬁdents_bépose this applicetion on the'
ground that the said transfer of the4applicént is made
from Pune.in the interest of administration. In

B.Vardha Rao v. State of Kernataka 1986(4) 5.C.C. 13l
the Supreme Court has observed: |

"That a Government servant is liable to be
transferred to.a similar post in the same
cadre is a normal feature and incident of
Government service and no government servant can
claim to remain in a particular place or in a
particular post unless, of course, his appoint=~ -
ment“itself is t6 a specified, non-transferable
posth., . o .

-

~ The learned Judges observed:

T+ is no doubt true that if the power of tran=-
sfer is abused, the exercise of the power is
vitiated. But it is one thing to say that an -
order of transfer which is not made in public
interest but for collateral purposes and with
oblique motives is vitiated by abuse of powers,

“and an altogether different thing to say that
such an order per se made in the exigencies of
service varies any condition of service, express.
or implied, to the disadvantage of the concerned
government servant........ -

It was no doubt true that the Government has
power to transfer its employees employed.in a

-~ -
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" transferable post but this power has to be
exercised bona fide to meet the exigencies of .
the administration. If the power is exercised
mala fide, then obviously the order of transfer
is liable to be struck down.”
Therefore, when an order of {ransfer is attacked as??tmnal;
it must be cbnsidered’fromlthe basib postulate fhat no
Government servant is entitled -to be retained at a -
particular élace, that transfer is an incidént of service
and the‘GoVernment has the power and authority to iransfer
in the exigencies ofﬂadministratidn. However, any
uransfer must be ordered in public interest, As seen
from the reply fll@d by the resoondents it is clear that
~the said transfer of thevappllcant from Pune is in
public interest, So_éven_though her shifting from Pune for
administrative convenience might have caused some
inconveﬁienpe‘to her, the applicant has no alternative
eXbept to bear the said inconvenience. Trénéfer is an
1inciden£ of serVice and not a condition of service. The
employer himself is the best judge in the matter of
transfers.- It carnnot be denied that the government has
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the right to transfer a—pergen 10GCLUGING a transferable
post. No motives or mala fides are attrlbuted to the
respondents in;effecting the said transfer and so we see no
reason to interfere wiih tge sald order transferring |
her originally from Pune to Delhi and as per the diréctiog
of thisvTribunél from Delhi fo Bombay. The distance from
Bombay to Pune is not far of and it is a well known fact

that many of the employees dqily make their trios from

Pune to Bombay after éttending to their office work in

A , R
T -C:'P——f



\J’

Bombay, back toLEUne., So for the said réasons‘we are not
prepared 40 interfere with the’said order of Lransfer. |
There 1s one more factor whlch comes in her way from
grantlng the relief that the appllcant seeks for in thls
appl;catlon.‘ We have already made it clear that there is

only one.post of Senior Stenographer Gr.I in the office of

the 2nd respondent at Pune.o the said post another female

' seems'to.Have been promoted and posted. So if we are to

‘accede to the request of the applicant then naturally

the other female who is working as Stenographer Gr.I in
the office of the 2nd respondent has to be shifted. She may

also be having similar problems like that of the applicant

" or might be having more serious problems thaﬁ the'applicant.

The said GrQ;.Stenograbhér‘Who is also a female working

at Pune in the office of the second respondent is not a

-party before us. So without aCtually-hearing the said

Senior Stenographer Gr.I worclng in the office of the
secmu;respondent at Pune it may not be proper to interfere
wlthﬂthg said order of ‘transfer as ultimately the said
transfer may likely céu§e inconvenience to her. 'S0 bearing
this_éspect-also_in mind we refrain from interfering with
the said transfer order. ‘

5. The learned. counsel appearing for the applicant

took us through,the-oepartmental guidelines wherein it is

- laid down that where husband and wife both are working in

the departmeni'of the respondents, efforts are to be made
to post theﬁlto or retain them at the same station, for
periods and to the extent administrativelc)feasible. The

0.'7.

T



- 7 ;-.

said guldellne does not make mandatory on the part of the -

e

respondents to keep both spouses worklng 1n -the same
'-depariment at one place for ever., It is only\for certain
‘periods and to'theveXtent'eﬁ'adminisfratively feadible, that
the souples who . are both employees cah_be eccommodated. '
Asja matter of fact the ap@licant herein had worked from

" the year 1972 up fe the yar 1989 i.e. roughly for a period
of l7 years at Pupe, bo there should be no grumbling

on her part for her transfer to Bombay..

6. | . Another guldellne is also brought to our notlce
wherein 1t is laid down that transfer of individuals
serving “at popular stations will be regulated generally
on the basis of senlorlby of stay at those statlons,
‘barring compa551onate cases,_where the CDA con51ders the
retehtion of the individuals to be essential in the
r'inferest of work, On the basis of theﬂsaid guide. lines,
it is contended that the other Stenographer (lady) who
“at presehtvis working in the second respondent's office
as Stenographer Gr.I oughr to have been transferred ins-
: read ofvthe‘present‘arplicenr. But the case of the
respondenbs is 1n the interest of work and for adminis-
trative convenlence that they have taken the decision of
transferrlng the appllcant hereln in preference to the
"other lady worklng'es Stenographer Gr.I in the seqond

h respondent'g‘effice. The de0151on taken _by the

respondents 1n the said 01rcumstanres cannot be sald to

..’- ) | ...8_
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be as either motivated or ks actuated with mallice. It

may be pointed out that administrative instructions in the
nature of guidelines as to.the timing of transfers etc.
ate not enforcible provisionse 50 even though the said

guidelines are not stpicfl&'observed by the respondents

the same would not result in our interference in the said

transfer orders. The learned counsel for the applicant
cited the following decisions'in support of the applicant:

‘1. Cherian Jacob v. Government of India (1990)12
_ - ATC 382. .
~ . 2. Sivasankara Pillai, P. v, Union of India & .~
.+ Others{1989{ 10 ATC 132
- 3. D.R.Sengal v. Chief Postnaster-qeneral & Qrs.
(1991) 15 ATC 36.
to Bombay

I'to canv1ncexus that the sald -transfer of the appllcant[

is bad. We,have gone -through the said decisions. The
said decisions -are not applicable to the facts of this

case;‘*On the other-hand the Supfeme Court decision

referred to abogg_gnd the observatlons that are extracted-

— X,)\pzuu ~
(Supra) would govern the case on hand. So we see no merit

in this appllcatlon ano hence the same 1is llab1e to be

dismissed. -

. T ' - In the résult the ordexr of transfer{bf the

goplicant dt. 18.12,1988 from Pune to Delhi and the tran- .

~sfer of the applicant made from Delhi torBombay during -the-

péndency~of this application as pefr &irection of the
Tribunal are upheld and the application is dismissed. The

parties shall bear their own costs.

S ke et o
(T._,.REDDY) | (m Y. PRIOU%{ K '2))

MEMBER(J) - MEMBER (A).



