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BEFORE THtVCENTRAL ADMINISTRATIVE TRIBUNAL
BOMBAY BENCH

ORIGINAL APPLICATION NO.845/90
AND 846/90

IN D.A, B45/90

Shri S.R.Patwardhan, eeees Applicant
V/s
Ministry of Fipance

and another esee Respondents

IN 0.A. NO.846/90

'ﬂl’f - Shri S,R,Patwardhan, esee Applicant

V/s
T | | Ministry of Finance

and another o ‘ ¢ess Respondents,

CORAM - : HON'BLE USHA SAVARA, MEMBER (A)

Appearance

Shri S,R,Atre, Adv,
for the applicant,

: Shri V,S,Masurkar, Adv,
y ‘ for the respondents,.

JUDGEMENT i DATED: 25,6 44

(PER : USHA SAVARA, M/A)

Boththe cases were fixed for hearing on 3,5,1992,
A common order'is‘being passed as the issues are

inter=related,

0.A.N0.846/9b has been filed against the order.
of the respondents dated 8.5, 1990 read with order
dated 26,10,1990, by which an amount of Rs.22,494,60
has been orderec to be recovered as penal rent Froﬁ the

‘applicant's salary, 0.A.No.845/90 has been filed against



the ordsr dated 23.10,1990, whereby the applicant was
transferrec from India Government Mint Bombay to the Gold

Centre at Ahmedabad,

24 The facts of the case are thafkthe applicant
joined the Aséay Cepartment of the India Government
Nint, Bombay in thee year 1969 as an Assistant Assay
Superintendent, By an order dated 21.3,1989 he was
regularly promoted to the post of Assay Superintendent
(Group B Gazetted) and was transferred to Gold Centre,

»

Madras, On receipt of this orcer, the applicant pointed

out orally to the respondent No,2, the various difficultieﬁ}

which he would face in running two separate establishmantqj

It was also pointecd out that there was no accommodation
available at Madras ouk of the General Pool for the

of ficers of the Gold Centre at Madras, By an oréér
dated B8.4,1989 he was directecd to proceed to Madras
immecdiately oh temporary duty; it was also mentioned in
the order that he would return to the Headquarters on
completion of temporary duties, Subsequently, on
28,4,1°8% an order was passed transferring him on
promotion as Assay Superintendent to Madras, He was
relieved of his duties 1in Bombay on 2,5.1989, He
proceedec to Madras to Join his duties there,

On 3.6,1989 he received a letter from the Adminisfrative
Officer/Estate Officer, Bombay, informing him that

the allotment of the quarter in Bombay would be deemid

toc have been cancelled from 3,7.1989 on the expiry of 2

months from the date of his transfer, He was reguired
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to intimate uithin_seven‘days as to when “he would

vacate the quarter; He preferred a representation to the
General Nénager,i.a; responcent No,2, in which he men-
ticned that his son was studying in Xth Standarc and i
his slder daughter was in Second year B,A., and the ;
ycunéer daughter ués_in ist year Commerce, He I
requested, in vieu:pf the fact that the family was alreadyj

distuybed by his transfer to Madras, that ﬁe may be !

allowed to retain the quarter for the academic year |

with normal rent,. No reply was receivec for this

representati on, Wwt on 5.2.1990 the Dy,Lhief Assayer,
Fladras addressed é lefter to the respondent No,2

stating that the applicant had committed grdss irre-
gularities in the Golq Centre, Macdrés and therefore

he was being“surréndered”uith immediate effect on
5¢2.1950 to India Government Mint, Bombay for his

further posting elseuhére. He was required to vatate

the:Gold Centre, Madras, premises on the same day.

(Ann;x A-6)., He proceeded to Bombay and met the

Dy. General Manager on 12,2,1990, He was informed that

the Dy.Chief Assayer, Madras had no authority to surrender

him to Bombéy._ He was told to return to Madras
immediately and report, UWhen the applicant reported at
Macras on 16,2,1990, he was refusec entgry-to his cabin
on the ground thatno order had been received from the
General Ménager. On 19,2.1990 he was allowed to join,

but was prevented from sitting im_his cabin to,perform.

his normal duties (Annexure 11 add 12), He also made o
representation to the General Mznager on February

19th and February 23rd bringing to his notice the condi-
tions prevailing the Gold Centre, Madras, The General

Mahager, by hié letter dated 19/23.2.1990 informed him

e~ e .



that some charges had been levelled against him and’

askecd him to explain as to uhy disciplinary action

should not be taken against him under CCS (Concu-ct)

Rule 1960, On 26.2.1990 he submitted his explanation

to the chargés levelled against him (Rnnexure.ls). On

the same day, by a separate letter he reguested for ieave
as his son was appearing for the S55C Board examination

and his father, who was a Cancer patient, had to be taken
to the Doctor in the middle of March 1990, but leave .
was refused, 0On 7,3,1990 he received another letter
levelling additional charges against him and asking for {\

his explanation, O0On the same day, the Eanéral Manager,

Bombay passed an order transferring him from Madras to the

proposed {Jold Centre at Noids Mint with immediate effect,
He was relieved on 8,3.1990 and reporfed at Delhi on 16.3.
1990, after availing of joining time. However, the
General Manager, Delhi, pointed out that the General
Manager, Bombay did not have administrative control ocver
India Govt. Nint,ANDida, and the transfer orcer of

Gr.'B' officer like Shri Patuwardhan §rom Bohbay to Noida
could only be issued by the Min, of Finance, This fact
was broucht to the knowledge of the spécial officer € C
and C), Min., of Finance by the General Manager, Delhi,'
by letter dated 21,3,1950, He uas requested to issue

an appropriate order to reblaCe the transfer order issued
by the Genera Manacer, India Government Mintj Bombay

in order to avoid future complications,

3, In the meantime, the applicant, besides making
various representations to the Secretary, Ministry of

Finance, also applied for allotment of a quarter a3t Noida



on 12,4,1990, No reply was received from the authorities

on his representati ons, He was also not in receipt of

salary from lst March onwarcs, as his transfer from

Bombay to Delhi had not been regularised, His TA/DA pill
was also returned on 22,6.,1990 as it was not knouﬁ,
whether he was on députation or regular ?ppointmabt/
transfer, He made a further representation in June

1960 to the Secretary, Ministry of Finance for

transferring him to Bombay on corpassionate grounds
due to the serious condition of his father, who was

suffering from cancer,

4, On 8.9.1990, the applicant was informed by the

Administrative Officer/ Estate Manager, that his resguest
for retention of quarter till end of last academic year
(June 1289 to éay 1990) could not be accedec to as per
rules, He uas requestec to pay licence fee at double
the standard rent, and uater charges for 4 months i.e.

from 3,7.1989 to 2,11.1989, and at market rent from 3,11,

e
s

1989 onuards., On 26,10,1990 he was given a memo that
his reguest for considering his case for paying the i
licence fee at normal rate beyond the concegfssion period

of 2 months could not be acceced to, and arrears of

licence fees amounting to Rs;22,494/-(up to Dctober

1990) would be recovéreﬁ frcm him in addition to the nor-
mal penal nﬁé%of Rs,1822,76 pem. from his November 1990
salary., These two orders have been‘impugned by the.

applicant in 0.A.846/90.
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5. In response to the appllcant s representatzon,
he was transferred to India Govt, Mint. Bombay by order
dated 17,10.1990 with immediate effect. Hewgélleved on
19,10,19¢0 and asked to report to General Manager, India
Govt, Mint, Bombay, He assumed charge in Bbmbay on 22,10,
1990, and was directed to report for duty at Gold Centre;
Ahmedabad with immediate effect by an order dated 23,10,
1990, which is being assailed by the appll”aﬁt in 0,A,
845/90,

v

6o Shri Ranganathan, appearing alonguith Shri Atre,
' /

submitted that the order transferring the applicant from ¥~

Bombay to Ahmedabad is not only bad but malafide, in

view of the fact that respondent No,l1 Bad ordered

his transfer from Noida to Bombay taking into considera-
tion his plight, The applicant was transferrecd from
Bombay to Madras, Madras to Bombay, again from Bombay to -
Nadras, then from Madras to Noida, from Noida to Bombay.
and thercafter from Bombay to Ahmedabad in a short span o
of 1? years, Thls action of the responcents is not |
only malafice, it is also arbitrary and deserves to be

quashed, Shri Ranganathan relied upon the judgement

in ~he case of H,5,4jamani V State of MeP. and ors

(1989) ¢ AeT«C. 122 to support his plea that frequent
transfers, conteary to Govt, instructions, are bad,

It is also submittecd by Shri Ranganathan that the
responcents have been transferring the applicant so
frequently merely to haras: him, and that no aGmEnlstratlve
axigency can be made out for transferring the applicant to
Ahmedabad in October 1920, when the Gold Central Act was

on the verge of being repealed. The aprlicant's transfer

to Noida was irregular, as the General Manpager was not
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competent to transfer him to Delhi, His jurisdiction ext=

ended to Ahmedabad, Bombay and Madras only. The transfer
to Delhi was void and thé matber had to be referred to
the.Ninistry in order to avoid future complications,

The applicant's salary, his T4 and DA were not paid

to him in due time because thg order of his transfer

to Noida was mace by a person not competent to transfer
him outside the Bombay region, These hasty orders were

passed by the Generél Manager, not on grounds of public

interest, but because he wanted to harass the applicant. The

bias of the respondent No.2 wuas obvious from his actions,

which were arbitrary and bad. Reference was made to the

judgement in the case of Delhi Transport Corpi V/s D,T,C

Mazdoor congress AIR 1991 S.C, 101, which lays down the
parameﬁers within which discretion must be exercised by
the Executive authorities,  Shri Ranganathan also relied

upon the jucgement in the case of Alexander Kurian Vs
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Cochin and Another (1988) 6 ATC 421 for the proposition

that mere assertion by the Government that transfer is in
public interest does not validate the order unless there
are specific grounds to support it, Shri Ranganathan
also relied upon the judgement in the case of B.G,Mane

V_0Union of India dnd ahother (1987 4 ATC 44) to support

his contention that frequent tran§fers were made for hara-

ssing the applicant, and were proof of malafide,

7. It is, further, the case of the anplicant that due

to his frequent transfers from Bombay to Madras, Madras to
ant back,Macras to Noida and Noida to Bombay

Bombay/and finally from Bombay to Ahmedabad, he has been

unable te shift his family from Bombay. He had reguested



for permission to retain tre Government accommodation

in Bﬁmbay on normal rent for one year on 12.6.1989..

He was given a reply dnly on 8,9.1990, rejecting his
representation, In the meantime, only normal rent was
being deducted from his salary therefore he presumed that
his representation had been accepted. When he was
transferred to Delhi on 7.3,1990, he mace an applicétion
for allotment of quarter in April 1990 but he wvas
transFerred.From Celhi on 17.10.1990 and rejoined in

Bombay on 22,10.1¢90, On 23.10,1990 he was ordered to W

.

i

report at Ahmedabad. The post of Assay Supperintendent
at Ahmedabad had remained vacant for a long time. It
was only when the applicant uas transferred to Bombay
by respondent No.i on humanitarian groﬁnds that responcent
No.2 thought of public interest and transferrcd the
applicant to Ahmedabad, Another Assay Superintendent
was available at Bombay, but he was not distpurbed, and
the post at Ahemedabad was kept vacant., No sconer did

the applicant join.at Bombay then the respondent No,2 i\
transferrec him on the ground 8f administrative giigency.'
The sequence of events leads to the inevitable
conclusion that respondent No,2 was dete;mined to harass
the applicant, and having failed in his attempt to
keep him in Noida, promptly posted him at Ahmedabad.

The transfer order was malafide, punitive and arbitrary
and therefore should be quashed. Because of the frequent
transfers, the applicant was not allowed to settle doun
at Madras, Noida or Bombay and therefore the recovery

of penal rent for the quarters is arbitray and bad

in law, Though tﬁe of ficers of the Gavernment Mint
were dedared eligible for allotment to Gen:zral Pool

accommocation at Madras from 11.12,1889, but the applicant
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was transferred to Noida in February 1990, and thefefore,
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could not apply for the same, He did apply for govermpent

accommocation in April 1990 in Noida, but was not allotted

any accommodation ﬁill the date of his transfer to Bombay
in October 1990. In the meantime, he was served the
letter dated 8.9,1990 from the Administrative of ficer and
Estate Officer regérdiq; deduction bf penal rent from his
salary, His fepreséntation dated 26,10,1990 (Rnhex 47)

to the Secretary, Min. of Finance for waiver of penal rent

is still not decided, In the circumstances, it is prayed

that the impugned orders dated 8.9.1990 and 26,10,1990

(by which recovery has been ordered) be declared illegal .

and bad in law and the same be quashed,

8. Shri V.S.Nasu:kar, learned counsel for the
responcents vehemenfly.contested the application.lso far
as the transfer of the applicant-to Ahmedabad is
concerned, he stated that the applicant has been
transferred due to exigencies of service, as the post of
Assay Superintendent'uas.lying vacant for a long time,'
and there was an urgent nred fbr~the services of an

Assay Suprintendént at Ahmedabad. The grounds on which
he was trahsferred from Noida t o Bombay were not knoun
to respdncent No,2, anc he posted him at Ahmedabad

for administrative reasons only, The'applicant does not
have a vested right to rcmain at a particular place,

The action of ths reépondents is within the law and there
is no malafi&ﬂa It vas submitted by the learhed counsel
that on his transfer to Madras, the applibant was reliefed
on 2.5.;989. The applicant's claim that he was given
oral assurance by the 2nd respondent not to disturb

him from the CGovernment guarters is totally dented,
N N



On the other hand, as early as 3.6,1989, he was informed
thét the allotment ofvfhe quarter was deemed to have besen
cancelled from 3,7.1989, and he was advised to intimate
when he would vacate the quarter. No doubt the applicant
made a representatbn for retention of t he quarter for

the academic year, but the same was not acceded to as

he was owning a house at Andheri, The feply tﬁ his
representation was given on 8,%9.,1990, when he was
informed that hié reguest hac been rejected, and he e

was reque: ted to pay penal rent. However, it is

pointed out by Shri Masurkar that the applicant was well {Lﬁ

aware of the rules, as he hacd faced the same situation
in 1984-85, and paid penal rent for a long period,
Since ths applicant had his own house, he could have |
easily vacated the Govt., accommodaticn., The balance

of convenience was not in his favour,

9. It is further stated that the Dy.Chief

Assayer, Madras, found several serious omissicns

anc commissions in his functioning, so he 'surrendered®
Bim to General Managef, Bombay for further posting. The
charges were found to bé partially correct, on an
enquiry mace by the General Manager, so ‘it uas
consicered that his continﬁancé at Madras could tbe
allowed,' anc he was directed to go back to Madras.,
This period was trested as temporary duty, and no

loss had been causec tothe ‘applicant, Though there
was conflict betueen the'applicht and the Dy,Chief
Rssayer, it is denied that he Qas prevented from doing
his duty, However, both were watched and warned

appropriately, The allegations against the applicant
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were enquired into and were found to be partially
correct, Since the applicant's continuance in Madras
was a very serious risk to the precious metal dealings,
the respdndent No.Z transferred him to Noida Mint,

and also requested'the Ministry to repafriate respondent
No.,4 to his'parent department, This transfer was made
under the powers vested in Respondent No.2 as cadre
contrqlling authority for assay ofFicérs; a new centre
was to be Opened‘in Necida, as an experienced senior

of ficer, the applicant was posted there, This

transfer was in public interest. The charge?hara§hant
against respondent No,2 is false and baseless, TA and
DA have been sanctioned to the applicén£ in time,
However, it isafact that lapses attributed to India

Government Mint3 Noidépnd Bombay do occur sometimes

- when accounting circles change,

ie, So far as thé ahplicant‘s transfer to Ahmedabad

is concerned, Shri Masurkar submitted that there was

‘an urgent need for the services of an Assay Supdt,

8t Ahmedabad and therefore the applicant was posted there, '

The transfer was mace purely in oublic interest and was
within the law and éompetence of the respondents. It is
the duty of the aministration to finc out and place the
right man at the right place. The applicant cannot claim
a vested right to continue at a particular place., After
his transfer, it was obligatory upon him to vacate the
quarter which he Eadgfailed to do, and therefore the
licence fee has been charged according to the previlent

rules and the orders call for no interference, The

~applicant is not entitlec to any relief.
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11, I have heard the arguments of the learned counsel
for the opposite parties at great length, and have
perusecd the annexures filed by them as well as the

case law cited by them, The crux of the matter is
whether the transfer of the applicant is made on
administrativg grounds or whether there is an slement

of arbitratiness in it amounting to colourable exercise
of power, It is undisputed that the applicant has
undergone four transfers in the brief period between
May 1989 and Octobgr 1990, not counting the totally
irregular act of "surrendering" by the Dy.Chief Rssayer, e~
which resulted in the applicant's departure from Madras
and his return to Madras in February 1999. His
transfer to Madras was certainly in public interest,

It is the case of the responcents that he was shifted
from Madras to Noida because his 'further retention

at Madras Qas very serious risk to the precious metal
dealings 'Sohe charges had been levelled against him
and on enquiry, the General Manager came to the
conclusion that the same were true, If this is true N

then it was incumbent upon the respondents to conduct

s
™
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a further enquiry and punish him, No such proceedimgs in

were initiated, Since no enquiry has beeﬁ conducted,

I cannot accepf the statement in thelreply that he
uas.transferred-From Macras becausé his retention

there was hndésirable. thie uDhoiding the principle,
that it is for the concerned administrative authority

- to decice whether in the larger interest of eFFiciencyi'
a particular transfer is to be éffected or not and_ohce
such a cecision has been taken in a fair and bonafice
manner, it is not for this Tribunal to’examine the Zo--*_L
ligality of it, I am compelled to interfere in

this case because of the peculiar facts and

circumstances statec ahove and the decision taken i



by the respondent‘No.Z holding the applicant guilty
without any enquiry after notice to the applicat. The

Kerala High Court in Abdul Kadar \§ RDD 1967 KerZ Jt 334

held that "if the ddwinant motive of the employer in
the order of transfer was only to punish the employee,
the transfer is illegal and uoid."v The order
transferring him from Madras to Delhi is in effect

a penal action against the applicant,

12, Again, the General Manager, Bombay has
administrative Control over Bombay, Ahmedabad, and
Madras. In his haste to get rid of the applicant, he

exceeded his jurisdiction and transferred him to Delhi,

As pointed out by the General Manager, Delhi to Special

Officer (C and C) Ministry of Finance, the order of tran-

sfer of the applicant to Noida should have been issued

by the Min, of Finance, This order of transfer was void,

It has been held by the Hon'ble Supreme Court in the

case of Baradakani Mishra VUsH,C. of Orissa that if the

orcer of the initial authority is void, the order of
aprellate authority‘cannot make it valid, UWhai is void
cannot be conFirmed.. This order was bad, and could not
have been 'regularised! by the Min., of Finanace, sub-

sequently,

13. The applicant mace various representations to
the h§gher authorities that his father, aged 75 was
suffering frem cancer anc he should be transferred to-
Bombay,., His patience bore fruit and on 17th Oct, 1990
he was transferred to Bombay. He joined there on 22.1C.
1680 and on 23,10.1990 was directec to report at Gold

Centre, Ahmedabad, This transfer is on the grouncd of
Ion
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public interest, as there was need for Assay Superintendert
at Ahmedabad. The post hac been vacant for a long periodl,
of time, and it was necessary to man it, If the appliéant
had been the only Assay Supdt, in Bombay, one could have .
accepted this, and dismissed this petition, However,
theré was another Assay Superintencent at Bombay, |

He was not disterbed. The applicant, who had undergone
the rigdurs of three transfers gss was chosen for manning
the post at Ahmedabad. If this is not gross abuse o
of pouer, it certainly substantiates the applicant's o
allecation that someone is harbouring ill=will towards hiﬁ;ﬁ
and he is being harassec and victimized, The Bon'ble j
Supreme Court has observecd in the case of Delhi Transgort
corp,{Supra) that ! the absencé of arbitrary power is

the First‘essential of the rule of law upon whigh

our whole constitutional system is based, fn a system

governed by law, discretion, when conferred upon |

‘executive authorities must be confined within cdefined

limits, The rule of law from this point of vieuw
means that cecisions should be macde by the application {
of known principles and rules and, in general, such

decision should be predictable, amd the citizen

. should know where he is"., The order transferring the

applicant to Ahmedabad is certainly tainted with arbi-

trariness, and for that reason, deserves to be quashed,

14, The respondents have claimed that the transfer
is in the interest of 5ublic service, .They bave not
prbducéd any material £o support this claim, However,
in vieu of the fact that the Gold Control Act uas
repealed and, subsequently, the Ahmedabad office itself uag

closed douwn in 1982, I cannot accept the balc statement
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of the responcdents that the transfer was mace in

public interest. In view of this the 0.A.No,.845/90

succeeds,

I allow the application and guash the order

dated 23,10,1990 tfansferring t he applicant to

Ahmedabad,

1s, With regard to 0,A,No.846/1990 it is als6 .allowed

partially,

for 2 months, double the standard rent and wat®r charges

The applicant is liable to pay normal rent

for 4 months, and market rent from 3,11,1989 to

8.3.1690 i.e, the date he was relieved from Madras.

l6, The applications are disposed of with the above

directions,

There is no order as to costs,

[
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