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Commercial Complex (BDA)
Indiranagar
~Bangelore ~ 560 038

Dated : g NEC 1992

MISCELLANEQUS PETITION |
NO. 222/92 IN  RPPLICATION MO (&) 462 | /89
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W.P. NO (3)

R e R R Y i ke ol ammj

Bpplicent (&) ' Respondent (s)
Shri B.S. Hegde V/s The Sacretary, Dept of Legal Affairs, m/o
Lew & Justice, New Delhi & 3 Ors
To :
) 5. Or S.C. Jain ,

1. Shri B.S. Hegds Joint Secretary & Legasl Adviser
No. 302, ‘*Akshaya Apartments' Ministry of Lew & Justice ‘
13th Cross, 11th main . IV Floor, Shastri Bhavan:
Malleswaram o ‘ New Delhi - 110 001

Bangalore - 560 003 v
6. Shri G.N. Srinivasan

2, Or m.S. Nagaraja , ‘ Legal Adviser
Advocats Railway Board
No. 11, II Floor Rail Bhavan
*Sujatha Complex' . ' Nsw Delhi = 110 001
1st Cross, Gandhinagar s - '
Bangalore - 560 009 7. Shri m. vasudeve Rao
' Central Govt. Stng Counsel
3. The Secretary ' Hich Court Building
: Department of Legal Affairs ~ Bangalore = 560 001

Ministry of Law & Justice
IV fFloor, Shastri Bhavan
New Delhi -~ 110 001

4., The Secretary :
Department of Personnel, Public Grievances
and pensions
ministry of Home Affairs
North Block
New Delhi - 110 001

Subject : FORWARDING COPIES OF THE ORDER PRSSED 8Y THE BENCH

Please find enclosed herewith a copy of the ORDER /S%wk/
ERDEAANCOABERX passed by this Tribunal in the above said M.P.
KRPAKRRDGRRODSR 0N 30-11-82 .
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BEEURL‘ THE CENI‘RAL AD“I[NISTRATIVE TRIBUNAL
BANGN..ORE BENCH BANGAI.DRE

DATED THIS THE 30TH DAY OF NOVEMBER 1992
Present : o
Hon'ble Shri Syed Fazlulla Razvi ... Member (J)
Hon'ble Shri S. Gurusankaran ... Member (A)

M.P.NO.222/92 IN

’ . APPLICATION NO.462/89
B.S. Hegde, _

Aged 52 years,

S/o Sri S. Hegde,

Additional Iegal Adviser,

Branch Secretariat,

- Department of lLegal Affairs,

Ministry of Law & Justice,

Bangalore. ees Applicant

(Dr. M.S. Nagaraja ... Advocate)

Ve

Union of India represented
by the Secretary to
Government of India,
Departaent of Legal Affairs,
Ministry of Law & Justice,
IV Floor, Shastri Bhavan,
New Delhi.

The Secretary to Govt.
Departaeant of Personnel,
Public Grievances & Pension,
Ministry of Home Affairs,
North Block, .
New Delhi.

Dr. S.C. Jain,

Joint Secretary & Legal Adviser,
Ministry of Law & Justice,
Shastry Bhavan, IV Floor,

New Delhi.

G.N. Srinivasan,
Legal Adviser,
Railway Board,
‘Railway Bhavan,

(Shri M.vVasudeva Rao ... for R-1 and 2)

£ollowiag;

/‘)o\\\ .

New Delhi, ' | ~ «es Respondents

This M.P. having cone up for orders before this 'I‘rlbunal'
today, Hon'ble Shri Syed Fazlulla Razvi, M&nber (J), nade the
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ORDER

1. The Miscellaneoas Petition (MP for short) under consideration
is one filed by the applicant in O.A. No.462/89 (hereinafter
referred to as the petition) ‘pr-'aying "to x:'evise the order dated
13.12.1989 and to post the case for hearing v}ithout'any further
delay in the interest of justioe and equity". This MP has -been

bpposed by the official respondents and by way of the obgectlons

filed to the MP, they have pleaded that in view of the order
passed on 13.12.1989 by the Tribunal and till the judgment of
the Hon'ble Suprene Court is delivered in the case of Union of
India v. Dhamani and others, this MP may not be adnitted and

" may be disnissed.

2. | To appreciate the contentions urged in this MP, it is necess-

| ary to give in brief, the backgreumd ‘leading to the filing of

this MP. The petitioner has filed OA No.462/89 seeking the

following reliefs.

i. To call for all the records relating to the proceedings

of the depart«neﬁtal pronotion coannittee and the appointaent
comnittee of the cabinet leading to the prowotion of Sri
G.D. Banerjee, in 1987 and promotions of Respondents 3 and
4 in March 1989 and on perusal, to quash the pronotions
of Respondents 3 and 4 as arbitrary and illegal;

ii. to direct the respondents to consider and pramote the appli-
cant with effect from the date Mr. G.D. Banerjee was pramoted
in May 1988, besides giving hia seniority and the benefits
flowing therefron, .

iii. to. grant all coqsequential benefits including placing the -

applicant senior to Respondents 3 and 4;

iv. to award the oost of this application, and

v. to grant such other reliefs as desned fit in the c1rcumstan—
ces of the case in the mte.rest of justice and equity.

3. The application ‘Came to be adnitted, The respondents have

filed reply contesting the application and have clained pr1v11age

\\\
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for production of certain documents under Sections 123 and 124

of the Evidence Act on the grounds mentioned in the affidavits

filed by Dr. P.C. Rao, Secretary to the Government of India in
the Ministry of Law and Justice and by Shri Manish Bahl,.Secretary
to the Government of India in the Ministry of Personnel, Public
Grievance and Pensibns. In those affidavité, the deponents have
uniequivocally stated that they have no objection whatsoever
to the relevant record being produced for perusal by this Tribunal
for satisfying itself about the bona fide and genuineness of
the plea of the privilege. On the question of privilege claimed
by these official respondents, a Bench of this .Trib;inal presided-

by the then Hon'ble Chairman heard arguvents and passed the fol-
lowing order on 13.12.1989.

"Counsel Dr. M.S.Nagaraja for the applicant. “

Shri M. Vasudeva Rao for Respondents 1 and 2.
Respondents 3 and 4 absent.

We have considered the various decisions cited at the Bar.
We have been informed that there are several cases fixed
for hearing before the Hon'ble Supreme Court on 7.12.1989,
where the guestion is about privilege being clained regarding
docunents before the Appointiments Connittee of the Cabinet.
We find that in the case of S.P. GUPTA & ORS. VS. UOI (1982)
2 SCR Part II their Lordships laid down the following:

'The docaments falling within this class are granted
imnanity fraom disclosure not because of their contents
but because of the class to which they belong. This
class includes cabinet aminates, minutes of discussions
| between heads of departments, high level inter-depart-
¥ mental conmunications and despatches from ambassadors
abroad, papers brought into existence for the purpose
of preparing a subnission to cabinet and indeed any
docurents which relate to the framing of governmeat
policy at a high level"

A gquestion that arises is whether the minutes before the
meeting of the Appointments Comnittee of the Cabinet would
be classified within the term 'Cabinet Minutes'. We are
told that this very question is for consideration before
their lLordships of the Supreme Court. We think we should
not express an opinion at this stage on the question of
privilege claimed by the respondents. We should rather
await the decision of the Supreme Court. We, therefore,

%\m | ‘
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adjourn the hearing of this case to a date to be fixed afteg -
the decision of the Suprene Court is known., -

call on 1.3.1990"

Subseguently the case came to be adjourned awaiting the decision
of the ﬁon'blé ‘Supreme Court in the matter and whea the respon-
‘dents could not produce any order passed by the Apex Gourt in
the matter even after adjoumimé the case fron time to time for
well over a period of more than 2} years, the applicant has filed

the present MP.

4, Thére can be no doubt that the ox.'der. dated 13.12.1989 is
in the nature of an interlocutory order. It is not in the nature
of \;:f final order- disposing of OA No.462/89. What is contended
on behalf of the official responden;s is that in essence the
petitioner sesks the review of the Ordler dated‘ 13.12.1989 a.nd
such review is permissible only on the filing of a Review Appllca—

tion contemplated by Section 22(3) (f) of the Admimstratlve

Tribunals Act, 1985 and on the grounds permissible under Order

47 Rule 1 of the Code of Civil Procedure. Tt was contended that
since none of the grownds available under Order 47 Rule 1 CBC
are attrécted and no such grounds are also canvassed on behalf
of the petitioner, this Tribunal has no conpetence to review,
modify or set aside the order dated 13’.12.1989. Adnittedly the
‘order dated 13.12.1989 case to be passed not on the basis of
any stay order passed by the Hon'ble Suprewe Court v:"_staying the
proceedings in O.A. No.462/89. As is evident frq;\" a reading
of the said order after hearing the parties on the question of
privilege claimed by the official respondents and on beinia Vin.for—y
med t;l’:ét there were se;eiifmcases pending before the Hon'ble
Supreme Court involving the 'poier at issue and “those ‘cases had

been fixed for hearing before the Apex Court on 7 12.1989, this

%ln
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‘@ Tribunal felt that "we think we should not express an opinion

at this stage on the quéstion of priv_ilege claimed by the respon-
dents. We should rather await the decision of the Suprene Court"

(enphasis supplied) and accordingly came to adjourn the hearing

of the case to a date to be fixed after the decision of the Sup-
rere Court is known. In the said order there is no particular
reference to any particular case pénding before the Apex Court
and which was scheduled for hearing on.7.12.1989. 1In the reply
filed to MP under consideration we find the official respondents
mention that in the case of U&ION OF INDIA V, DHAMANI AND OTHERS,

- the Union of India has clained privilege under Article 74 of
the Constitution of ‘India and that case is pending before the

Hon'ble Supreme Court and the sane was listed for hearing in

the month of April 1992 and was heard for some time and the same

will be coming after suanner vacation for f£inal hearing. Even
on the day this MP was heard ie., on 13.11.1992)thé learned coun-
sel for the Union of India was not able to tell us as to when
Dhamani's case referred to in their reply to thé MP is 1likely
to cone up for hearing further and is likely to be disposed of.

It is manifest that at the time this Tribunal passed the order

ice that ».a similar guestion was under consideration by
'_ Court in some caées ,which were listed for Maring on
) 5/989 and were likely to be disposed of in the immediate
_*"’ Jf’%«ure, this Tribunal felt that it should réther await the deci-
sion of the- Apex Court in thoses cases and should not express
any opinion at that stage. Now as thinds stand, more than 2§
years have elapsed after the passing of .that order and still
the Union of India has not beén able to produce 15efore us any

decision by the Apex Court on the issue involved. Merely because

%\n
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the Hon'ble Suprene Court is seized of a particular issue and
such issue is under consideration by the Apex Court in a particu-
lar case and in the absence of any stay order staying the procee-
dings it would not be proper for this Tribunal to indefinitely
postpone the marihg of the case for years awaiting the decision
of the Apex court on that particular issue. Section 22(3) of
the A.Tb. Act 1985 enjoins that "a ‘Tribunal shall decide every
application made to it as expeditiously as pc?sé'ible. Apart from
this it was also mentioned at the Bar that there are at least
two more cases before this Tribunal, in which the applications
have been adnitted and the casés. are ready for hearing, wherein
also the sinilar question of privilege claimed by the official
respondents regarding production of certain docunents h&?e to
be decided. If the present applicétion 0o.A. No.462/89 is to
be indefinitely postponed, other applications involving similar
.privilege issues wbuld also get postponed i.miefi'_nir‘nte‘ly and the
same would not be in consonance with the requirements of expediti-

ous disposal of applications.,

5. In our opinion the conditions necessary for reviewing an
order contemplated in Order 47 Rule 1 CPC are not strictly attrac-
ted for recalling or modifying an interlocatory order passed
in a pending proceedings. As already pointed out ,the ozider .dated
13.12.1989 is not a final order and only interlqcutory in nature.
This Tribunal has wider and larger powers in recalling or modify-
ing an interlocutory order than its power while reviewing a final

order.

6. In the facts and circunstances of this case and having bega.rd
to the nature of the interlocutory order passed on 13.12.1989
and the period that has elapsed since the passing of that order,

B
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we think that the grievance of the petitioner is just and proper
and the order dated 13.12.1989 is required to be revised., ‘e

accordingly allow the ¥P and revise and modify the interlocutory
order dated 13.12.1989 and post thlS case for hearmg on the f

question of privilege clai.ned by the official respondents,
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CENTRAL ABMINISTRAT IVE TRIBUNAL
- B NGHL BENCH

‘Second Floor
Commercial Complex,
-Indirenagar,
Bangslore-560038,

Patedts SEP 1993

APPLICATION NO(S) . . 462 of 1989,

BPPLICANTS: B.S, Hegde v/s.

TO,

6.

s»UijCtié

ORDER/STAY/INTERIM ORDER,

RESPONDENTS: Secretary,i/o.Usu 2nd
Justice,Neu Delhi and Others,

Dr.M.S.Nagaraja,
Advacste,No.11,
Second Floor,
First Cross,
Sujatha Complex,
Gandhinagar,
8angealore~9,

Sri,M,Vasudevs Rag,
Central Govt.Stno.Counsel,
High Court Building,

.Bangglore=-1,

Secretery, .

Bepartment of Legal Affairs,
Ministry of Law & Justice,
IV Floor,Shastri Bhavan,

New Delhi—11DOD1.

Secratery, ‘
Oepartment of Porsonnel Public Grieveénces and Fenelons
North Block,New Delhi- 1lODD1V

Br.S5.C.32in,J2int Secretery & Leozl hcviser,
Ministry of Lau & Justice,Shestry Bhavan,
New Delhi-110031,

- 5ri.G.M,.Srinivasan, Leoal ¢ dupser,Railuay Boord

Reilway Bhzven, New Delhi.

Foruard1ng of COElBS of the Order passed by
the Eeni

tral | dmlnlstratlve Iribunal,Bangalore,
- Please find enclosed hereuith a copy of the
‘passed by this Tribunal in the

sbove seid application(s ) on 02né€ Septe?ber 1993'

LGW/M e R2,2 80
Cjae%iaxiﬁis

gm*

g/,-_ ~

REG isrnaa 8»?{7 L?B

UDICIﬂL BRANCHES,




CENTRAL ADMINISTRATIVE TRIBUNAL: BANGALORE
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 DATED THIS THE 2ND DAY OF SEPTEMBER,1993.

i . PRESENT:

! . . . .

1 Hon'ble Mr.Justice P.K.Shyamsundar, «« Vice-Chairman.
i : o And I
,2 ) Hon'ble‘Mt.'V.Ramakrishnan, L : " e+ Member(A)
i APPLICATION NUMBER 462 OF 1989

i : . : R ' 1
M; . BaSoHegde"

Aged 52 years, S/o S.Hegde,
Additional lLegal Adviser,

1 Branch Secretariat, T
i ‘ Department of Legal Affairs,
{ ' Ministry of Law & Justice,

i

|

|

‘Bangalore-560 080.

(By Dr.M.S.Nagaraja, Advocate)
v,

. Applicant.

ft 1. Union of India
, : represented by the Secretary
!

J! : to Government of India,

w . _ Department of Legal Affairs,
| _ Ministry of Law & Justice,
N : IV Floor, Shastri Bhavan,

i' NEW DELHI 110 001.

q ' 2. The Secretary to Government,

’1 A Department of Personnel,

| ) Public Grievances & Pensions,

, ‘ Ministry of Home Affairs,

L' North Block, New Delhi~110 001.

3. Dr.S.C.Jain,
Joint Secretary & legal Adviser,
Ministry of Law & Justice,
Shastry Bhavan, IV Floor,
- New Delhi-110 00l. -

4, G.N.Srinivasan, _
i 8 .legal Adviser,Railway Board, : g ;
Yoo Railway Bhavan, New Delhi. .« Respondents.

(By Sri M. Vasudeva Rao. Standing Counsel for R1 and R2)

.%q E . ’
Tgis appllcatzon hav1ng come up foz 'being spoken to',

}Vlce-Chalrman made the following.
ORDER

“ We disposed off this matter 'by recording a shprt order

. ; =

on 26-8-1993. Therein we held that the grievance now aired
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by the applicant -c;)ncgfning }OAepial of tye pogt of Jdinto.
Secretary, 1éw was io a large extent vapourisgd by . the circum-
stance that he had since crossed over to a different cadre having

become a Member of the Centrél Admimistrative,Ttibunal'in which

‘capacity he functlons as monitor of the Judicial orders affecting

service conditions of Government servants are concerned. But,

“then we find the applicant was claiming promotion as Joint Secre-

N

tary (Law) from 1987 and that, if conceded, would give him some
financial benefits. Maigly in thét view of the matter, we
thought it propef to recall our order dated 26-8-1993 and re-
hear the matter once more tq—day. We have done that. After
having heard Dr. M;S.Nagaraja; learned counsel for the applicant,
we find our concluéions would not be im any different than what
it was ‘on the previous occasion, the penultimaté_ order being
dismissal of the application. We now proceed to'stéte our reasons

as folloﬁs:-

The appllcant stood for and contested for the post of Joint
Secretary (Law) when he was the Additional law Sggggg;;f,Bombay.
He was in the run for the Joint Secretary's post on two occa-
sions, once in 1987 and on second time in 1988. On both the
occasions it is not denied he waé consideredvfor the top slot
and unfoftﬁnately for him on both the occasions his claim stood
negated in favour of somebody else. On the latest occasion
in the year 1988 when he again asked for improving his prospects
by staking his qlaim for the pbst of Joint Secfetary, he was
again considered along with three others. This time the candida-
tures of respondents 3 and 4 found favour ,with .the ACC. On

the recommendations of the ACC they were appointed leaving behind

" the applicant.
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_ A _2. Not unnaturaily the applicant'f'eeling"' strongiy aggrieved

“'A has come before us alleging that his promotion as Joint Secretary

.k | had been turned down not once but twice although on each occasion
" he was conSidered for promotion and notwithstanding such consi-
deration he did not get’ the Job, somebody did get it. At this
stage, 'Dr.’_Nagaraja joins and submits that his client being
a person-with an unblemished record hauing’to his credit a satis-‘ '
factory track record in the performance of his duties 1t was

somewhat incomprehen51ab1e that he should have been denied the

top spot not once but twice. Counsel maintains there is no

'application of mind by the ACC and its action is totally mecha-
nical, the result of the consideration not being objective in
that it had to be presumed that the claim of the applicant has'

been overlooked not for want of anything on his side but for

reasons undisclosed

3. Strong 'as his a_rgument is, we would 1like to invite
counsel's attention to the'4very well established principle in
service law, i.e, all that the Go'vernment servant -can llook for-
ward for, is/the consideration of- his.claim whenever there is
a chance for advancement in his career, ‘in that if there is
-a chance for promotion, his claim had to be considered and o_nce’
that is do-ne, the - fact that the result of such consideration
was not to the liking of  the contend‘er is a different matter,

We are quite sure and certain that our jurisdiction does not

Lnaening”
extend to Pim the cons:.deratmn that had weighed with the

/ ‘*\_ppomtment s commttee in not selectmg the applicant and in
el Ny | |

N~ ’V\'\'“selecting respondents 3 and 4. We notice, the applicant has
gl A\ x

ot\vmade any allegations of mala fides and therefore, it has

.
I Reo )

: be ‘presumed -that our con31deration to be- brought to bear
Xu\ g ey
EO

N e on‘bt e issue in the given circumstances is to treat the whole
. —~ 23 9 6. Yogtel (}7 w&&}? He 1M
%__,-._/c/ ontroversy tf‘ pé bona fide. But, if we were considering }t
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.on% ba81s we md have come to a d1fferent conclusmn.

But, that is not a matter on the basis of which ve can strike

down the appointments of respondents 3 and 4 'and in consequence

direct the a plicant's ap ointinent. We are sure this is a casge
P P

G
in which the ACC comprising as it d ﬁ of the Secretary of—the

D_gpartment, the Minister and the Prime Minister had taken steps

to deliberate and reflect before taking a dec1s:.on to appoint

respondents 3 and 4 in preference to the applicant. In that

view of the matter, we 8eéé no reason to interfere with the order

appointing respondents 3 and 4. Dr. Nagara ja also brought to

our attention the decis:.on of the Principal Bench of the Central
Administrative Tnbunal in J.N.KAUL v;ﬂ‘%‘JION OF INDIA AND ANOTHER

(1992 (20) AT 142] and we have Wthe same.
that the

We also notice
dismissal of this proceeding would not affect the appli-
cant in any manner and as such it would be unnecessary for him

to be still worried 'in the matter of promotlon in th

e W ;

e regular
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VICE-CHAIRMAN,
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D.NO. 672”8//%9 /SEC.,@A

SUPREME CO\RT OF INDIL
% NEW DEIHI.

}9

Eyen

From ¢ Datedi=- P
'T‘hc Registrar, //]/
Supremc Court of India, ’ \
New Delhi, '

T RospaToay

Corl (LE;?) M nr??’;\ ) 4"(19", Ve
rsqsr‘c’:: Bench,

_,’Z'.’L____°

PETITION FOR SPECL’L LELVE TO LPPELL (CIVIL/cryf YNO. gﬁ’ﬁ}

T busa)

(Petition under Article 136(1) of the Constl?utlon of India

£9.95
of the High-Couni—ef—Judieatune—at Cﬁ}f" <u g"f/o*@

from the judgment and order dated

i Appln. N, U@—l%ﬁ'
g.s- Hgﬁ&a |
.sePetit ioner((,e()/
Versus

\)N(DM G'P lf&ﬁ»’ﬁ zﬁ 0364 . +ses ReSPONdent(s)

\S.'LI’,

I am directed to inform you that the petition above

mentioned filed in the Supreme Court was dismissed

by the Court on \ 0"7

Yours fql’chfu

FOR &U/\{L\V\

EGISTRIR



