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CENTRAL ADMINISTRATIVE TRIBUNAL

BANGALORE BENCH

) ORIGINAL APPLICATIONS No.9S3/90 & 13/1992.

|- .
, THIS THE 28TH DAY OF DECEMBER, 1993

| ?7
\ : SHRI JUSTICE P.K. SHYAMSUNDAR .. VICE CHAIRMAN
MEMBER (A)

SHRI V. RAMAKRISHNAN XY

1. Shri. KeSe Aralikatti, I.F.S.,
S/o Sri S.F. Aralikatti,
Aged 3B years,
‘ Deputy Consarvator of Forests,
V Oharwad Division,

L Dharuad.

(Applicant in 0.A.No0.953/90)

I
| | |
!‘ 2. Shri M. Nagaraj Hempole, I.F.S.,
( S/o0 Late K.N. Murigeppa,
y . Aged 28 years,
N Deputy Conservator of Forests,
I ) Madikeri Oivision,
! Mgdikeri -~ 571 201. ;
f Applicants
I
(
|

(Applicant in 0.A.No,13/1992)
(By Advocate Shri K R.D. Karanth)

\Is.

- ‘ 1. Union of India

by Secretary,

Ministry of Environment,
Forests & Wildlifse,
Govermment of India,
Paryavaran Bhavan,

C.G.0, Complex, Lodhi Road,
New Delhi - 110 003,

Lw"-g, Union Public Service Commission,
\, Represented by its Chairman,
- )

Vidhana Soudha,

Bangalore - 560 001.

4, C.D. Dyavaiah, I.F.Se,

\g\ ‘ S/o Dyavaiah,
Aged 37 years,
Dsputy Conservator of forests,.

Mangalore Division,
Mangalore.

Respondents
¢ (Continued)
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5.

6.

C.S. Kumar, IoFoSo,

S/o Late B.G. Ratnem,

Aged 35 years,

Deputy Consarvator of Forssts,

Office of the Chisf Conservator |

of fForests,
Aranya Bhavan, 18th Cross,
Malleswaram, Bangalore~3.

KeNo Hurthy, IcFoSo,
Major ,

. Deputy Congervator of Forests,

7.

9.

10.

11.

12.

13.

14.

Plan Division,
Dharwad.

D.A. Venkatash, I.f.So,

Pa jor,

Deputy Conservator of forests,
Sirei,

Uttara Kannada District.

P. Anur Reddy, I.F.So,

Deputy Conservator of Forests,
Social Forestry,

21113 pariahﬂd, BellarYQ

S. Shivaprakash, IoFoSO.
Deputy Conservator of Forests,
Social Forsstry,

Zilla Parishad, Chikkamagalur.

Kishan Singh Sugala, I.F.S.,
Deputy Conservator of Foraests,
Working Plans Division,
Shimoga.

R.K, Gargi,
Deputy Conservator of Forests,
Chamarajanegar,

T.Vo HOthdas, I.F.So,

Daputy Consarvator of Forests,
Social Forestry Division,
Mangalore 575 003, D.K.

Shri Sanjai Mohan,

Deputy Conservator of Forests,
Social Forestry,

Bidar.

Shri P. Prem Kumar,

Deputy Conservator of Forests,
Office of the Principal Chief
Conservator of Farests,
Aranya Bhgvan, 18th Cross,
Bangalore-3.

E
;

ese . Respondents
(Continued)
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o2 ditection that the select list made 1n 1986 and published on

150 Shri. K.S 531 B.ba,

Technical Assistant to Principsl
Chief Conservator of Forests (Divn),
18th Cross, Malleswaram, Bangalore-3,

16. Shri R. Uday Kumar,
Deputy Conservator of Forests,
. Bhadrevathi Division,
Bhadravathi.

17. Gudipeti Vidya Sagsr,
Deputy Conservator of Forests,
Gadag Division, Gadag.

'18. Shri V. Rangaswany,

Deputy Consarvator of Foresta,
Soéial Forestry, _
Zilla Parishad, Tumkur.
19. Shri Punati Sridhar,
Oeputy Conservator of Forests (Eligibla),
Social Forestry Division,
Zi1la Parishad, Bijapur. : cee Respondenta
(By Advocates Shri M.S. Padmarajaish for R1 and R2,

Shri M.H. Motigi for R3 and Shri K.H. Jagadish
for R4 to 19).

ORDER

Shri V. Ramakrishnan, Member Saz,

We propose to disgose off both the applicatibné by
a common order as the issues that require determination in both

these cases are common,

2. Both the applicents, S/Shri K.S. Aralikatti in O.A.

. N0,953/90 end M, Négaraj Hampole in .A. ﬂo.13/92 have sought for

A3
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fixing their year of allotment as 1985 in the 1.F.S, should b

quashed and that they should. be sllotted the ye;r of allg!zen£
to which they.uould have been entitled if they had been appointed
in the year 1986, instead of 1989 when thgy were actually eppointed.
They have alsoc sought for a writ in the nature .of mandamus directing
the Union Govt. to exercise the power conferred unde;'Rule 3 of

the All Indie Services (Residuary matters) Rules, 1960, which
ampowers the Central Govt. to dispense with or relax the requirsment

of any rules or requlation in appropriete cases.

3. There hae been some delay in filing the application and
the applicants have prayed for condonation of delay. We condone

the deley and procesd to dispose off the case on merits.

4, ' T-he applicants were directly recrui{ad a8 Assistant
Conservators of Forests (ACF for short) in the Stete Forest Service
and after undergoing the requisite training for 2 years from 1977
to 1979 joined duty ss Assistant Conservators of Forests in

May, 1979. There was prolonged controversy with regard to the
seniority of direct .recruits to the S.F.S5. vis~g-vie promotees
from the cgdre of Range Forest Officers. In accordénce with the
guidelines incorﬁorating the principles leid douwn by the Supreme
Court in Badami Vs.»Stata of Karnataka, the State Govt. publiahed
a seniority list 1n.uhich promotees who were appointed as AJClF.
in excess of their gquota were brought down below the direct
recruits. Subseguently, on the basis of the judgmep@ of the High
Court of Karnatake in Kadali Vs. State of Karnataka, the seniority
list was agein revised in December, 1985, wherein the position of
direct recruits like the apélicents came to be altered to their

detriment. Some of the direct recruits challenged the dscision

) '005.
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of the Karnataka High Court in Kedali's case before the Supreme

Court. The Supreme Court did not issus any stay against judgment

‘of the High Court in Kadali's case, but, when it finally disposed

" off the matter, it directed that the rule in Badami's case wae

to be given full effect and that the appeal and writ petitions of

- the difsct recruits had to succeed. - Gonal Bheemappa Ve. State

of Karnataks & Gthers AIR 1987 SC 2359.

5. As the State Govt. had issued only a provisional aenidrity

-list in December, 1985, in S.F.S5. on the basis of the principles in

Kadali'es case, buthad not isﬁued a final seniority list, some of

the direct recruits to the State Forest Service filed a writ petition
before the High Court of Karnataka in 1986 to stop the State Govt.
from following the esaid provisional list Fdr thas purpose of making
appointments to the Indien Forest Service. These writ petitions of
the direct recruits were transferred to the Karnataka Adm;nistrative
Tribunal (KAT for short) when it was constituted. Before these writ
petitions could be disposed off by the Tribunal, the applicante
learnt that the select committee had prepared a select iist for
appointment to the I.F.S. based on the provisional seniority list

published on 12.12.1985. In order to forestall eppointment to the

1.F.5. on the basis of such select list, the applicants sought before

the K.A.T. for an Interim Order speying the publication and imple-

2 ‘
entation of the select list. It is relevant to mention here that

&
T

‘dai%ion was at S1.,No.12 and Shri Nageraj Hampole's position wae

éf}S&.No.13. The Tribunal, by its order dated 12.3.1987 issued an

Aé

¥ ‘Aterim Order directing the respondehts not to publish the select

1ist for appointment to the I.F.S. pending dispossl of several

applications before the.Tribunal. The Union Govt. made an inter-
RN “ny .

locutory application before %?e K.A.T. for vacatihg the étay of

i

.006..

\hat select 1ist which was published on 12.1.1587, Shri Aralikatti's
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the aforesaid order contending ampong others tﬁat the Tribuna. .\a,, )
had no jurisdiction tc pass such an order and further stating ’
that the select 1ist had slready been finalised and had been
forwarded to the State Govt. on 12,1.1987 and stood published

before the Tribunal made ite order on 12.3.1987. There was also

a statement in that spplicetion that if the impugned atay was

not vacated, ihe adninistration would be paralysed end if the
officials were to succesd in the main applicetion, they would get
all benefite retrospectively. This applicastion was heard on
5.8.1987 and the K.A.T. held that the interim order made on 12.3.87
had become infructuous, Some persons aspproached the Tribunal for
further direction to the State and Ceptrel Govts. against implement-
ing the said selsct list and after hearing the pafties, the Tribunal
on 12.8.87 made an order stating that while it did not propose to
give any direction to the cencerned authority, in its opinion, it
would be appropriate for the concerned parties to poatpone furtﬁar

action on the basis of the select list of ths I.F.S. for at-lsast

two waeks,

6. On the gquestion of seniority of direct recruits Qis-a-vie
promotees in the State Forest Service, the K.A.Te. gave a judgment

on 18.9.1987. It quashed the seniority list hitherto published by
the Stats Govt. for the cadre of A.C.F. and directed the S;ate

Govt. to preparé a fresh seniority list of A.C.F. in accordance with
the law laid down by the Supreme Court in the case of Gonal Bheemappa.
In compliancs with this direction, the Stata Govt. published 5

final seniority list of A.C.Fs of the State Forest Saervice on
22.7.1988 where there was a substantial improvement in thé seniority

position of the applicante. This was followed by a notification

veolee
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dated 27.9,1988,issused by the State Govt. confiruiﬂ§ the officials
in the substantive vacancies available with the 'department from
1987 in accordance with the revised seniority list. -Shri Rrﬁlikatti
was confirmed with effect from 18.5.1978 and Shri Nagaraj Hampole
with effect from 11.5.1979., As the applicanté wers .selected to

the State Forest Service and daputed for ttainiﬂgvin51977 and

were confirmed with effect from May, 19%8 and Hay,:1979, rospac=
tively, they claim that they uer§ e;igiblé té be considerad for

s

appointment to ths I.F.S., after 1.1.1985.

7 In the select 1ist prepaped in the last part of 1986,

and which was published on 12.1.1987, there ware a number of

_ promotes officers uhO‘became junior to the applicants, by virtue

of the revised gradation list in S.f.S. There were also a few
whose senior‘ty had coﬁa down to a level where they could not
have come within the zone,of‘consideration. The select list
published on 12.1.1987 was not quashed by any Court er Tribunal
of withdrewn by the Govt. of India, but kesping in view the
sustained challenge to inter-sa seniority on the basis of which

the select list was prepared, the Union Govt. considered it

inappropriate to procesd with the promotions on the basis of the

said list. The Staete Govt. was advised accordingly in August, 1987,

After the publication of the final salect list of State Forest

Service officers in July,.1988, and notification‘;6'confirming

officers in S.F.S. in September, 1988, the process of promotion
Hfrcs. ’

of State Forest Sorvicq(to Indian Forest Service was taken up

A mesting of the selection committee was convenad in

¥salore on 2,3,1989, to draw up a selsct list. The select list

¢
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the applicanta, among others were appointed by promotion to. .“‘
1.F.S. by en order dated 27.11,1989 (Annexure-A14) with affect
from the same date. The Govt. of India by ite order dated
9.1.1991 determined the year of allotment of both the spplicants
as 19685 in terms of the proviaiﬁns of Rule 3 and Rule 4 of the

Indian Forest Service (Regulation of Seniority) Rules, 1968.

8. It may be mentioned that Shri Nagaraj Hampole fiked
an‘application in 0.A. No.150/89(F) before tha Central Adminis-
tfative Tribunal, Bangalore, for a &irectioﬁ that his casa also
should be considered by a special selection committee of the upsC
which wae scheduled to meet on 2,3,1989 to implement the order of
the Tribunal in Application No.38%/87. The Tribunal dismissed
this application on the ground tha£ the spscial selection committee
was convened to implement the orders of the Tribunal in respect of
Shri Kulkaﬁzf ﬁhisérn:;;Auas not sponsored by the Stete Govt. for
consideration for promotion to I.F.5. on the ground that he was not
eligible whereas he was in fact eligible to be considered if ha.fell
within the zone of consideration and that Shri Hampole not having
secured such an order could not at a laster stage gst a diraction
that tﬁa speciel sslaction committee should consider his case also
along with the cases of those who had secured orders in their favour.
Apart fro& the mesting of the speciel selection committes in March,
1989, there was also a meeting of the salection'eommittee.uhich went
into the question of.recommending candidates for filling up the
vacancies in the promotion quota of the I.F.S?-in the normal course
and Shri Hampole along with Shri Aralikatti ;nd some others was
1dcludéd in such select list and appointed to I.F.S. by notification
dated 27.,11.1989.
9. The applicants submitted a number of}reprasentétiona to

[ &
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behalf of the private respondents.

the State Govt. and the Central Govt. agglnit what they regarded .as
iheir belsted promotion to the I.F.S. and bonséquent depression in
their eeniority in that service. They wanted that the select list
uhiﬁﬁ had been made on 1.1.1986 should have been reviewed consequent
to»the order dated 18.9.87 of the K.A.T. uhich.dirﬁctad the Stete
Govt. to prepare a fresh seniority list of A;C.Fs in accordance
with the law laid down by the Supreme Court in the case of Gonal
Bheemappa. Thay had also contended that the directly recruited
junior scale officers of the 1985 batch have been promcted on
13.9.89 in excess of the guota earmarked for direct recruité. But,
ae they did not get any satisfactory reply to their representations,
they have aepproached this Tribunal fof @ diraection that the U.P.S.C.
should review the seiect 1ist published on 12.1.87 and that the
Govt. of india should appoint them to the I.F.S. from an eerlier

date after reviewing the eaid se;ect list.

10. ~ We have heard Shri Karanth for the applicants and Shri
Motigi and Shri M.S. Pedmarajaish for the official respondents.

We have also taken into account the written nryumenta submitted én

1. The mein grounds urged by the applicants for the relief \

sought for herein are the follouibgz-'

a) The failure of the reshoddents to modify end revisw
the Select List published on 12,1.87 is viclative of
the Articles 14 and 16 of the Constitution,

b) The preparstion of the fresh gradation list in the

" State Forest Service in accordance with the law laid
down in Gonal Bheemappa'e case rendered nine State

" Forest Service Officers who were included in the
Select List published on 12.1.87 ineligible for such
inclusion. The applicants contend that the remaining
4 nemes in the Select List which included both of-them
require to be re—arranged on the basis of the final
gradation list of 22.7.88 in the Stete Forest Service,

s Q 0001.000
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As according to them, there were five cleer vacang!!s
svailable for the promotees for the year 1986, they
were entitled to be appointed against those vacancies.
They have also referred to the case of Shri M.R. Karki,

who was appointed to the I.F.5. by an order dated 28,11.88
with effect from 1,12,1985 in accordance with the direction
issusd by the Central Administretive Tribunal on 28,9.1967
(TOAO n00539/87)o

~c) They also assert that their case is on par with that of
"State Civil Service officere, who aepproached this Tribunal
in application Nos.252, 437 and 448 of 19687 and who secured
an order that the select listof promotion to 1.A.S. which
was prepsred in 1986 should be quashed and the suthorities
should prepare fresh select list and to make appointment
to I.A.S. on the basis of such fresh select- l1ist.

. d) They contend that under the relevant rules and regulations,

\  the eligible State forest Service officers have s right to
be considersd and if found fit to be promoted to the 1.f.S.
against the quota meant for promotess. The fallure of the
respondents to effect such promotions for long periods has
resulted in clear infraction of the richts of the applicents.
They have also challenged the appointment of some direct
recruit I.F.S. officers to the senior scale as being in
excess of the direct recruitment quota.

a) The applicante argue that it is obligatory on the part of
the Govt. of India and UPSC to grant retrospective benefit

when their applicetions were sllowed by the K.A.T. on
18.9.1987. They state that the Union Govt. had given an
assurance that if the applicants were successful before
KeR.To, theywould get all the benafits retrospectively and
that ths respondents are now estopped from going back on
such gssurance.

12, Shri Karanth, the learned counsel for the applicents in

the course of his arguments hes also relied on the judgment of the

Supreme Court in Syed Khalid Rizvi & Others Vs. Union of India & Others -
1993(1)SLR 89 which sccording to him held that the preparation of

select list every year is mandatory.’

13, Promotion of members of the State Forest Service €o the
1.F.S. is governed by thé provisions of the I.F.S.(Recruitment) Ruies
and I.F.5.(Appointment by Promotion) Regulations, The assignment of
year of allotment of promotee officers is detergdned in terms of the
1.F.S. (Requlation of Senioréty) Rules. Rule 3 and 4 of these Rulee |
are relevant for the purpose. Rule 4 of the I.F.S. (Recruitment)

e -
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Rules provides for promotion of substantive members of the S.F.S.
Rule 8 empowers the Central Govt. to recruit to the I.F.S. persons
by promotion from the substantive members of the S.F.S. who have

put in the requisite period of service on the recommendations of the

State Govt. and in consultation with the UPSC and in accordance with

1.F.5. (Appointment by Promotion) Regulatione. Rule 9 of the Racruit-

ment Rules provides that the number of promotees shall not at any

ox gt

tima)SSs'X of the number of senior duty posts borne on the State cadre.

1.F.S. (Appointment by Promotion) Regulations envisages constitution
of selsct committea, preparation of a list of suitable officers to
be considered for promotion, consultation with the UPSC and appoint-
ment to the I.F.S. from the select list approved by thas UPSC,
Regulation S providoq that such selsction committee shall ordinarily
mest at intervals not exceeding one ysar. Regulation 9 states that
the appointment of maembers of S5.F.S. to the I1.F.S. shall be mads by
the Central Govt. on the recommendation of the Stats Govt. in the
order in which the names of the members of the S.fF.5. appear in the

select list for the time being in force. ¢

14, On the basis of the pleadings and the contentions befors us,

ths points that arise for our detarmination are as followst-

(R) Does the fact that the seniority of the applicants
undsrwent an improvement in the S.F.S. consequent to
the judgment datad 18.9.1987 of the K.A.T. leading

to the preparation of a fresh seniority list, auto-
maticslly entitle the applicants to be assigned an
earlier year of allotment to €he I.F.S. and is it
incumbent upon the official respondants on their own
to modify the select list published on 12.1.,19877
This is in ths contest that some of the officers whose
names figured above the applicants in the select list
published on 12.1.1987 for promotion to I.F.S. (but
which was not operated upon) became juniors to the
applicantge~

Is it mandatory for the select committee to meet
svary year to prepare a select list for promotion
from S.F.S. to th¢ I.F.S. and if it fails to do so,
what is the effect of such failure? '

¢ eel2es
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(C) Are the cases of the applicants on par with those
of soms of the direct recruit State Civil Service
Officers, viz., Shri Halappanavar and Others?

(D) Are the casaes of the applicants on par with that
of Shri M.R. Karki, a direct recruit State Forest
Service Officer promoted to the I.F.5.7

(E) Doss the failure to Fill up in full the promotion

quota to the I.F.S. make appointment of direct
recruits to the senior gcale illegal?

15. These points may be answsred as follows?®

Point No.'A' $= We may refer to our judgment in 0.A. No.520/91

and 329/93 - Shri Halappanavar Vs. Union of India & Others and

Shri ‘ﬁg::; David Vs. Union of India & Others, where we have held
that revision of the seniority list in the State Service congequent
to Court directions doee'not automatically confer on the applicants
the benafit of getting an earlier year of allotment in the All India
Service disregarding- the relavant statutory rules and ragulations.
The same principle would apply in the present‘cas- also. As Quch,
the fact that tha}applicants became senior to some other officers

of the S.F.S. who got promoted to the I.F.S. on the basie of an
earlier seniority list does not automatically entitle the abplicants
to be rankad senior to them in tﬁe 1.F.S5. It is also rali;ant to
state here that even though the Suprame Court in Gonal Bheemappa's
case modified the judgment of the High Court, it did not issue afny
'etay.againat th‘ operation of the High Court judgment pending final
disposale. In the present case, unliks in the case of certain direct
récruit State Civil Service Officers, there was no direction by any -
competent Court or Tribunal to quaaﬁ the select iiat published as on
12.1.1987. We cannot at this late stage issue similar direction as
given by the C.A.T. by its order dated 20.1,1988 in the case of

Shri Halappanavar & Others - ATR 1988(1)CAT 298. It ie not possible

...’3..
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to eccept the contention that the select 1list published on 12.1.1987
should have been operated in part by kesping out those officers who
became Junlor to the applicants in the final gradation liat\in S.F.S.
published on 22,7.,1988, It cennot be argued fhat part of the sslect
list is in order and the rest of it is illegal. The official
respondsnts did not think it appropria;e to proceed with promotions
on the basis of the sslect list pﬁbiished on 12,1.1987, As such, we
cannot accept the contention of the applicants that the select list
published on 12.1,1587 should have been reviewsd by the UPSC, etc.

on their own and that subsequent revision in ths seniority in the

S.F.Ss should automatically be reflected in the 1.F.S. also.

Point No.'B' 3~ As regards the question whether it is mandatory for
the gelect committee to mest ever} year, regulation 5 of ths Promo-
tion Regulaticn stipulates that the select committee shall ordinarily
mest at intervals not exceeding one ysar for filling up by promotiocn
the number of promotion vacancies anticipated in the course of the
period of 12 months commencing from the d:ite of propa:stion of the
seslect list. .ShriﬂKaraﬂfh, the learned counsel for the applicants
drew our attention to the judgment of the Supreme Court in Syed Khalid
Rizvi and Others Vs. Union of India & Others 1993(1)SLR 89, whers

he says, the Apex Court had laid down that preperstion of the select

list every year is mandatory. In that case, the promotee officers

had occupied cadre posts in 1.P.5. for long and the comcernsd aut ho-

rities did not také action to prepare select list for e nurber of

years, viz., 1971, 1975, 1976, 1979 and 1980. The Supreme Court

nQing,appaals directed the State Govt,., tc prepare the sélect list

hotional basis for each of these years toc consider eligibility of

W
Ifers as per rule. It is relevant to reproduce pares 34 and
D A% : :
&
/

» judgment in Rizvi's case,

9..1490
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®34, It ie next contended that by non-preparation of . ..gr'

the select list, ths promotees had lost their

chances of promotion to get into super time scale

of pay and so on., Preparation of the annual

seniority 1ist is, therefore, mandatory and that

by its non-preparation the rules have been collapsed.
The argument ex-facie is alluring but lost validity ~
cloes scrutiny. The contention bears two facetss
firetly prapasration of the seniority list and secondly

. the consequences flowing from the omission to prsepare

the seniority list. It is already held that the
comnittee shall praepare the seniority list every

year and be reviewed and revised from time to time
taking into account the expected or anticipasted
vacancies during the year plus 20 percent or two
vacancies whichever is more, It is already held that
the wide distinction exists between appointment by
direct recruitment and one under Regulation 9 of
Promotion Regulation and Rule 9 of Recruitment Rules

on the othser hand and under Regulation 8 thereof read
with rule 9 of cadre rules on the other hand. Their
consequences are also distinct and operste indifferent
areas., Prior approval of ths Union Public Service
Commission and prior concerrence of the Central Govt.
are mandatory for continuance of temporarly appointment
under Regulztion 8 beyond six months and three months
respectively together with prompt report sent by the
State Govt. supported by reasons therefor, In their
absence it is not a valid appointment in the eye of
lgw. Unless an officer is brought on the select 1list
and appointed to a senior cadre post and continuously
officiated thereon he does not acquire right to assign-
ment of the year of allotment, Eligibility age for
consideraetion was only upto 52 years and presently

54 years. If the list was not prepared though for

the succeeding yeaer the age barred of ficers may be
considered but was made to compete with junior officers
who may eliminate the senior officer from the zohe of
consideretion., Suppose in 1980 the senior officer was
not qualified though the list was made, but in 1981

he could improve and become eligible., Non-preparation
of the select list for 1980 disables the officer to
improve the chances, In Sehgal's case, this Court

held that chances of promotion and the aspiration to
reach higher echolons of service would enthuse a member
of the service to dedicate assiduously to the service
with deligence, exhibiting expertise, straight forward-
ness with missionary zeal, self-confidence, honesty

and integrity. The absence of chances of promotion would
generste frustration and en officer would tend to
become corrupt, slowen and a mediocre, Equal opportu-
nity is a fertile resource to apgument efficiency of
the service, Equal chances of promotion to the direct
recruite and the promotses would produce harmony with
accountebility to proper implementation of government
policies. Unless,the select list is made annually and
reviewed and revised from time to time, the promoctes

of ficerswould stand to lose their chance of considera-
tion for promotion which would be a lagitimate
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| expactation. This Court in Mghan Lal Capoor’s case
held that the committes shall prepare every year the
select liet and the list must be submitted to the
U.P.S.Cs by the State Govt. for epproval md thereafter
appointment shall be made in accordance with the rules.
Wa have, therefore, no hesitation to hold that preparagtion

of the select list every year is mandatory, It would
subserve the object of the Act and the rules and afiford .
and egual opportunity to the promotse officers to reach
highsr echolons of the service, The dereliction of the
statutory duty must sgtisfactorily be gccounted for by

he State Govt, concerned and this go akes serious
nots of wanton infraction, "
35, The guestion then is whather the failure ta _grepals
the sslect list coul ive ris n _inferan
have bean collapssd and the State Govts's local arrgngement
shall be given itimacy as reqular ecintments? A

iving our anxious considsration of the en sultan W

find it hard to accept the contention, The repgsons are -
manifold. The appointment by promotion to the Indian Police
Service and as a fact to any All India Service and determina~
§ion of inter se seniority bear vital effect to the higher
echolons of super time scale of pay and the abovs, The Stgte
Govt, and the Central Govt, should strictly comply with the
provisions in making recruitment by promotion from the Stats
Service to the All India Services, I1f laxity has been given
legitimacy and deemed relaxation is extended it would not only
upsaet smooth working of the rules but also undo the prescribed
ratio between promotees officers and direct recruits. 1t would
also produce adverse effect at the All India level. Mor eover,
the concept of All India Services introduced to effectuats

' the national integration by drewing persons from different
regions by direct recruitment intc concerned states cadres

: would be defeated by manipulation., National integretion

; would be disturbad and frustrated. Samooth implementation

of the rules would be deflectsed and distortions in service
‘would gain legitimacy and acceptability. @hile the Central
Govt. remain statutory appointing authority the State Govt.
gets intoc saddle and would become de facto appointing suthority
The junior-most and unqualified or unfit would be pushed from

back door and pumped up into highsr echolons, eroding efficiency

and honesty. Ws, therefore, hold that for failure to prepare
select list esvery year, rule 3(3)(b) of the Saniority Rylas,
Rulas S and 9 of Recruitment Rules and Regulastion 9 of Promo-
tion Regklations have not been broken down and the sppointment
by local arrangement by the State Govt. under Regulation 8 of
the Promotion Regulation and Ruls 9 of Cadre Rules are not '
valid and legal. The promotee officers are not entitled to
ount their whole officiating period tbwards their seniorfty.

emphasis supplied). L .
nt case, the select committes had not baen meoting regularly.

' ating was held in Dscember, 1986, and the select list was

- el 3‘\
W\ ) R
&*gﬁ pgggﬁgﬁ;;,on 12.1.1987. This selsct 1list, however, was not operated

Ly aem e

dpon by the Union Govt, for the reason that the seniority list on the
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the strength of which the select list was prepared having been

struck down, it wodld not be appropriate for the Govt. to act
on the same., The next select committee mesting was held only

in March, 1989. The failure to mest at regular intervale as

| envisaged in the rules was on account of tha raging controversy
with regard to the seniority of officers in the State Forest . ?

Service. This question was fihally settled on ths baeis of the

direction of thes Supreme Court in Goral Bhsamappa'’s case as also

the directions of the K.A.T. to the State Govt. to follcw the
law laid down in that case while preparing the final gradation list. f

The final seniority 1list of A.C.Fs could be published by the State z

Govt. only on 22.7,1988 which was followed by a notification dated

27.9.1988 confirming the officialekin‘the S.FeSa The select committee

met on 2nd March, 1989, to draw out the selact list which was

finally approved by the UPSC on 17.7.1989. This was communiceted

to the State Gowt. in Rugust, 1989 which submitted its recommnede-

tions by its ketter dated 28.9.1989 end the applicants smong others

were appointed by promotion to the 1.F.S, with effect from 27.9.1989, i

"These were extraordinary circumstances and it éannot therefore be

contended that there was any dereliction of thes statutery duty by % o

i the concerned authoritioeias there is a satisfactory explanation

? for the feilure to prepare the select list every yesr.

Point No,'C' 3~ The applicsnts contend that the position in law
in regard to the select list made 88 on 1,1.1986 conssquent to the

order of the K.A.T. is on par with the select list which had been

made for the 1.R.S. in December, 1986 and quashed by the C.A.T, in
application No.252, 437 and 448 of 1987, In the cases referrodyto,
Shri Halappanaver, a State Civil Service Officer and some others

approeched the C.A.T. challenging the proceedings of the sglection

R T P PRI
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committes wnich net.on 4.12,1586 and also the proceedings of the
UPSC and the Union Govt. Affer teking into account ths orders of
the Supreme Court in Gonal Bhsemappa's caese, the C.A.T. by its
direction dated 20.1.1988 annuled the select list prepared by the
select.committee in.its'meeting held on 4.12,1986 and appéﬁ?ed by
the UPSC as alsg the notif#cation of the Govt, of India appointing
certain pereons to the I.A.S. It directsd the authorities to make
selection on the basis of the seniority list in the State Bervice
to be drawn up afresh, It isaued a specific dirsction to the Govt.
of Indie and the State Govt. to make appointments to I.A.S. from
such.fresh select list for the vacancies that existed from time to
time from f.1.1987 and.onuards.. These dirébtiona of the Tfibunal
were complied with and the Centrel Govt. by its order dated 11.5.1990
appointed Shri Halappanaver to the I.A.S. retrospectively with effect
from 1.,6.1987. 1In thg present cese, the applicénts had'approaqhed
the High Court and their case was transferred to the K.AR.T. Thagp
had moved the K.A.T. for an interim ordér,for stafing the publica-
tion and implementation of the selact list published on 12.1.1967.
As brought out sarlier , even tﬁough the K.A.T. gave such an ;nterim
order, the same ués vacated later. The applicénts had nét moved
the C#ntfal ‘dministrafive.Tribunal on similar lines as Shri
Halappanavar nor did they get a specific difection from ﬁhe compe~-
tent forum that the esrlier select list should be quaahea and that

a frash select'list should be prepared on the basis of the revised

3\
: q;:§§§-$ As they did not do so, they cennot now claim that they

ot

,ﬁuirad e legél right that ' their cases should be reguleted
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Point No,'D' 3= The epplicants have sought to rely on the caso‘f .
Shri M.R. Karki in support of their claim. Shri Kerki wes a direct )
recruit Assistant Cogservator of Forests in the State Forest Service
and was appointed as such in March, 1975. He was sligible to b®
considered for promotion to the 1.F.S. from 1982, Uhan the select
committee met on 9,12.1963, the committee was informed that the

maximum number of State Forest Service pfficers who could be included
was three. It turged out to be a mistake and the Statse Govt.

subsequently informed the UPSC and the Govt, of India to rectify the

" mistake which the lattsr did not do on the ground that they have no

'power of review under the law. Shri Karki approached the C.AeT which
held that the UPSC and the Govt. of India should correct an obviou®
mistakse or error and there was no need for an express conferment of
power on them by law for Mg such correction, Shri Karki got

a direction that the UPSC should first correctly ascertain the

number of vacancies as in December, 1983 and then take necessary
staps for inclusion of suitable and eligible officers and further

he should bs sxtended all consaquential benefits inclusive of all
monetary benefits to which he was entitled to if he was selscted
and appointad from any earlier date under the regulations. His
casa was accordingly considered and he was promoted to the I.F.d.
with effect from 1,12.,1985 by a notification of -the Govt. of India

doted 17.11.1988, Clearly, therefore, the facts and clrcumstances

of the case of Shri Karki are very differant from those of the

present applicants.

Point No,'E’ 3- It is a fact that tha promotion quota to the 1.F.Se

in respect of Karnataka cadre was not completely filled up. This
does not mean that appointment of direct recruits to senior posts

was excassive or illegal., The strength and composition of the

...19..
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'1.F.S. cadre in each state includes senior duty posts under the

State Govt., Centrel deputatiﬁn reserve and variOUa.otﬁér feéhr§es
like, leave resarve, training reserve, etc. The statutory rules
hagve only fixéd a ceillﬁg in respect of pycruitmant by promotion
and therefore thare is nd quots as such for the direct recruits.
There: is, therefore, no merit in the contantion that illegality
has been coﬁmittedvby appointing a number of:direct recruits to

sanior duty posts before completely filling up the promotion quota.

16. It is, therefore, clear that the official rpapondantabhave
conformed to the légai raquiromanﬁ,and have not cohm;tted:any infrac-
tion of the statutory ruias:and Tegulations by appointing the appli-~
cants to the 1.F.S. on 27,11.,1989 by a notificatiogzszdiha samd date.
0n such appointment, the applicants have beeh assiénad 1985 as the
year of allotment in terms of the provisions contained in the I.F.S.v

(Regulation of Seniority) Rules. Ws cennot accept the stand of the

‘;'applicanta thet they have a legal right to be assigned a year of

allotment earlier than yhat has actually been done.

17. de may, at this stage refer to one of the»reliafa sought

for by the applicants, viz.y that Qe should 1s§ua a urff in thé~
nature.of mandamus to the official‘respond;nts to exercise their
power conferred under Rule 3 of the All India Services (Conditions

of Service - R§s§dula€;mattera) Rules, 1960, Rule 3 of the aforesaid

rules reads es follows 3-

.

®power to relax rules and regulations in certain csses -
Where the Central Government is satisfied that the
operation of - : '

(1) any rule made or deemad to have besn made under the
A1l India Services Act, 1951 (61 of 1951) or

(i1) any regulation made under any such ruls, regulating

the conditions of service of persons appointed to an
All India Service causes undue hardship in any

0..20..
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particular cese, it may, by order, dispenss with
or relax the requirements of that rule or regula-
tion, s the case may be, to such extent and '
subject to such excaptions and conditions as it
may consider necessary for dealing with the case
"in a just and equitable manner".
It is evident from the above that such relaxation can be done only
by the Centrsl Govt. in individual cases where the normal operation
of any rule or regulstion regulating tha conditions of service
causes undue hardship and the relaxation has to be to such extent
as the Central Govt. may consider necessary for dealing with the
case in a just and equitable manner. The Supreme Court in Sysd
Khalid Rizvi'a case raeferred to supra, had observed that the
conditions of recruitment snd copditions of service are distinct
and the latter is precsded by appéintment according to rules. The
conditions of appointment cannot be‘relaxod and the Central Govte.
cannot do away with the eligibility criteria for appointment to an
A1l Indis Service byappeinting a person who has no£ put in the
requisite period of service in the State Service, or ons vhé is

not confirmed in the State Service. It has bsen further held that

regulation of seniority rules are mandatory. After an officer is

promoted to the I.F.S. with effect eérom a certain date his seniority

has necessarily to bs determined in terms of the 1.F.5. (Regulation
of Senjority) Rules. It may, howsver, be examined as to whether
as bas been done in certain other ceses (albeit on the basis of

Court directions), the applicants can be appointed to the I.F.S,

from a date earlier than the date of notificstion, viz., 27.11.1989,

but, in any case not esrlier than the date on which they begame

eligible to be considered for appointment .

...21‘..
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18. It is for the Central Government to éxercise,the
pouwer available under this rule on the basis of an objec-
tive consideration of all the relevant facts and circum-
stances and within the frameuwork laid doun by the rule
itself, It is not open to the Tribunal to order the
Central Government to effecﬁ relaxation, much less to
give a direction as to the manner and extent of sdéh
relaxation, All that we can say ig that the competent
authority should apply its mind to the question and come

to an objective finding and take necessary action on the

basis of such finding.

19. It will, however, be relevant to note certain
special features in the present case:

a) While there were valid reasons to explain the
failqre of the Select Committee to ﬁeet every year, the
fact remains that this haé resulted in the State Forest
Service Officers in not getting promotion in time to the
IFS., We are informed that Shri Kirki was appointed to
the IFS with effect from 1.12.1985 and was assigned 1980
as the year of his allotment. Tﬁa applicants who are the
next promotee officers after Shri Kirki in the IFS of

Karnataka Cadre have been appointed to the jF& in Novem-

- ber, 1989 and assigned 1985 as the year of allotment,

4 N
jﬁﬁméﬁen\ghoth there were admittedly vacancies available to

B VT WA N
SV 29

be‘ﬁéiled up by promotLOn during the intervening period.
°<‘v’}§;;b) The revised gradation l1st in the S,F.5, was

pubg:Shed on 22.7.1968 and the applicants uwere confirmed

“notification dated 27,9,1988. (This notification,

0.0.22.0




e

B8 e et sy et b A s

- 22 =

however, confirms them retrospectively from 18.5.1978

in the case of Shri Aralikatti and 11.5.1979 in the case
of Shri Nagaraj Hampole). The meeting ofvthe $election
Committee was held on 2.3.1989 and the Select List
which was prepared was approved by the UPSC on 17.7.
1989, This was communicated to the State Government on
the 10th August, 1989 and the latter sent its reply on
28.9.1989, The applicants wers then appointed by
promotion to the iFS from 27.11,.1989.

While it is not imputed that there was any
deliberate delay, it is seen that considerable time
glapsed betueen the date of publication of the revised
gradation list folloued by confirmation of the applicants
in the State Forest Service and the date of their actual
appointment to the IFS, |

c) While moving the KAT to vacate the interim
stay in publication and implementation of the Select
List published on 12.1.87, the Union Government in para
6 of their interlocutory. application (Application No. 246
of 1987 before K.A.T.) has stated as follous:-

~ ®§ince the list has already been prepared and

published, the only remaining thing is to issue
appointment orders. The appointments are requi=-

.red to be made without any delay as the administra-
tion of department is suf fering both at the Central

and the State level for want of quelified candi-
dates. If the impugned order is not wvacated,
the administration would be paralysed and it
would not in any way benefit the candidates who
are parties hereto, as the applicant if he succ-
eeds, in any case, he would get all the benefits
retrospectively®, ' '

oe s oo 23 LN 4
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'Thls application by the Government of India was mainly
on the ground of lack of jurisdiction and as it happened,
the official respondents did not operate the Select List
published on 12.1.87. Houever, there.uas a statement
that if the applicants succeed, thay would get all the

benef its retrospectively.

d) We had already referred to the position with
‘regard to State Civil Service officers Qho vere appointed
to the IAS by the Government of India by an order dated
11.5.90 but with effect from May 1987, June 1987 etc.
While it is true that the present applicants did not
acquire any legal right to be treated on the same footing,
as they did not get appropriate directions from a compe- |
tent court, the position is that the two seté'of cases
are otheruise analogous.l

20, In the light of the foregoing, we dispose of thse

present applicationjas per observation and direction

belouws=

1) We cannot "uphold the contention of the appli-
cants that the official respondents should revieu the

| select List made for 1986 and published on 12.1.87 and
1nt them to the IFS on the date when the Select List

gtand that they have 2 legal right for getting

;3en10r1ty and earller year of allotment in the

..‘..‘24.0.
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2) Ve direct the Central Goverﬁmento Respondeﬁt
Mo.1 that they should take into account all the relevant
facts and circumstances and come to an objective.finding

ds to the need for invoking Rule 3 of the All India Servi-
ces (Conditions of Service - Residuary Matters) Rules 1960
in reScht'o? the applicants before us and on the basis of
such finding take appropriate steps as per law, This exer-
cise should be completed within six months from the date of

receipt of a copy of this crder,

21. We make no order as to costs.
.S(".p':‘ L o _go/___5
( V. RAMAKR ISHNAN ) ( P.K. SHYAMSUNDAR )
MEMBER (R) - VICE CHAIRMAN
PSP ‘
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