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‘) Commercial Complex(BDA)
il Indiranagar N
Cangalore - 560 038
et + 14 APR 1989
" RAPPLICATION NO (%) . 283 ' ‘ /89(F)
WP NO (8) ' /
Rpplicant (&) ' Respondent (s) )
Shri S.N. Shanbhag. V/e The Supsrintendent, Vocational Rehabilitstion
To Centrs for Hendicapped, Bangalore & another

1. Shri S.N. Shenbheg . ‘
Offics of the Supsrintondent
Vocational Rehabilitstion Centrs
for Handicapped
No. 22, Hosur Roed
Bangalore - $60 029

2; The Supsrintendent
Vocational Rehabilitetion Centrs
for Handicapped
No. 22, Hosur Road
Bangalore - §60 029

3. The Director of Employment Exchange
Minfstry of Labour (OGE & T)
Shrems Shakti Bhaven
2 & 4, Rati Marg
Now Delhi - 110 001

4, Shri M. Vasudsva Rao
Central Govt. Stng Counssl
High Court Bullding
Bangalore = 560 004

4
.

’Subject s SENDING COPIES OF ORDER PASSED BY THE BENCH

Please find enclesed herewith a copy of ORDER/SRKR/EXRERENXBRBER
passed by tlis Tribunal in the above said application(¥) on 10-4-89 .
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BEFURE THE CENTRAL ADMINISTRATIVE TRIBUNAL
BANGALORE BENCH, BANGALORE .,

DATED THIS THE TENTH DAY OF APRIL 1989,
Present: Hen'bls Shri L.H.A REGO oo MEMBER(A)
AppLICATION no. 28V @9(F)
S.¥.Shanbhag, .
Offics of ths Supdt.,
Vecatienzl Rehabilitastien Centre.
fer Handicapped,
Ne9.22, Hosur Resd,
Bangalers S60 029.
. e+ Applicant
¥8,e
1. The Superintendent,
Vecut fonal Rehebilitatien Centre
fer Nondicapped,
Ns.22, Hesur Reszd,
8sngalers 560 029,
2. The Dirscter ef Employment Exchange,
,6ol, m/0 Labour (DGE&T),
"Shram Shakthi Bhavan,
New Delhi 110 001, ee Respendents.

(Shri M.Vasudeva Rae <. Advecats)

Thie applicstien has coms up teduy befere this
Trlbunal,fuf grders. Hon'ble Meabsr(A) mede the tellewing:

R ODETH

The applicant pr;ye herein, for & directien, to
quash the irpucned erders, dated 7.6.15858 and 20.6,1988 iosued
by Recpenc-~t{f ) 1 and dt. 15.12.1988 by k- . (¢ »8xures A=3, A~a
and A=6 totpactively) and te fix hie pay, in the grzds ef
Office Superintondent (05), tsking duly inte 2ccount, the
componant of Speclal Pay (SP) of fis.35/~ per msnsem, drawn
by him in the crade ef Upper Division Clerk (uoc).

2. The rollowing salient testurec dslinezts the

]

vistas eof this case,

002/"



3. The !pplicantjvuhile working 8e UDC in the

ofrice of the General Manager, Telecommunicatiens, Karnataka,

Bangalers, was dsputed te the Vecational Rehebilitatien

Centre fer Handicappsd, Bangelers (VRC) as 0S, with effect

from 1.7.1986. in the prc—tovisid pay scale ef Re.425-700.

Prier to deputetion as above, he was dfawing pay eof R8.530/= pem.

in the pre-reviced pay scale of Re,330-560 jaus-SP ;f Re¢35/~ peme

Thie SP, wzs being drawn by him, with offect frem 17.12.1982.

4. The pre-revised pay scale of Rs.SSQ-SGO in respect

o1 the pest ef UDC, cems ts bs revised with affect frea 1.1.1986,

édnsoqucnt te acceptance ef the ricammcndation:’of th- Fnurth

Central Pay Cemmission, te Re.1200=2400. Sp.in ;céﬁect ef thte

post, came to bs revised similerly te Rs.?D/-p.m. with cff;ct

from that date. L a }

5. Accerding te the applicaﬁt, th; ;éﬁﬁann:;QL'f
i

Etion’.r

,.‘,.

his pay on promstien, to the pest of 0S, lecording to the

Sp, wae te be teken inte acceunt, fer thnpurpese of»f“

{nstructions contained, in Office Femorandum dated 1,9.1987
(Annexure A1) ef the Unien minietry of Finance, subject te the
conditions stipulsted in pere 2(b) thareef. He furthor states,
thet agcerding te the G dated 17.12.1988(Annexure A2) of

the said Ministey, thie SP which was enhanced te Re,70/-p.m.
as above, with sffoct frem 1.1.1986, was else te be taksn

ifte account, while fixing hie pay en premctien, & 0.5.

6. ' The epplicent further avers, thég en his
dOputation on promotien, 8 DS tc tiw URC, his pay wes initially
fixed st Rs.600/= p.m.y which included, the esEponeat - ér SP of
| Rs.35/- p.m. in the prs-tsvised pey scale ef Re.425-700, The

applicent hsd no grievancs in regerd te this pay=fixatien.

)
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T : According'to the impugn.d erder dested ?.6.1985,
' by Res(Annexurs A=3) his pay_howtv:%,z;:.bc‘fb-fixcd at
Re.560/- b.m. in the pre-revised scale ef pay, exclusive o?'fho
componuntlof»sp. “Pursuant ti that erder, the alleged ever-
.peyment ef smelumenis, was erdersd to bs roéov-;ld from him
by Re1 by his Mama dated 20;6-1988(Anq§xuti‘64);
8. The epplicant reprssented therson to R<2 on
.25.4.1988(ﬁnn-xur0 AS). with n.requast te waive ths said recovery,
and te grant him ths benefit ef SP in the fixation of his pay, .but
ths same was negatived by the latter on 15.12.1988( Annexurfe a-s).%
9. o The applicent has therefeTe came beéori this
.Tribunal, for redtess;
10. _. . The tcsﬁondonte have filed their reply rcsiatiné
the application.

1. ) The applicant argued his case in persen,without

the aid of & counsel. He submittsd, that on deputation to.
'anathcr Department of the Government of Indie, he was oﬁtitlod to

dréu,eithar‘ths pay in the scalevqf pa2y in the new post ;n

deputation, or hie pay in his parent depaxtméntfinclusive of
: , Daputation Ali: -nce. He affirmsd.that e hed elected the former
and theref;xeg fiis pay, in the pout of O i tiw ¥nC, ought te
have been fixed, under Fundamental Ruie(FR) 22c as the said post
carried dutiss and fESpdnsibilities of higher importance. as
compared to the pust of UDC heid by him in hie parent department.
12, He strangly relisd on thé memorandum dated .
1.9.1§87(Annexura A1) of the Unioﬁ Ministry of Financo,fo'f
? _ | ‘buttress his case.'_Hgvgmphaeised, ;hat the con&itioh stipulated

}in para 2(b) therecf, was whally fqlfflled, as he Qas |
T o : 6fficiatihg'invthé bost of UXC(te wﬁich SP was atgachsd)

i o o confinuoualy;fer a period exceedinc three years.
' . ' £

o




3
13, According te him, his appointment &s O0S on
Jmputation to the VRC, wae in the nature of prometion, s the
said post carried duties and responsibilities of greater
importance, The very pay scals of that post, which was
distinctly higher than that of the post of UDC, held by him
in the parent depertment earlier, he assetted,was 16dicative

of the same,
¢

14. Shri ....-Sudeva Rao, learned counsel fof
the respondents stoutly refuted the contentions of Shri Shanbhag.
" He sadulously arqued, that accarding to Annexures A1 and A2,
8P of Rs.SS/- per mensam (now revised to Rs,?70 par. mensbm)
drawn by the applicant, in the post of s lﬂ éis parent dspartmsnt,
was to be taken into account, for the purpo“% cf fzxatlon of pay,
only in the event of his promotinn and not’ mﬂrtly on account
of the fact that hs was posted to a higher grad- on dtputatinn :

=

in the VRG,

15. : He further clarifiad; thet on deputation to
the ¥RC, the applicant pould have either electisd,the pay scala
prescribed for the post of USC in his parent department,in
addition to Deoutation Allowance or the higher pay scale in
the post of 05 (o uhiéh he was dqpute& in the VKC. Conscious
of the same, he pointed out, that the apmicant_ finally
~elscted on 30.3.1987, tﬁa pre-ravised pay scale in the post of
0S, in the VRC, with effect from 1.7.1986, along with the
benefit of SP of Rs.35/= psr mensem (revised iatar to Rs.70 per
mensem) and the révised scals of pa} tfor the said post theraafter,'
uitrfarfect from 1.9.1986, inclusive of 5P, as revised.
Accardingly, he seid, tha pay of the appliccnt came to be
fixad in the post of 0S m the vnc, at Rs.GDCJ/- per nenaam, as

“on 10.12. 1987, under FR 22€, granting him the banefit of SP

of R8.35/= per meisem. :



=Sen

164 Mo pointed out, that the Accountant
General, Karnataka, (AG) Bangalors, in his letter dated 22.2.1988

(Annexure R1) addressed to R-1 had opined as unders=

«

" With reference to the above, I am to state that

the Special Pay of Re.35/- plus DA/ADA @tc admissible

on it will not be taken into account for the purpose

of fixation of pay in the ravised sceale, AFurthe:,9po£iél ¢

Pay of Re.35/=- will also not‘ha'edmissiblavalon%uith

the pay fixed in the revised scele with effect from

© 1.1.86 vids S1.No.IV of Part’B' of tha First

Schedule attached to the notification dated 13.9,86.
Fixation of apy on deputation may qé allowed if the

deputanist opts the pay scale of the new post as may

be fixed under normal rules under 22 or FR 22(C) vide

Appandix S of fR's and this should not be construad

as a promotional post. Houdsr, you mdy, pleese refer

the matter,to your Pay and Accounts Officer and the

Controlling Authority, regarding the actusl fixation.

17.

A

The AG, he said, had suggested at the end of 616

. above letter,that Re1 may refer the matter to the Pay and

Accounts Officer and the Controlling Authority concerned, for a
tins) decision.in regard to fixation of pay of the applicant;
Ih?:vrn, tE: maiter was ;eferred by =1 tc the Controlling
&uth:rity,.and as directsd by the latter by his letter dated
15.1:.1588 {Annexure R=2),the pay of the applicént, Shri Réd,
pointed,cut,éaée to be fixad‘both in the-pre-rguisgd,as well as -
thz revised pay scaies, exclusive of tha comhonent ef SP, This,‘
he ssia resulted in reéeVery of everpaymént'of smoluments to the -
tune of Rs.1268/- from the applicent, for the period from July -
1886 to February 1988.

L

..6/;




b -
18. The main plank of Shri Vesudeva Rao's contention
ie,thet sven though the abpliuau; i;ad been grantcd tha'hénefit
of FR 22C, on appéintmant to @ higher grede onydaputatipn, in
the postlof.os in the VRC, that'app:intmeﬁt copld not be regarded
as promotion for the reason, that the post uasjan 25.£§Eﬂi one ,
on account of which,protection of p2y was not guaranteed .
Shri Rao, howevnr; wes not able to cite the relevent stetutory
rule, in support of this eontentiqn.
19, Ivhave carefully sxamined the aﬁetments.of'both

efdes and the recorde of the case, Ths fate of this'applicatian

hinges essentially on the fact, as to whether the post Of 0s,

to which the applicant was appointed,on. deputationwto the V&C,

\ fr'} ”” wi

carried duties and reepcnsib111tiss of grifter 1mportv:

compared to the post of UDC,held by him §h hgs parenn oa§Z_

téant§
immediztely pricr to thi£vdEputéticn4s0je€{tc lehd;to it the
charascter of promotion. o T

20. It is relevant to extract bé;ﬁwﬁﬁhﬁaprédiﬁﬁoﬁs

of FR 22«( :

”NotWithstanding.anything'éontainad in thece
Rules, whe:e a Government servant holding a
post in a subétantive, temporary or officisting
capacity to anothiy -ost currylng dutiee and

reb;onsxbziltxer of grester importance then

- those ctteching to Lhic post held by him, hic initinl pay

in the time~ccale of the higher post shall Le

© fixed et the st.ge next ebove the pey notiqn:izy
arfivad at by increszsing his pay in re pect of
the lower geet by one increment =t the stage at
which such pay has accrued: B _‘i

Provided that the provisione of this rule shall

not epply where 2 Government.serugnt holding &
€lass 1 post in.a eubstantive, temporary or-
officiating‘capacity'ie prdméted br?appéintéu in
a éuhetantive, temporsry or officiating capucity
to a higher pqgt_(which is aleo a%class'lvpdst
and carries & ﬁimemscala of pay’ﬁitﬁ the minimum
more than Fs,1,500.) o ' o

Provided furthe1 thet the provisions of aub—xule(Q)
VT T S ey )

i



of Ruls 37 ehall not be spplicable in any césq wh¢r§ the
initial pey is fixed under this ruini

Provided elee that whers & Government sorvantlia, immedjately
before his promotion er appointment to a higher pest, drasing
pay at the maximum of the timn—écall ¢f the lower post, his.
initial pay fn the time-ecale of the higher post shall be
fixed at the stage next ebove the pay nctionally arrived

8t by increasing h;s pay in respsct of the lowsr post by

an améunt equsel to the last increment in the time-scale

- af the louar Postc

*Provided that if & Government servant eithere :
1) has previcusly held substantively, or efficiasted in-
i) the same post, or
i1) a permanent or temporary pest on the game time-scale,or
1ii) & permanent post other than a tenurs post, or ‘
' a temporary post (including a post in & body,
- incorporated or not, which is wholly or
eubstantielly owned or controlled by the Government )
‘on an identical time-scalej or
20 ie appointed substantively to & tenure post on a time=
scale, identicel with that of another tenure post which
he has previcusly held substéﬁtively or in which he
has praviously officiated; .
then proviso to fR, 22 shell apply in the matter of ‘the
initial fixation-of pey and counting of previous service

" for incremant.”

21, - FR 22€¢ in ite pl:in reading revezls that ite
penefit ic admissible to a Government servant, regardlets as tc
whether the pest held by hi: o= promotion or appointment to

post, is substantive or not,

sTeviced (emphasie added) it earries
duties and responsibilities of grecter importance, as Cvmpﬁikﬁ |
to the post of_uncnhald by him in his psrent Depurtment . .
immediately prior thereto. It it sicnificant;that ths above

‘Rule contemplates conf.réent of ‘benefit, not only in the lvené qf
pfametieﬁ but 2lso of appointment.to & post_cartyind duties ang
rcsponsibilitios of grdater importancs, irriagqctiV. 6f whether,
ths post is borne on the cad:e or not. The respondents fd*F{,
lthat ths post of OS hsld by the applicant on deputation to thc VRC

© was of @ highsr grad! thah ‘that ef UDC held by him t? his -
N M2 . ve8/= ‘
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151) The rospobd-nts are DIRECTED. te reimburee te the
applicent, ths. emslunents recevered from him, ae
everpaymsnt, ewing to errensous fixatien ofAhia

" pay, and te stop further recovery from him.on thie
accsunt.
iv) This Ordsr shall bs complied inte, within e peried of

k thres months frem tedey.
The spplicatien ie dispossd of in the soove terms, with

ne. erdsr howsver, ae to coets.
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TRUE. COPY,

. J\SLNJSA;-/%F—zf/
e th' REGISTRAR (JDLY=S(y
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