JAN
RN
A !:E> CENTRAL ADMINISTRATIVE . TRIBUNAL

BANGALORE BENCH
X oH K K KX K K

Commercial Complex (BDA)
Indiranagar ‘
Bangalore - 560 038

Peted + 16 DEC1988

APPLICATION NO. 1062 / 88(F)
lﬂ. po N O. o, ) . /
Rpplicant(s) | ‘ . Respondent(s) »
Smt DO, Chinnalakshmamma & 4 Ors V/s The Chisf Works Manager, South Central Rly,
To o ' : - Hubli & 4 Ors
' 8. The Divisional Reilway Manager .
. . kehmamma
1. Smt D. Chinnalskehmem ' South Central Railway
2. Kum D. Krishna Lesla Hubli (Dharwad District)
3, Shri D, Krishna : '9. Smt Peddalakshmamma
4.- Shri D, Arjuna 10, Shri D, Chinnachinnaieh

' (S1 Nos. 9 & 10 -
- 8§, Kum D, Eraamma

R/o Opposite to Railway Kannada School

(S1 Nos. 1 to 5 = Vinobanagar :
Gadafes Road
House Ne., 70, Gandhiwada : Hubli (Dharwad District)
Gadag Road, Jopadi '
Hubli) _ 11. Shri Peddachinnaish
Foreman
6. Shri S.M., Babu - ‘ Dissal/Loco~-shed
"~ Advocets _ South Central Railway
242, V Main, Gandhinagar Ghorpure
Bangaleoye - S60 009 Pune (Maharashtra)
7. The chig) WoY¥s Haemager 12, Shri M, Sreerangaish
South CenVer\ Ralway Railway Advocate
Hubli (Dharwad District) - - 3, SeP. Building, 10th Cross

Cubbenpet Main Road
Bangalere = 560 002

Subjeck - SENDING COPIES OF ORDER PASSED BY THE BENCH

Pleége fimd enclosed herewith the copy of bRDER/szﬁx/xnxxaxnxsnasn
passed by this Tri{buwal in the above said application( on 29-11-88
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Encl ¢ ARs at (JUDICIAL)
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: '; B DATED THIS THE 29TH DAY oF NOVENBER 1988

Hon! ble Shr1 Justlce KeS ' Puttasuamy, Vice-Chairman

and

Present: { Hon'ble Shr1 L.H.A. Rego, Member (A)

-

APPLICATION NO.1062 /1988

1. Smt. D, Chlnnalakshmamma,
W/o late Ch@nnaiah, 45 years,

2, Kum. D. Krlshna Leela,
20 years.

3. Shri D. Krlshna,
14 years.,

4, D, Arjuna,
3 years.

5. Kum. 0. Eraamma,
6 years.

“(Sl. Nos. 2 to 5 are sons and
W‘daughters of late Channalah.

(S1. Nos.3 to 5 are minors by
their natural guardian at S1l.No.1
above - natural mother. -

(All are residing at H.No.?U,
Gandhiwada, Gadag Road, Jopadi,
Hubli,) , «ess Applicants.

(Shri S,.M. Babu, Advocate)
| Ve
1. The Chief Works Manager,
South Central Railuay,
Hublx.
2. The Divl. Railway Manager,

South Central Railway,
Hubli.

N -
gjxfeddalakshmamma, major,

- [ CJ $ ™ "N{0 Chennaiah, ,

g\ﬁ . { /o Opp. Railuay Kannada School,
';g v5~,@, \ U %obhanagar, Gadafe Road, Hubli.
\;—‘ {5 " t;v:’v__ - l"" '

%{§§T” *’ ddachlnnalah, 42 years,

h‘"uv__/'

/o Chennaiah, Foreman,
%
Eang T Dlesal/Loco-shed, S.C. Railuay,
’Kraﬁwﬂgfiz Ghoroura, Pune, Maharashtra.
5. Do Chinnachinnaiah, 35 years,
S/o Chennaiah,
R/o Opp. to Railuay Kannada

School, Viinobha Nagar, ] A -
Gadafe Road, Hubli. «eee Respondents.

J - (shri M. Sresrangaiah, Advocate for
Respondents 1 and 2) ,
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This application having come up for hearing to-day,

Vice-Chairman mada the following:

0OR DER

b mede |

This is an applicationlunder

strative Tribunals Act, 1985 (Act)

2. Smt. D. Chinnalakshamna, a
claims to be the wife of one late.
carzer, us will refer at a later s
claim to be the children of applic
Chennaiah. One Smt. Peddalakshamn
no.4 is stated to be the senior wi

Peddachinnaiah and Chinnachinnaiah

and‘s are stated to be sons of res

3. Shri D. Chennaiah born on
service in the Indian Railways on
with which we are not nou ccncerne

service on 4.11.19683,

4. But on a,latér application

re-appointed from 19.3.1970, inter

Section 19 of the Admini-

oplicant no.1 before us,
0. Chennaiah, to whose
tage. Applicants 2 to 5
ant no.1 and the late

a, arrayed as respondent
fe of Chennaiah. Sriyuths

arrayed as respondents 4

opondent no.3 and Chennaiaﬁ.

10.3.1923 initially joined
18.6.,1943. For reasons,

d, he resigned from that

made by Chennaiah, he uas

alia, on the condition

that the pravious service rendered
for pension. While continuing in
appointment, Chennaiah'uas involve
ceeding under the Railuay Servants
Rﬁles,‘1968, (CCA Rules) in which
retired from service on 23,2.1931.

proceading, Shri Chennaiah was und

25.2.1980 to 6.11.1980.

by him shall not count
service on such frgsh

d in a disciplinary pro-
(Discipline and Appeal)
he uas»compulsoriiy‘

In thé said disciplinary

er suspansion from
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'5. On such compulsory retirement of Chennaiah, the
Railway Administration had not settled-the pension and
other retiral benefits due to him and fherefore, he

‘approached the ﬁigh Court of Karnataka in writ petition
No.16952)83Afor appropriate réliefs uhich_uas.transferred
to this Tribunal and was registered as Application No.

1231 /86(T). On 9.2.1987,.a Division Bench of this Tribunal
consisting of Hon'ble Shri P. Srinivasan and Hon'ble Shri
Ch. Ramakrisﬁna Rao disposed of the same with fhe follow-~-

ing direction:

"This is a matter of detailed verifi-
cation which can be done by the
officials of the Respondents. We
uould, therefore, direct the appli-
cant to approgch the Respondents
explaining hou he had the necessar)
qualifying service for earning pen-
‘sion. ‘We direct the Respondents to
‘give him a hearing, verify his claim
and thereafter determine whether he

* had the requisite dualifying service
for being paid pension. If his
claim is found to be correct pension
due to him may be paid frem the date
of his compulsory retirement. We
would direct the respondents to do
all this as expeditiously as possible
“and in any case before the end of six

- months from the date of the applicant
makes his application to them,"

An compliance with these directions, ths Railuay Admini-
stratidn,,had examined the case of Shri Chennaiah and
the Chief Works Manager, Hubli (CuM} by his order No.

L/6500/C5/2277/68 /8182 dated 22.7.7237 made an order

L}
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against him and communicated'the same té him which he received on

.
/b.

31.7.1987. That order made by the CuM ;éads thus:
|

"You were under suspension for theiperiod from 25.2,80

to 6.11.80. This period has been regularised, as
leave due to you, vide this office letter No.E.319/m/

!

[

From To \
1, 25.,2.80 (II period) 05.4.80 (I period) = 40 days LAP
2. 05.4.80 oo 25.4.80 | n = 20 " LHAP
= 195% " LuP

3. 25.,4,.80 " 06.,11.80] "

‘ | | |
The period from 25.2.80 to 25.4.80 being leave to your
credit, is taken as qualifying service, for your pensio-
nary benefits excluding the period from 25.4.80 (II period)
to 6.11.30, being leave without pay (LWP) as you had no
leave to your credit on 25.4.30 [(II period).

. ] :
Thus, following are the particulars of non qualifying
- serv1ce (NQS) as verified from Jour SR & GL-1d‘-

|

’Year Month Days
1. Suspension/LuP. ' 0 6 15%
2., Total absence duang {
entire service. _0 3 3
. ) ‘
’ Total NQS 0 9 16

Therefore, t he calculation of quallfylng service, for

pensionary bsnefits is as underr—

) |

b n Y
1. Date of retirement (Comp) | 28 2 1981
2. Date of appointment as {
Fresh Central. .18 9 1970
Total service:- | 10 5 10
3. Less non qualifying |
service, as above . 16 _ 9 0
24 7 9

Therefore, the total qualifyiné service is 9 years 7 mon-
ths and 24 days, which is less|than 10 years in terms of
para 102 of M.0. PR 1950."
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On the very next day, i.e., on 1.8.1987, Chennaiah died

lesaving behind him his LRs noticed earlier,

6. On 11.7.1988, the applicants have made this appli-
cation challenging the order dated 22.7.1937 of the CuM
and for a dlrectlon to the raspondents to make payment of

Jthen
pension and other retiral benafits dus tqliate Chennaiah,

7. In resisting this application, respondents 1 and
2 have filed their reply and have produéed their records.
Respondents 3 to 5 who have been duly served, have remain-

ed absent and are unrepresented.

8. Shri S.M. Babu, learned counsel For tHe applicants
contends that oirtrue constructlon of all the relevant
rules regulating payment of pension to Railuay servants,

it was not open to the CuM to treat the period of suspen-

sion as anything other than duty and thus deny the bens-

fit of the period of suspension for counting the quali-

fying service admissible under the Rules.

9, Shri M, Sreerangaiah, learned counsel, for respon-
dents 1 and 2 refuting the ccrtsntion of Shri Babu and

justifying the order of the cam, contends that the appli-

‘cation was barred by time. In the very nature of things,
isfirst necessary to examine this preliminéry objecfion
Shri Sreerangaiah first and then deal uwith the‘merits

that becomes necessary.

10. The order made by the CuWM on 22.7.1937 uas
served on Chennaiah when he uas alive on 31.7.1987 who

houwever diad on the very rz-i Zzy itself leaving behind




|

e - °-
him thavapplicants and resbondents'S to 5 as his LRs, If
e compﬁta the period of limitatiob either from the date
of the order or from the date of sprvice of the order on
Chennaiah, then this application made on 11.7.1988 is
well in time. We therefore see no merit in the objection

|

of Shri Sreerangaiahand reject the same.
|
11, From 25.2.1980 to 6.11.1980 Chennaiah was under

suspension. He was thereafter reinstated in service and

compulsorily retired by an order’dated 28.2.1981.

|

12. We have perused the original order inflicting
the penalty of compulsory retirement from service on
Chennaiah. In that order, the di%ciplinary authority had

not regulated the neriod of suspebsion.

13. But in Memorandum No.E 319/M/2277 dated 19.3.1981
the Additional CME, Hubli, has treated the period from
25.2.1980 to 6.11.1980 as leave ﬂdmissible to Chennaiah,
In this order, the Additional CME had not treated the
period from 25.4.1930 to 6.11.1940 which is now excluded -
by the CuM as leave without pay.{ Even if we assume that
this order mada by the Additiona% CME was a legal order,

then also the period spent by Chennaiah under suspension

cannot be excluded for counting as qualifying service under

the Rules. | |

14, We have read evefy one of the Rules relied on
by Shri Sreerangaiah to defeat tLe claim of Chennaiah and

the applicants before us. We ark of the vieu that the

Rules relied on by Shri Sreefangpiah do not support the

contention that the period spent, from 25.2,1980 to 6.11.1980
|
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7 " under suspension cannot be treated as spent on duty. In
any event, the Rules do not support exclusion of the
_crucial period from 25.4.1980 to 6,11.1980 treated as

leave without pay for determining the qualifying service.

15. We also find that Cﬁennaiah had at all stages
co-operated in the completion of disciplinary proceedings
and had not created any obstacle thereto. In the normal
circumstances, the disciplinary proceedings should have
been completed with a period of three months as set ouﬁ
in the various guidelines issued by Government. ~But,
that was not done and the period of suspensiqﬁxyés un-
necessarily prolonged. Besideé suépensioh ua$ revoked
later. In thése circumstances, we find no ju;¥ification,.
to exclude the period of suspension For‘determining‘£ﬁé &

qualifying service admissible under the Rules. S

[
w . ,’:-'? K

16. We will even assume that on a very téchnical con-~
struction of the Rules the period from 25.4.1980 to 6.11.1980
had to be excluded. But, on the facts and circumstances of
this case, it is unreasonable and unjust to exclude that

-period and deny pension to be paid to the Lﬁs;of the late

Chennaiah. On any view this is a fit cass in uhich we-

guld uphold the claim of the LRs,.,

P
E{ R 17. On the foregoing we should necessarily quash -the
Z\ md ’ : '

\ 3
‘v o Jér er dated 22,7.1987 of the CWM and direct the CWM to

g

for payment of the same to his LRs in accerdance uiEh lauw,

N\

18. Shri Sresrangaiah informs us that a sum of
Rse3,68B8.75 had been paid to Chenna{ah cr . .7.1981 on the

\& - assumption that he was not entitled to pensicn and other
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retiral benefits. He, thereforse, submits that in making .f"\
the payments now admissible to the 'LRe of the late Che-

nnaiah the authorities have to'dad%ct that amount from

out of the amount payable to the LRs. We are of the
vieuw that this submission of Shri Sreeranyaiah is well
founded. i

19. In the light of our aboveldiscussion, we make

the following orders and directions:

1) Je quash Memo No. L/6500/CS/
2277/68/81-82 dated 22.7.
1987 (Annexure-D).

2) We declare that the period
from 25,2.1980 to 6.11.1980
should be treated as spent on

duty except for paymenﬂ of
subsistence allowance aiready
paid to Chennaiah and dﬁrect
that reckoning that period as
qualifying service the Putho-
rities should determine the
pension and other retiral bene-
fits due to late Chennaiah and
Mﬁzbgg make payments admissiblf there-
(RS to to the LRs of Chennaiah
”ﬂwavvi##wMAL deducting a sum of R. 3688-=75
ighﬂhu' from out of the same inlaccor-
dance with lau;

20, Application is disposed of\in the above terms.
But, in the circumstances of the casse, we direct the

barties to bear their oun bosts. l :
. : _ ; o - N o

: SA\ | ’ i | Sdl¢
ch-cw /A ;\AW ‘ mEMSER (A)

kms /Mrv . o i
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Datod 4th January, 1990

FROM? 1y, additional Rogistrar,
Supreegfpourt‘of Indias

To -
ho Roglstrary

| ggngggéa%%génlstratlve Tribunal L
 PEITITION FOR SPECIAL LEaVL 15670 _OF 1989 .
botition und.r Article 136 of the
| to'Appcal to the Suproms Court fro

29-11-88 .. .of the Smmcpustxel

ati \galore in Applicatiom . .
No.1062 of 1988. e . Ty

IO aPPinal (CIVLL)HO,
Constitution of India for
m the ¥uggexai

Speclal Loave

& Ordorvdutgdl : 1 A
Cencral Administrative Tribunal at Ban

Chief works Menager and Anr. . eqoePetitiun&rs

| | VSe |
Smt.D.Chinnapakshmammna B .+ 4 Rospond mt

Siry 1 am to inform you that the potition above ~menbionaed

for Special Loave €0 Appeal to this Court was filed ‘n bshalf

Qﬁf{he Pectitioner above-named from ths judgment and Ordef

L Central Administrative Tribunal, at Bangalore )

of the /RgxOOUIL noted above and that the same Was //berxx Listed
befors the Court on. 21f12‘89 L/f — when the Court

43 pass the follpwipg order,

,,,,, . .__was pleased.

_ - #Delay condoned.

Thés is not a Tit case for interference under Article
130. Hogever, we exp?e§s no opinion on this gquestion.
The Special Leave Petition is therefore dismissed."

1 }Qur?pf/ai/t;hfully, .4
»\ ) \‘}. / . . :

£o¥ Addlo, Roglstrare




