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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL s BANGALORE.

DATED THIS THE TWENTY THIRD DAY OF MAY,1988,

Corams

Hon'ble Shri L.H.A. Rego, Member (A).
and
Hon'ble Shri Ch, Ramakrishna Rac, Member (J).

REVIEW APPLICATION No. 10/88
in

A. No. 317/87.
G, Mohan ‘ esssssApplicant,

VS,

The Secretary to Govt., of India,
Ministry of Finance (Dept. of Revenue),

New Delhi, and two others. «+e.Respondents,

This review application having come up for hearing
on 20,5.1988, and having stood for consideration till this day,

Hon'ble Member (J) made the following:

ORDER

The facts involved in A.No. 317/87 referred to ass the

The applicant was working as Assistant Collector of
#oms (Legal), Bangalore, since August, 1985. He was

promoted as Deputy Collector of Centrél Excise (Dy.Collector,
fof short), and was posted to Kanpur, along with other officers,
in Order No. 64/86 dated 7.5,1986, issued by the Ministry of

Finance (Department of Revenue). However, the order of
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promotion, in so far as it related td the applicant, was
cancelled by order dated 8,5,1986 by tha‘ﬂinistry of Finad;e.
Rggrieved by this Order, dated 8,5.1986, cancellling his
promotion, the applicent filed the ORy which was dismissed
by a Division Bench of this Tribunal in its Judgment dated

11.12.1987 (Judgment, for short). ARggrieved by the Judgment,

the applicant has filed the present review application (RA).

2. The applicant has filed an interlocutary appli-
cation for condoning the delay in filing the RA,| After
perusing the same and hearing the counsel on both sides,

we condone the delay in filing the RA,

3. Shri S.K. Srinivasan, learned counsel|for the

'ﬂ.applicant, contends that there are errors apparent on ths
ace of the Judgment rendered earlier. He elaborated his

argumant as follows?

No rgasons were given in the order dated 8.,5.1986
for cancelling the order dated 7,5,1986, under uhich ?H; appli-
cant was.promoted to the post of Dy, Collector., |Reliance was
placed at the time of arguments in the OA on the |decision of
the Full Bench of this Tribunzl in K.CH. VENKATA [REDDY & 0THERS>

|
v. UNION OF INDIA (ATR 1987(1) CAT 547 at page 561); and this

was not referred to in the Judgment; In 0.M. dated 14.7.1977,
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tbe Government had decided that the sealed cover procedure

" should be followed in cases where after investigation, the

1

svidence collected indicates prima facie’guilt of the officer

concerned, and not when the prelimingry investigation is
pending and no conclusion is reached about the prima facie
guilt of the officer, since at that stage, there is no ground
for treating the said officer as one whoss conduct is

undsr inVEstigaﬁion. An officer can be said to be under
investigation, only wheﬁ a charge sheet is filed in a
criminal court of charge memo under CC&A  Rules is issued
to the official, The procedure outlined in the OM was
approved by the Fuil Bench of this Tribunal, and the ratio
of its ruling not having been foliowed, there‘i; an srror
apparent on the face of the Judgment, which calls for

rectification,

4, Shri M.S. Padmarajaiah, Senior C.G.S.C., appearing
BroN\
“iT§::\§br the respondents, strenuously opposes the admission of the
v
\gﬁ on the ground that though the Full Bench decision has

.<nZ been cited in the Judgment, the ratio of the Full Bench

4
&

s

ruling has been noticed in the Judgment; that the operation

@f the Full Bench ruling has since been stayed by the Supreme

3

Court; that esven exem otherwise, the Full Bench ruling relisd
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‘upon by the applicant is not applicable to the facts of this

case, as held in paragraph 10 of the Judgment; that|sven

assuming, without admitting, that there is any errot of law

in the Judgment, it will not amount to an error apparent on the
face of the Judgment, and in view of these considerations, the

RA has no substance,

5. We have consider:d the rival contentions.

In para 8

of the Judgment, we have taken note of the contenfion of Dr,
Nagaraja for the applicant, that it is not sufficient if
vigilance procesdings were pending on the date when the

DPC met for preparing the list of candidates fit for promotion,
and on that date, a departmental proceeding should have been
initiated or at 1eést, the officer concerned should have been
W) placed under suspension. From this, it is apparent, that
lie did take ﬁoﬁice of the contention of the applicant |based
’gén the Full'Bench ruling of this Tribunal cited supra,| since
the gist of that ruling, which formed the basis for the conten-
ition of Dr, Nagaraja was set out in para 8 of the Jﬁdgment.

In para 10, we stated that we had considered the rival
contentions and perused the file produced before us on hehalf

TF the respondents relating to RC 37/84 registered with| the CBI.

This means and implies that the ratio of the Full Bench ruling

was very much in our mind, but on the basis of the notings culled
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out from the relevant files, we took the view that the Full

Bench ruling was not applicable to the facts of the OA.

6. We shall now touch briefly on the facts peculiar;
to the OA, which in our view, render the Full Bench ruling in-
applicable, because of which, tge ruling of the Full Bench was
not applied to the facts of the QA. On 10.12,1985, when the
DPC met, the Vigilance proceedings based on the S.P.'s

’report was already being processed, However, since the
processing had not reached an advanced stage on that date,

the A;me of the applicant was included in the list of candidates
recommended for promotion, as Deputy Collector, Howevef, when
the file reached the C¥0, he recorded a note on 15.4,1986,

in which he stated that the evidence bpought out‘gfhaeseuaqbg
on account.of the investigationiﬁgxingXEzg through the SP,

created a reasonable doubt,regarding the applicant's integrity

or at least propriety of his conduct. The papers wsre thereafter

put up to the Chairman, CMC, and on 23.9,1986, when the matter

Cpeached the Director, C¥C, he recorded a note, in which he upheld

v
h proposal of the CBI and the Department for &%ﬁlprosecution

the applicant.

7. We are, therefore, of the viewhthat on the date when
the DPC met, there was no justification for not including the
name of the applicant in the list of candidates selected for

promotion and accordingly, the DPC included the applicant's name.
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But after a lapse of ebout S months, the investigation proceedings

had reached a stage when a prima facie case was made out and’

within a few months thereafter, the CYC had adviseh launching
of prosecution against the applicant, which was in fact ;
launched, and the applicant placea under suspensiop.' In

other words, on 7.,5,1986, when the list of officers -promoted

as Dy, Collectoré was published, it escaped the noitice of the
department?that the ;nvestigation'proceedings were;on the

verge of a charge sheet being framed against the abplicant, S

and within 24 hours after the publication of the list, the same
was cancelled, ;

TN 8. In view of the facts stated above, the huestion which

oS

;aé§ifell for consideration by the Division Bench of this Tribunal
B -

shich heard the OA; was not whether the sealed cover procedure

PR Rt

- ,é'should have been followed by the DPC, but whether the respondents
|

were justified in cancelling the order under whichﬁthe applicant

was granted promotion., We were inClined to the vi?m that the
order dated 7.5,1986 promoting the applicant, amonpst‘others,
was issued under a mistake and the respondents werL, therefore,
justified in cancelling the order, without assigning any reasons.
On re-consideration, we find nothing objectionable in the view

we have taken and the interests of the applicant are in no way

jeopardised, since he would be entitled to the prohotion granted

e | ;




to him under the order dated 74541986, and all benefits flowing

ii... ‘therefrom, if the applicant ig ultimately exonerated in the

proCeedings initiated against him'by thé'respondénts.

9. . In this conﬁaction, it will not be out of place
to take note of the fact that the operation of the r&ling
of the Ful#aench of this Tribunal haéAbeen stéyed'by the
Supreme Court, Shri Srinivasan submits ,that the Supreme
Court had granted only an inferim stay of the operation

of the Full Bench ruling and the ruling will therefore be
still applicable. Eyen if the operation of the Full Bench
ruling has been stayed by the S;preme Court by granting

an interim stay, its applicability as long as the interim
stay continues, is highly doubtful, We do not however like
to pursue this ??P?Ct further, since for reasons already

- stated, the}e is no cogent ground for reviewing the Judgment,

10. The legal position is now well settlad and it will

any error of law will not amount to an error apparent on

gf fact of the Judgment, and a re~hearing cannot be allowed

' %~ . ...  f@r the purpose of demonstrating that the judgment is erroneous.
To do sofwould be to convert the reviewing court into a court

of appeal, and this is precisely what Shri Srihivasan wants us

Pt iy
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to do, and this is impermissible in law,

1. As already stated, the substance of the Full
Bench ruling has been sufficiently noticed and.corsidered
in the Judgment, and we are not persuaded to take |a

different view in this RA,

12. In the circumstances, the application for revieuw
is rejected E:QE’;'
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