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"PETITION (crvxLyuuuxnxuunnx NO () __. ¢ / 83
- IN APPLICATION NOS. 997 to 993/88(T)
W.r. NO (D) /
Rpplicant ‘.) Respondents
Dr S. Krishnamurthy, 1M V/s The Secrstery, M/e Home Affairs, Department of
. Personnel & Admn Reforms, New Delhi & anr
(a] ’ -
’ ” '
‘ rrm - 4, Shri M., Vasudeva Rae
1. Or S, Krishnamurthy! 1P8 ‘ - Central Govt. Stng Counsal
Dirsctor of Infeormatien & Publicity High Court Buildin
No. 17, Infantry Read Baa alore - 560 002
Bangalers - 560 001 : e
' o S. Shri S.m, Babu
2. ;2‘ 5;°"t:’§ Apfal " State Gowt. Advocate
nistry of Home re C/e Rdvccate General (KAT Unit)
Dspartment of Personnsl gnd Commercial Complex (BDA)
Administrative Reforms . Indiranagar ’
North Bleck )
New Delhi ~ 110 001 Bangalere - 560 038
3, The Chief Secretary

passed by<thls Tribunal in the above saiqlappllcatlon(B) on

@E@ﬁ;ﬁgi: ”ss9g§?£r‘f ,

- (JWICIAL)

Cevernmant of Karnataka
Vidhana Soudha
8angelore - S60 001
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VC/LHAR (AM) 25-10-1989

ORDER
Case celled. Petitioner
absent, " ,

Respondent-1 by Sri M.V.Rao
for Shri M.S.Padmarejeiah.

Respondent-2 by Sri S.M.Babu.

In this petition'madeiunder
Section 17 of the Admznistretiva
Tribunal Act,1985 and the Contempt
of Gourts Act, 1971, the petitioner

gd this Tribunazl to punitsh the
respondente for not implementing
af the order made in his favour. -
in Applications Nos,970 to 981/87(F)
and connectéd. cases, decided on
26-8-1988, As the very judgment
3 rendered by us, has since been

mov

. . b —— o trti————— e

reversed by the Supreme Court

on 26-9-1989 in CA Nos,4068-70/89
and other connected cases, the
question of the petitioner complain-
ing that the order passed by this
Tribunal has not been implemented i
by the respondents, doeg not arise, |
From this, it follows, the Contempt
of Court Proceedings are_liabls to

be dropped. We, therefore, drop f
the Contempt of Court Proceedings.
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5 But, in the circumstances of the
CENTRAL ADMINISTRATIVE TRIBEN -

case, we direct the parties to
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CONTEMPT

PETITIONS (CIVEOPLICATION NO (S)
IN APPLICATION NOS. 991 to 993/88(T)

- R

Dr S. Krishnamurthy, 1P & anr  V/e  The Secrstary, M/o Home Affairs, DPEAR,

To

1.

passed by t8is Tribunal in the. above said[apf:licationks) on

Commercial Complex{BDk)
Indiranagar
Bangalors - 560 838

oated 3 13 JUN 1989

Id

59 & 60 /a9

Wen, NO (8)

/

nt

Respondent (&)

-New Deslhi & anr

Dr S. Krishnamurthy, IPS. . .
Dirsctor of Information & Publicity
No, 17, Infantry Road -
Bangalore = S60 001

Shri Y.5. Rao

Deputy Inspsctor General of Police
Karnataka Lokayukta

Multistorsyed. Suilding

Dr 8,R. Ambadkar Veedhil

Bangalore - 560 001

-'ISubject s+ SENDING COPIES OF ORDER PASSED BY THE BENCH

Please find enclssed herswith a copy gfpoa?gg/sxsu/xummxmam

vi 5-6-69




CENTRAL ADMINISTRATIVE‘T?IBUNAL: BANGALORE

DATED THIS THE STH DAY OF JUNE,1989.

PRESENT: . !

Hon'ble Mr.Justice K.S.Puttaswamy, . L Vice-Chairman.
, And: .
Hon'ble Mr.L.H.A.Rego, ... Member(A). -

C.P.(CIVIL)No.59 AND 60 OF 1989 ' |
’ in ‘ '

APPLICATIONS NOS. 991 TO 993 OF 1988.

1. Dr.S.Krishnamurthy, IPS,
Director of Information and Pub11c1ty, -
No.17, Infantry Road, A .
BANGALOPE 560 001. '

2. Y.S.Rao,
Deputy Inspector General of, Pollce,
Karnataka Lokayukta,
Multistoreyed Building,
Bangalore-560 001. - ' .. Petitioners.

1. Sri S.A.Kalyankrishnan, IAS,
Secretary to Government of Indla,
Ministry of Home Affairs,
Department of Personnel and Adm1n1strat1ve
Reforms, South Block, .
New Delhi. . o 1

2. Sri A.B.Datar, IAS,
Chief Secretary,
Government of Karnataka,
Vidhana Soudha,
Bangalore-560 001.

-+ Respondents.

These petitions having come up for admission, Hon'ble Vice-

Chairman made the following:

'ORDER

‘3jhese petitions filed under Section 17 of the Administrative

< a !

E \ Y _3;

z ¢ ~Tr1bu at
23L )

mﬁ":m%, '

o (' CC/A '),/ the petitioners have moved us to punish the respondents
. S S /

N MG“fon/not implementing the order dated 26—8—1988 made in their favour

¥ -

Act,1985 ('the Act') and the Contempt of Courts Act,1971

in A.Nos. 991 and 993 of 1988.




ar

"common questions, were heard and decided by us by a

on 26-8-1988.

~

(nd

two sets of officers_belonging to All India Services
lenged the yalidity of clause (d) of sub-rule (2) of
Indian Police Service (Regulation of Seniority) Rul

were in pari materia and therefore all those application

directed the Government of Indla ( GOI' ) as under -

what had been stated by them in their petitions and els

>

"We direct the Government of Indla - responden
assign fresh years of - allotment to respondents

of 1988 and respondents 3 to 6 in Applications
to 993 of 1988 in accordance with Rule 3{2)(a) an
of the IFS and IPS Rules respectively, with all sucl
tion as is- possible in the circumstances of the
in any event, within a period of four months from
of receipt of this order and regulate, their sen1
other condltlons of service on that basis only.'

he petitioners who are members of IPS borne on the K

g

nd who were applicants‘in A.Nos. 991 and.993 of 1988,

nd spirit within the time permitted by us or even

avour and therefore GOI was -bound to implement the

heir favour.

3. Both the.petitioners appeared in person and urg

ion of contempt of Court proceedings against the

~

S .

2. In A.Nos. 970 to 981 of 1987, 715, 816, 991 to 993 of 1988

C Act. In support of. their plea the petitioners hg
hat the Hon'ble Supreme Court in S.L.P.No,1521
Annexure-B) had not stayed the operation of our orders

called Indian

Forest Service ('IFS') and Indian Police Service ('IPS') had chal-

que 3 of the

. Rules') which allowed weightage in the Year of Allotment ('YOA')

|

d consequent seniority to ex-Army Officers. The Rules impugned

!

s which raised

common order

In that order we struck down the impugned rules and

t¥1 - to
3 and 5

in Applications Nos. 970 to 981 of 1987 and 715 and 716 o

Nos. 991
d 3(3)(a)
h expedi-

cases and

the date
ority and
arnataka Cadre

have asserted

¢

hat GDI had not implemented our order made in their favour in letter

thereafter and

hérefore the respondénts are liable.to be proceeded with under the

ave - maintained
3-31 of 1988
made in their

order made in

N

respondents on

1 borated before

es,1954 ('the -

ed for initia-
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4. We have earlier noticed that the Rules pertaining to IPS

and IFS which are in pari materia allowing weightage to ex-Army

‘Officers in determining the YOA and the consequent senoirity’' with

other members of the services had been struck down by' us. On that
we have direeted GOI as set out earlier. But, our order has been
challenged by the resppndenys in Special Leave Petitions befere the
_ Hon'ble Supreme Court whicﬁ had g_n_t_gg_ alia directed thus:- '

"......Pending the disposal of these matters no reversion
will take place". :

On the basis, of this order, we have declined te' initiate Contempt
of Court Proceedings, in C.?.Nos. 32 and 33 of 1989 filed by Sriyuths
G.K.éhanave and N.Sampangi who were members.of IFS and who had suc-
ceeded ‘before us in our Ox_'der made on 26-8-1988. Every one ef the
reasons on which we did .so, en ‘23—2—1989 v.:hich is "nqt also inconsis—'
tent with our Order made on 20-2-1989 on I.A.No.I filed in A.Nos.
991 to 993 of 1988 and connected cases justify us not to initiate
Contempt of Court Proceedings against the respo.ndents at the instance
of these petitibners also. We see no ground whatsoever to take a

/
different view in these petitions.

5. In our Order on I.A.No.I in A.Nos. 991 to 993 of 1988 we
have expressed that our vOrder had been virtually stayed by the Supreme
vCourt and, therefore, there was no necessity to grant any exten-sion
of time to comply with our order. Dr. Krishna Murthy is right in
maintaining that the Supreme Court -had not expressly stayed our order

,.... -and therefore, the GOI was bound to implement the order made in his

T
‘s\t‘i ﬁ,.fra'ﬁ t}h We have expressed our view taking a broad view of the whole

/;'(,l ,matt’efé On this it is even now open to GOI to implement the order
@ by '\
H Zz 1 .
;‘\ de yin favour of the petltloners. . Whether it should do so or not
\5" -*~md ﬁﬂ? }) '
\;;v,\ < is @ matt:er for GOI to examine and dec1de. But, notwithstanding all

Yoo’ ./\&

AN /
~ 04'vGrtR:.sAe are of the view that these are not fit cases in which we
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"\, stage without notice to the respondents.}
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uld init’iate contempt proceedings against ‘the réspondent_s.

tllerefore, dismiss these Contempt of Court Petitions at|the admission

. ‘:'ﬁ"c;:

We,

/

1

yl\fEI\iB;EZR(A) /STG =7

F




, _
. 'E) Commercial Complex(BDA)
_ ’ - - Indiranagar
‘ . Dangalore - 560 838
N
bated 3 9 AR 1389
IR I IN  APPLICATION.NO (8) 991 to 993 )
& 1A 11 N ANES, 970 to 981/ET(F) & TIS Y /e8(1)
W.Pe NO (S)
/
Applicant (s) |
’ Licant (e Respondant (s) ,
Shri G.K. Shenava & 16 Ors V/e  Tie Secrstary, M/o Hoss Affairs, Dept of
To , : fersormel & Admn Rsforms, New Delhi & 9 Ors
. . ,
4. Shri X.R.B. Kaunth 7. Shei A,S, Padnerajaish
Advocate ! Central Govt, Stng Counsel
, 32, mangalnegar High Court Building
Scakoy Road Cross , 8angalore - 560 601
Bangalore - $60 0S2 : -
8. Shri §.V. Nerasishen
2, Shri 8.8, Bhat ' State Govt. Advocats
" Rdvocate . Office of the Advocate Gerwrsl (XAT Unit)
545, 16~-A Main 80A Commercisl Complex, Indlrm;cr
111 Block, xormégm Bangelors - 560 038
Bnngalou - 560 034 | :
3. The Secretary . Advocate
ODepertment of Environment & Forests Kurubars Hostel Buildihg
Paryavaran 8haven ‘ : 2nd Main Road, Gandhinagar
CGO Complex, Lodhi Road S8angalore ~ 560 009
New Delhi -~ 110 003
10.

4,

S.

%‘%M N

CENTRAL ADMINISTRATIVE TRIBUN RL

BANGALORE BENCH
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The Sscretary

Rinistey of Homs Affairs
Oepartment of Personnel &
Administrative Rafor-s
North Block

Weu Delhi - 110 001 | '

The Chief Socrotary
Govt, of Kernataks
Vidhane Soudha .
Bangealors ~ $60 001

The Secrstary

tUnion Public Service Conhuon
Dholpur Houes

Shahajahen Road ,

Mew Dslhi = 110 011

Subgeci;'. s

SENDING COPIES OF ORDER PKSSED BY THE BENCH

Shri H.8, Oatasr .
Advocate -
60478, Bellary Road
Sadashivenagar

Sangalors - 560 006

| Please find enclosed herewith a copy of ORDER/SEAX/INXERZRXENNENX
passed by tBis Tribunal in the above said application(s) on

20-2-89 & 23-2-89
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Or S. Krishnemurthy, 1PS & 2 Ore

In the

Central Administrative

PR

. Tribunal Bangalore Bench._
- Bangalore
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P& AR, ND & Ope. Nos.
Order Sheet (contd) n.S.
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Date Office Notes | Orders of Tribunal .
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‘ 1. "As the Hon'ble Supreme Court has

s urtually stayed the operation of our
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sion of time does not ariee.
reject IA NOolo

“1 drder the question of our granting exten-

We, therefore
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§_I_3.K; Seneva & Ors -

K.R.D. Karenth & N.B, Bhat
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2. Shri HSP urges

No.2.

appearing in person

| 115, 716, 991 to 983
and others have file
before the Suprema c
' isauad notices and h
ing t&s 4 1989. In

the Suprema Court ha

-~ there should be no r

\T ‘our erder in thes
/\ %

.

/b6 already seized by
direct the paztisy t

In the light of
we allow IA No,2 and
30.4.1989 in respect

not covered by the o

R 1§

for extension of tim

for overw.one of the

uld not be praper
R

Court on 19,1,1989,

Axscu . :
| w\ S

giont In this IA Reséohqent 1 has ‘sought

t111°.30,4,1989,

‘ dA
for grant of ths time

reasons stated iﬂ_IA :

3. S$hri G.K, ShenaVa one of the applicants

opposes this IA

4. Rgainst our order in A No.970 to 981/87’ :

88 the Union of India |-
4 Special Leave peution‘
surt which had already
as posted them. for heat-

its order dated 19,1.89
8 also directed that .
eversion in pursuance 'i

L 088880

\5.}‘§§nbay one of these facts, justify us

%o grant ‘time till 30 0401989,

fiﬁe;we‘aie of the'vkeu that when the matter
~ .

Evan other~

the Supreme Court it
r this Tribunal to
0 implement‘the,order.

our abova hiscﬁasibn
extend tiﬁe(upto
of matters that ars

rder made by the Supreme
i ; _r

S«:‘I Tj{
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Commercial Complex(BDA)
Indiranagar
Bangalore -~ S60 038

Dated g\é 8&_

‘ - gs(®),
APPLICATION NOS, 970 to 981[87‘F!, 715 & 7161 991 to 993/88([)
W.P.NG, ' . 10958 _to_10960/83 ‘
Applicants : _ Rasgundents
Shri G.K, Shenava & 16 Ors V/E‘ The Secratary, M/o Home Affairs, Dept of

Personnsl & Admn Reforms, New Delhi& 9 Ors

Conssrvator of ¥Forss Conservator of forests

To - _ 4 : - ' '
@ Shri G.K, Shenavay IoFeSe o - @ Shri A.S. SadashivéiahA.

(Forest COnsarvation) ’ Mysore Circle
Aranya Bhavan : : Mysore
Bangalore - 560 003
. / shri Ereppa', L.FeS. /
<:£> Shri N. Sampangi, I.F.S. : . Conservator of Forests
-~ Technical Assistant to Chiaf : ‘Hassan Circle
Consarvator of Forests (Develobment) _Hassan ‘
- Aranya Bhavan = - . ,
" Bangalore - 560 003 : , <i%§ Shri A.C. Lakshman, I.F.S./////
' u////’// , Conservator of Forests
(g) Shri P.K., Devaiah _ ’ ‘ Shimoga Circle
: General Manager - ' * Shimoga
Karnataka Cashew Development Corporation '
Limited @ shri B,N. mtil’ I.F.S.
Mangalore (Dakshina Kannada Dist) Conservator of Forssts »
; //////// Ory Lan Development Board
@ Shri B.R. Bhaskar, IF.S, .- ~ Belgaum . -
Prinéipal - * /
- "State Forest Service Ccllegé Shri B, Shantaram RAdappa, KF.S.

“ COimbatore (Tamil Nadu) Conservator of -forests
: Mysore Paper Mills Limited

(jg; Shri A.S. Kumar, I.F.S.///////// nysore ‘ -
Conservator of Forests : ‘
@ \F.S.

‘Bellary Circle - Shri K. G. Maharudrappa,

'~ Bellary 'l ' Conservator of Forests
<:g§ Shri AN, Yellappa éaddy/////f///

Dry Land Development Board
LConservator of Forssts

Gulbarga s//////
Kanara Circle Shri K.AR., Kushalappa, I.F,.S,

Dharwad Conservator of forests (Ressarch)
Aranya Bhavan, Malleswaram

:  sy;z\ . : | i} B Bangalore - 5604003
S @7L |

...2




i tgf}//ghri N.B. Bhat
" Advocate

15.

16,

17.

18,

20.

21,

22,

"No., 1k

'Belgahm District

Govt. of Karnataka

‘Shri ﬁ [1:] mhan Ray, I._ Foso ) 230
COnseﬂvstor of Forests & .
-.Gensral Manager : -

Karnataka fForest Development Coxrporation

Crescsnt Road' '
aangaﬂore - 560 001 (i:::>
24,

Or S. Krishna Murthy, I.P.S.

Deput Commissioner of Police, CAR
Mysore Road ,
Bangalore - 560 018 -

Shri K, Srinivasa Alva, I,P.S,.
Deputy,Commissionar of Police (L & 0)
Infantry Road |

ore - 560 001 25.

%
26,

Banga

Shri Y.S. Rao, I.P.S.
Superintendent of Police

Belgal

Shri F R.D. Karanth
Advocate

32, Mangalnagar
Sankey.Road Cross .
Bangalote = 560 052

27.

545, 16-R Main
III Block, Koramangala
Bangdlore - 560 034
The ecretery 28.
Department of Environment & Forests
Paryévaran Bhavan
CGO Complex, Lodi Road
New Delhi - 110 003 T,

_ 29,
The Secretary ~ *
Ministry of Home Affairs
Department of Pesrsonnel &
Administrative Reforms
_Nort# Block
Nsw Delhi - 110 0D1

30.

The Chief Secretary .

Vidhana Soudha -

Bang%lore - 560 001

'shri T, Madiyal, I,P,S,

. District Poll
‘Mysore . -

The Secretary

Dholpur ‘House |
Shahajahan Roa
New Delhi = 11

Shri Jagjit Lamba, I.F.S. v !
Conservator of Forests. : '
Dryland Development Board

0ffics of ths
Viswesweraieh Tower

Dr B.R. Imbedk#r Road _
Bangalora -580001

Shri M.L. Ram Prakash, I.F.S..
Conservator of Forests (HQ)
office of the Chief Conservator
of Forests (Gsneral)

ARranya Bhavan, Melleswaram
Bangalore - 560 003 -

Shri KeUe. She ty, I.P.S.
Director of Youth Services -
State Youth Centre
Nrupathunga Réad T
Bangalore - 56C 001

Shri Jaiprakalh, I.P.Se
Deputy Inspector General of Police
Central Range ,

No. 5, Miller's Road
Bangalore ~ 560 052

cf Police .-

Superintenden :
0ffice

Shri S.N, Borker, I.P.S.
Superintendent of Police
District Police Officer
Hassan '

Shri M.S. Padmarajaiah
Central Govt. Stng Counsel
High Court Building

' Bangalore - 560 a0t

\

0603




4(‘
3.

/rjk . I S

Shri S§.V, Narasimhen

State Govt. Advocate

0ffice of the Advocate General (KAT Unit)
BDA Commerciel Complex

Indiranagar

Bangalore - S60 038

Shri Mohandas N, Hegde
Advoceate A

Rurubara Hostel Building
2nd Main Road, Gandhinagar
Bangalore - 560 009

Shri H.B, Dater - '

Advecate . Lo / B3, B«.Ugva, (%J‘m)

.5;67\6*171\:\41‘ _'
ZZCAJ\jz}jQA}_3~G;L(nDG/C

R

Subject 3 SENDING COPIES OF ORDER PASSED BY THE BENCH

~ Please find e;closéd herewith the copy of ORDER passed by this Tribunel in

the sbove séid applicationé en 26-8-88.

Encl

: RAs above




1.

CENTRAL ADMINISTRATIVE TRIBUNAL: BANGALORE
DATED THIS THE 26TH DAY OF AUGUST, 1988.

PRESENT:

Hon'ble Mr.Justice K.S.Puttaswamy, e Vice-Chairman;
And:
Hon'ble Mr.L.H.A.Rego, «+ Member(A).

APPLICATION NOS.970 TO 981 OF 1987, 715, 716, 991 TO 993 OF 1988.

G.K.Shenava, I.F.S.,

Conservator of Forests

(Forest Conservation)

Aranya Bhavan, Bangalore-560 003,

N.Sampangi; I.F.S.,
Technical Assistant to Chief Conservator

. of Forests (Development) Aranya Bhavan,

ey

)

% »E:\W/ﬁelgaum.
N

Bangalore-560 003,

P.X.Devaiah,

General Manager, _

Karnataka Cashew Development Corporation
Limited, Mangalore, D.K. '

B.R.Bhaskar, I.F.S.,
Principal, State Forest Service
College, Coimbatore.

A.S.Kumar, I.F.S,, : ]
Conservator of Forests,
Bellary Circle, Bellary.

A.N.Yellappa Reddy,
Conservator of Forests,
Kanara Circle, Dharwad.

A.S.Sadashivaiah,’I.F.S.,
Conservator of Forests,
Mysore Circle, Mysore.

Erappa, I.F.S.,
Conservator of Forests,
Hassan Circle, Hassan.

C.Lakshman, I.F.S.,
servator of Forests,
moga Circle, Shimoga.

L (10BN Patil, I.F.S,,
, )}Conservator of Forests,
J\QDé§ Land Development Board,

—=2-11,B.Shantaram Adappa, I.F.S.,

Conservator of Forests,
Mysore Paper Mills Limited, .. Applicants

Mysore. (Contd..)

.
e e g ———————




12.K.G.Maharudrappa, I.F.S.,

Conservator of Forests,

Dry Land Development Board,
" Gulbarga. :
v : A.Nos. 970
13.K.A.Kushalappa, I.F.S.,

S/o K.K.Achappa,

Aged 50 years,
" Conservator of Forests (Research),

Aranya Bhavan, Malleswaram,

Bangalore-560 003.

'14.Ram Mohan Ray, I.F.S.,

S/o G.S.Ray, Aged 41 years,
Consevator of Forests and General
‘Manager, Karnataka Forest Development
Corporation, Cresent Road,

15.Dr.S.Krishna Murthy, I.P.S.,
Deputy Commissioner of Police, CAR,
Mysore Road,»Bangalore—560 018.

16.K.Srinivasa Alva, I.P.S.,
Deputy Commissioner of Police (L & 0),
No.1l, Infantry Road, Bangalore-560 001.

17.Y.S.Rao, I.P.S.,
Superintendent of Police,

Belgaum District, Belgaum. ‘ .. Appl
‘ A.Nos.991

(By Sri K.R.D.Karanth, Advocate for Applicants in A'Nq
& Sri N.B.Bhat,Advocate for Applicants in A.Nos.71
993 of 1988)

Y.
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.. Applicants 1 to 12 in

to 981_of 1987.

Bangalore-560 001. ' .. Applicants 1 and 2 in
| A.Nos. 715 & 716 of 1988

icants 2 to 4 im . |
to 993 of 1988. |
|

s.970 to 981/87
5, 716, 991 to |

1. Union of India
by its Secretary to Government of India,
Ministry of Home Affairs, Department of
Personnel & Administrative Reforms,
North  Block, New Delhi.110 001.

2.'S£ate of Karnataka,
represented by the Chief Secretary -

.. Respondents 1 and 2 in

3. Union Pub11c Service Commission,
_ . Dholpur House, Shahajahan Road,
. New Delhi-110 011
by its Secretary. .. Respondent-3 in A

4, Sri Jagjit Lamba, I.F.S.,
' Conservator of Forests,

Dryland Development Board,
~Office of the Divisional Commissioner,
- Visweswaraiah Tower,

Dr.B.R.Ambedkar Road,

to Government (DPAR), Vidhana Soudha, Bangalore-560 001. e
’ a1l Applications.

Nos.715 & 716/88

Bangalore-560 001. .. Respondent-3 in A.Nos.970 to 981/87
' Respondent-4 in A.

Nos.715 & 716/88
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5. Sri M.L.Ram Prakash, I.F.S.,
Conservator of Forests,(Head Quarters),
Office of the Chief Conservator of Forests
(General), 'Aranya Bhavan' Malleshwaram,
Bangalore-560"003. .. Respondent-5 in A. Nos 715 & 716/88

6. K.U.Shetty, I.P.S.,
Director of Youth Services,
State Youth Centre, Nrupathunga Road,
Bangalore-560 001.

7. Jaiprakash, I.P.S.,
Deputy Inspector General of Police,
Central Range, No.5, Miller Road,
Bangalore-560 052.

8. T.Madiyal, I.P.S., | .
Superintendent of Police,
District Police Office, Mysore.

9. S.N.Borkar, I.P.S.,
Superintendent of Police, .
District Police Office, Hassan. .. Respondents 3 to 6 in
‘ A.Nos. 991 to 993 of 1988.

(By Sri M.S.Padmarajaiah, SCGSC for Rl in all applitations
_and for R-3 in A.Nos.715 & 716 of 1988.
Sri S.V.Narasimhan,GP for R-2 in all ‘Applications.
Sri Mohandas N. Hegde, Advocate for R-3 in A/Nos.970 to 981
of 1987 and R-4 in A.Nos. 715 and 716 of 1988.
Sri H.B.Datar, Sr.Advocate for R-3 to 6 in A.Nos.991 to 993/88)

These applications having come up for hearing, Hon'ble Vice-

Chairman made the following:

ORDER
As the questioms that arise for determination in these cases

are common, we propose to dispose of them by a common order.

2. Applications Nos. 970 to 981 of 1987, 715 and 716 of 1988
‘are made under Section 19 of the Administrative Tribunals Act,l985

("the Act') and tﬁey relate to the Indian Forest Service ('IFS'").

Ye will hereafter refer to them, as the IFS Swet. Applications Nos.
to 993 of 1988 are transferred applications‘ and are received
om the High COurt of Karnataka, under Section 29 of the Act and

they relate to the Indian Police Service ('IPS'). Ve will hereafter
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3. In order to appreciate the questions that arise for determi-

nation in these cases, it is first necessary to notice the facts

in the afor'esaid two Sets, in their order.
I: THE IFS SET

4. Prior to 1-10-1966 Sarvashei G.K.Shenava, N,Sampangi, P.K.

evaiah,A B.R.Bhaskar, A.S.Kumar, A.N.Yellappa Reddy, A.S.Sadashivaiah,

rappa, nd K.G.Maharu-

970 to 981 of

A.C. Lakshman, B.N. Patll B.Shantharam Adappa
drappa, who are the appllcants in Apphcations Nosr/

1987 were all working as Assistant Conservators of Forests ('ACFs')

in the Karnataka  Forest Service ('KFS'), a State Fo}est Service of

In accordance with the Indian' Forest Service

the Karnataka State.
t were sele_cted

(Initiai Recruitment) Regulations,1966 ('IRR'),

and appointed to the IFS wlth effect from 1-10-1966 in a somewhat

long-drawn and tortuous proceeding , the detalls of which are not

very necessary to recount. On their appointment tL the IFS, they

as their Year of Allotmen ('YOA') to the’

were all assigned 19643,
" been L
that all of" thle have/ 1nducted

IFS. It is however not in dispute,

in the country.

On their selection and appointment to the IFS, the applicants have

advanced in their service career and all ‘of them ar currently hold- -

into the IFS, from the very inception. of that servic
1ng the posts of Conservators of Forests, %

5. Sri K.A.Kushalappa, the appllcant in Appl cation No 715 of

1988, was selected and appointed as an ACF to the KFS in‘ »1965 On

that appointment, he was deputed to the Forest Research Instltute

the -State Forest

and'Colleges, Dehra Dun ('FRIC') to undergo a two year D1p1orqa Course
or'Training in Forestry for Gazetted Officers 1nl

. Service. He completed the same successfully and became a full member

of the K-S by 1967.

6. When working as ACF in the KFS, Sri Kusha appa appeared for



‘["' the very first competitive examination,held'by'the'Unioh Public Ser-

- vice Commission ('UPSC') for the IFS, in 1967, under the Indian Forest

Service (Recruitment) Rules, 1966 ('RR') and the Indian Forest Service

- the IFS”w1th effect from 1-7-1968, with 1967 assigned to him as his

YOA. He was however exempted from undergoing the course of training
in Forestry in the FRIC, which was one of. the requirements to be

% : : fulfilled, in respect of direct recruits to the IFS.
: ‘ .

t

I

7. Sri Ram Mohan Ray, the applicant in Application No.716 ‘of
1988 appeared for the competitive examination held by the UPSC to
the IFS in 1969, in which he was successful. He_was thereon selected

and appointed to'the'IFS’with effect from 1-4-1970 and assigned 1970
as his YOA.

8. Sri Jagjit ‘Lamba ('Lamba'), respondent-3 in ‘Applications

ﬁNos. 970 to 981 of 1987 and respondent-4 in Applications Nos. 715

!

! | ‘ .

; _ }yand 716 of 1988, an Ex-Emergency Commissioned Officer or Short ‘Service
e 3} y

% - df/j / Commissioned Officer ('EC/SSC') of the Indlan Army, appeared for
. N

: 8 & At LA

\§§§;:L»¥jf"'f " the aforesaid IFS competitive examination held in 1968 and was success-

ful. He was then appointed to the IFS with effect from 1-4-1969,

but was ass1gned 1964 as his YOA.

9. Sr1 M. L Ramprakash ( Prakash'), respondent-5 in Appllcatlons

ve examination held by the UPSC in 1970, and was successful.

e> Was thereon appointed to the IFS’with effect from 1-3-1972 with

- g e e~

assigned to him as his YOA.

10. The principal grievance of the applicants.is.in regard to
assignment of an earlier YOA to Lamba and Prakash than they,

with consequent higher seniority over them.

(Appointment by Competitive Examination) Regulatiens of 1967 ('ACER') -

- and was successful. He was, therefore, selected and appointed to




peared for the IPS competitive_examination Aheld

1966 and was appointed thereon to the IPS,?with effet.t from 14-7-1967

: with 1967 assigned to him as his YOA Sri Y S Ra applicant: in

~Application No.993 of _1988, corresponding to Writ Petition No 10960

'of- 1983 'successfully appeared for the .IPS ,competitiv_e examination

held by 'the'.UPSC in 1968 and was selected ‘and appointed "thereon to

the IPS with effect from 4-7-1969 with 1969 assigned to him as his .'

YOA.

12, Sri K.Srinivasa Alva, the applicant in Ap

pii‘cetion No.992

of 1988 i,corresponding to Writ Petition No.10959 of '1983 who was

a member of the Karnataka ‘State Police Service, was selected and

appo:mted to the IPS from the State cadre with effect from 24—5-—1972

w1th 1968 assigned to him as his YOA.

13. One Sri B.M.Yeshwantgol, the applicant in Application No.990

of 1988, correSponding to Writ Petition No;10957 of 1983 successfully

appeared for the IPS competitive examination 'held

by ‘the UPSC in

1964 and was thereon selected and appomted to the IPS in 1965 with

the YOA assigned to him as 1965 Since thls applicant expired on

13—2-1988 we have by our separate Order made on 20-

that this application has abated.

7-1988, declared .

14, Sri K.U.Shetty, respondent-3 ~on completion of his Pre-

Commission Army training which commenced in April,‘1€63. was commiss-

sioned in the Indian Army from 27—9-1963 When he was so functionmg,

he appeared for the IPS competitive exammation held by the UPSC

in 1966, on success in which, he was appointed_ to the

from 18—7-1967,with 1964 assigned to him as his YOA.

IP_S with ef_ﬁect

i By e e SO SRR AN
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15. Sri Jaiprakash, respondent-4 on completion of Pre-Commission
Army training'in 1963,was commissionéd in the Indiap Army on 3-5-1964,
and was discharged from the Army on 1-9-1969. On his discharge from
the Army, he appeared for the IPS competitive examination held by
the UPSC in 1968, on success in which, he was_selected-and apﬁoinfed

to the IPS with effect from 4-7-1969 with 1965 assigned to him as
his YOA. A

16. Sri T.Madiyal, respondent-5 while ‘studying for final B.A.
was selected for Pre-Commiséibn training in the Army in January,1964
and was later commiésioned in the Indian Army in Auéust,l964. He
was released from the Army in 1969 or so. He appeared for the IPS
competitive examination hel& by the UPSC in.1970, on success in which,
he was selected and appointed' to the IPS with effect from 10-7-1971

with 1966 assigned to him as his YOA.

17. Sri S.N.Borkar, respondent-6 on completion of his Pre-
Commission Army training in 1967, was commissioned in the Indian
Army in 1968 and was released in 1973, He appeared for the IPS com-
petitive examination held by the UPSC .in 1973, on success in which,-
he was selected‘and appointed fo.the IPS with effect from 21-7-1974

with 1968 aésigned to him as his YOA.

18. As in the IFS Set, -the applicants in these cases are aggri-
eved by the assignment of earlier yeérs of allotment‘to respondents

3 to 6 and consequent higher seniority over them.

» 19. Sarvashri K.R.D. Karanth and N.B.Bhat, learned Advocates
/G N

~\\afs'p red for the applicants in Applications Nos. 970 to 981 of 1987,and
v

'

"AB'i étions Nos. 715 and 716 of 1988 and 991 to 993 of 1988 respec-
fy. Sri-M.S.Padmarajaiah, léarned Senior Central Government Stand-
Céunsel appeared for the Union of India, arrayed as respondent-
No.l in all the;é cases and for the Union Public Service Commission,.

which is respondent-3 in Applicationg Nos. 715 and 716 of 1988. Sri

S.V.Narasimhan, learned Government Advocate appeared for the State



- these applications are liable to be dismissed, wit

in regard_to the IFS Set and delay and laches in

-8-

-

- ‘ r."

ofv“Kafnataka, arrayed as respondent-2, in 311  tAese cases. Sri
, Moﬁandas N.Hegde, learned Advocate appéaréd for Sri Laﬁba, who is
‘arryed as reSpoﬁdent—3 and 4 in Applications Nos. 970" to 981 of 1987
and 715 and 716 of 1988 respectively. S;i H.B.Datar,llégrne&_Senior

‘ Adv§cate, assisted by Sri Y.H.Jagadish, appeared for| respondents Nos.

3 to 6 in Applications Nos. 991 to 993 of 1988. Sri Prakash, respon-

dent-4 in Applications Nos. 715 and 716 of 1988, who was duly served,

was absent and unrepresented.

20. Applications Nos. 970 to 981 of 1987 have been filed on

12-11-1987, while Applicatior8 Nos. 715 and 716 of 1988< have been

filed on 20-5-1988. ‘ ‘ T

21. In- their separate but common ireplies,

respondents 1 and

2 have inter alia urged, that these applications are barred by time

and therefore, are liable to be dismissed in limine, on that ground.

22. Applications Nos. 991 to 993 of 1988, cor

responding to Writ

b‘Petitions Nos. 10958 to 10960 of 1983, were filed before the High

Court of Karnataka, under Article 226 of the Constitution of India,

on 16-6-1983. In these applications, the responde

nts without filing

any written objections or replies before the High Court or this Tri-

bunal, have urged that there has been undue delay

merits.

23. As the objections urged by the responde

Set, go to the root of the matter, it is necessal

first and then the mérits, if that becomes necessary.

24, Sarvasiri Padmarajaiah, Narasimhan and

hpplications Nos. 970 to 981 of 1987 and 715 and

and laches on the

~ part of the applicants in approaching the High Court, on which'ground,

hout examining the

>nts on limitation
respect of the IPS

ry to éxamine them

Hegdef'urgedz.that'

716 of (1988 filed

., under Section 19 of the Act, which seek to agitate matters settled
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or decided in 1969 and 1972 respectively, were barred by time and
therefore, are liable to be dismissed in liglgg, without the merits
being e*amined. In support of their conteﬁtion, counsel for the
respondents strongly felied on the ruling of the Principal Bench
of the Central Administrative Tribunal in V.K.MEHRA v. SECRETARY
INFORMATION AND BROADCASTING (ATR ‘1986 CAT 203), KSHAMA KAPUR wv.
UNION OF INDIA [1987 (4) ATC 329] and on an unreported decision of
the Ahmedabad Bench of the.said Tribunai in- SHAILENDRA KUMAR SINHA
v. GOVERNMENT OF INDIA AND OTHERS (0.A.361 of 1987 decided on

'25-8-1987). "

25. Sarvashri Karanth and Bhat, urged that the applicants chal-
lenge the vires of statutory provisions and seek for a direction
for extension of the very principles accepted by the High Court of
Calcutta in SUBIMAL ROY AND OTHERS v.AUNION OF INDIA AND OTHERS (Civil
kule No.3596(W)/1973 decided on 30th September,1985). They further
state that this came to their knowledge, only when they addressed
representations to the Government in May/June,1987, which rightly
entertained them, but did not so far decide the same,one way or the
other, were within time and, therefore call for adjudication on

merits.

26. Section 21 of the Act, which prescribes limitation for appli-
cations under the Act, reads thus:

21. Limitation.- (1) A Tribunal shall not admit an
application,-
(a) in a case where a final order. such as is mentloned
in clause (a) of sub-section (2) of Section 20 has
been made in connection with the grievance unless
the application is made, within one year from the
date on which such final order has been made;

(b) in a case where an appeal or representation such as
is mentioned in clause (b) of sub-section (2) of Sec~
tion 20 has been made and a period of six months had
expired thereafter without such final order having
been made, within one year from the date of expiry
of the said period of six months.




thereunder, do not make applicable, the provisions o
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(1), where -

under this Act in respect of the matter to
order relates; and

(b) no proceedings for. the redressal of such

High Court,

- or within a period of six months from the said da
ever period expires later. :

(3) Notwithstanding anything .contained in s

after the period of one year specified in clau

applicant satisfies the Tribunal that he had
cause for not making the appllcatlon within such p

!I\

the period of 11m1tat10n, for applications to be made

the Limitation Act of 1963 (Central Act No.36 of 1963
confers power on the Tribunal to condone delay, in reg
tions made under the Act.

section in the Act and is a complete code in itself, i

27. Section 21 or other provisions of the Act or

provisions of the 1963 Act,for the purpose of determini
of limitation under the Act. Thus far, there is

But, this does not necessarily imply, that the nrinci
sections 3(1) and 22 of the 1963 Act, cannot be invoked

the question of limitation under the Act. In the

Tribunal, to invoke and apply the principles underly

(2) Notwithstanding anything contained in sub-section

(a) the grievance in respect of which an application is
made had arisen by reason of any order made at any
time during the period of three years immediately
preceeding the date on which the jurisdiction, powers
and authority of the Tribunal becomes {%ercisable

hich such

grievance

had been commenced before the said date before any

the application shall be entertained by the Tribunal if
it is made within the period referred to in clause (a)
or, as the case may be, clause (b), of sub-section (1)

te, which-

ub-section

(1) or sub-section (2), an application may be admitted

se (a) or

clause (b) of sub-section (1) or, as the case may be, the
period of six months specified in sub-section (2), if the

sufficient
eriod.

sub-sectiong (1) and (2) of this section at the outset, prescribe

under the Act,

Sub-section (3) of this Section which corresponds to Section 5 of

D ('1963 Act'),

ard to applica-

" In regard to limitation, this is the lone

n this respect.

the Rules made

f the 1963_Act

to the proceedings under the Act. We cannot, therefnre, invoke the

ng the question
no difficulty.
ples underlying
while dec1d1ng

absence of . any'

express provision to the contrary, in the Act, it is open'to this

ing the various
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provisions of .the 1963 Act and in particular, Sections 3(1) and- 22
of that Act, which recognise well-settled legal principles, in" the

administration of justice in our country. We hold so accordingly.

28. In deciding this aspect, we must bear in mind, all other
rules - of constructidn and the principles underlying in enécting a
périod of iimitation in the Act and the 1963 Act. This has been
neatly set out under the caption "Principles of Limitation and their
Evaluation" by Justice Sen while editing B.B.Mitra's Limitation Act,
(18th Edition). With this preface, we now proc;éd to'examine whether
the applications before us made under Section 19 of the ‘Act, are

within time or not.

29, The applicants have invoked only Section 21(1) and not Sec-
tion 21(2) of the Act, the scope of which has been determined and

.concluded by a string of rulings.

30. Section 21(1)(a) igig;stipulateséﬁgﬁ’a period of oné year.
from the date on which a final order had been made against an
aggrieved.person 6r-app1icang,for the purpose of filing an application
before this Tribunal. Section 21(1)(b) ibid stipulates a period ﬁf
one year on expiry of 6 months, from the date on which, é represen—

tation had been made, for redressal of the grievance.

31. The first and primary relief,_éought by the applicants in
the case before us, is to strike down Section 3(1A) of the All India

Services Act,1951 (Central Act No.LXI of 1951) ('1951 Act') and Rule

“_(d) of the Indian Forest Service (Regulation of Seniority) Rules,

s , TQﬁg, 'IFS Seniority Rules'). On that basis, they have sought for
\ AR A\ ¥ !
-+ incidental reliefs flowing from the same.
,g(&“n J ’ ) :
/¢ 32. The incident of assignment of 1964 and 1967 to Lamba and

N i e

BawaﬁakaSh, as their YOA flows from and is consequential to the IFS
\_/ . .
Seniority Rules. That assignment is not on an independent and a

separate determination of the claims of the applicants vis-a-vis
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and Prakash, is a mere rotine and mechanical ritual,

the Rules, impugned beforé us. Its validity, depends

the YOA too, in their respect must necessarily fall

33. Whether the applicants succeed in their ch

wéy or the other, in our approach to the problem.

every day and in fact every monent. Consequentiy, a

35. When there'is challenge to a law, enacted by
or Government, the requirement of an 'order' and-
as contemplated in Section 21 of the th, will not

is so, then this Tribunal cannot insist, on either

‘under Section 21 of the Act. That defect or lacuna,
tion 21 of the Act cannot be remedied by this ' Tri
a situation, the only plausible manner of resolvi

legal conundrum, is to hold, that the wrong sought

1nev1tab1e

clusion, which is loglcal legal and/xxm&u&&ak&%i

able and cannot at all, be overcome.

at all deal with challenge to a law. Both of these

Lamba and Prakash or vice-versa. The assignmentv-of YOA to Lamba

us are in time. We are of the considered view, that

emanating from

upon the vali-

dity of the Rules. If the Rules are struck down, then igéo facto,

to thebground.

This is the, essence of the relief sought by the applicants.

allenge or not,

which fact really hinges on merits, should not at ail, sway'us one

34, It is well recognised, that a law on a statute book, operates

person affected

by such law, suffers injury or grievance, every day and every moment .

the Legislature
'representation’
arise. If that

of them, as a

condition precedent, for entertainirg the applications ‘under the

Act or as a starting point or threshold for computing limitation,

“if any, in Sec-

bunal. In such

ing this seeming.

to be redressed,

.

is a continuing one or a continuing cause of action, analogous to

the principle, underlying Section 22 of the 1963 Act. On this con-

in the aforesaid

circumstance, we must- perforce hold, that the applications before

this is inevit-

36. In Mehra's and Kshama Kapur's cases, this Tribunal did not

cases only dealt
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. with orders made against the applicants in question. Hence, 'the
principles enunciated in those cases, do not bear on the point that

arises in the cases before us.

37. The decision in Shailendra Kumar Sinha's case, strongly
relied on by the respondents reads thus:

"Heard the petitioner Shri Shailendrakumar Sinha in
person. His cause of action has arisen according to the
order dated 26-10-1972 and as such the petition under Sec-
tion 21 of the Administrative Tribunal Act,1985 is barred
by limitation. There is no merit also that we find in
condoning limitation as in the meantime besides the respon-
dent No.3 there could be a number of others who might also
be affected thereby. It appears that on this question,
the State Government has addressed a letter to Government
oof India dated 13th December,1973 which has been produced
by the petitioner but which he states was not furnished -
to him. The petition, therefore, is clearly barred by
limitation and does not disclose any cause for condonation
and, besides, we have no jurisdiction to do so (See R.S.
Singhal vs. Union of India - ATR 1986 CAT 28). Even if
there are repeated reminders that does not keep the cause
alive. The petition, therefore, rejected at the stage of
admission.

This order does not set out, as to what was thé challenge of the
applicant and as to how and why, the same was barred by time. The
1imitation- in regard to the application in that case, appears to
have been computed from 26-10-1972 i.e, the day on which,_thg;e was
an order made ééainst the applicant and on that basis, the decision
appears to havé been rendered by the Ahmedabad Bench.. The ﬁase does
not lay down any principie. At the most, it is only a decision on
its own‘facts and. cannot, therefore be ;egarded as a binding prece-
dent. We, therefore, with respect, 'decline to placg any reliance
onh this decision of the Ahmedabad Bgﬂch of the Central Administrative

. . . \

N : . We have earlier noticed, that in May/June,1987, the appli-

;,f><ﬁg¢:) X

de représéntations to the Government of India ('GOI')»thfough
v\_’tﬁgiﬂs thekp etpment of Karnataka ('GOK') to extend to them, the benefit
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The ultimate authority to decide those representations, was the GOI
. , ,

and, therefore, the GOK rightly forwarded them to the former, with
its comments. On receipt of the same, the GOI gave an interim reply
to the GOK, on 28-10-1987, which reads thus:

Government of India, Paryavaran Bhawan,

Ministry of Environment & . C.G.0.Complex, Lodi Road,
Forests. : New Delhi-110 003

" . No.20014-8/87-IFS.1I
Dated 28-10-1987.

The Secretary,
Department of Personnel & Administrative®

Reforms, Government of Karnataka,
Vidhana Soudha,
Bangalore.

Sub: Indian Foresthervice - Karnataka cadre ~ represen
tations from officers against assignment of '1964'
as the year of allotment to Sh.Jagjit Lamba -
regarding. L

Sir,

I am directed to invite reference to your letters
No.DPAR 59 SFP 87 dated the 19/20th June,1987, 25th June,
1987, 8th July,1987, 24th August,1987 and 16th |September,
1987 on the subject mentioned above, and to say as follows:-

2. It is seen that the representations rely mainly
on the judgment dated 30th September,1985 pronounced by
the Calcutta High Court in Civil Rule No.3596(W) of 1973
titled Subimal Roy and others’ vs. Union of India etc.
Despite sustained efforts it has not been possibple so far
to secure a certified copy of the judgment delivered by
the Calcutta High Court in the Writ Petition cited.

3. The representing officers may, in the meanwhile,
kindly be informed under intimation to this Ministry, that
their representations are under consideration and a final
decision in the matter, as and when arrived at, will be
communicated to them.

Yours faithfully,

Sd/-| K.S.Achar,
Desk Officer.

On receipt of this interim reply, the GOK by its leftér No.DPAR 59
SFP 87 dated 10-11-1987 (Annexure-Al) informed the applicants thus:-

"Sub:Indian Forest Service-Karnataka Cadre - represen-
tations from officers against assignment of

'1964' as the year of allotment to Sh.Jagjit

Lamba - regarding. o

I am directed to refer to your representation addressed
tothe Chief Secretary to Government of Karnataka on: the
subject mentioned and to state that the said representation
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received from you has been forwarded to Government of India,
v Ministry of Environment -& Forests, Department of Forests
and Wild-life, New Delhi for taking further needful action.
In reply to the said letter the Government of India,
Ministry of Environment & Forests, Department of Forests
& Wild-life, New Delhi in their letter No.20014-B/87-IFS-
II dated 28-10-1987 has desired to inform you that the
matter is under consideration and a final decision in the
matter as and when arrived at will be communicated to you."
As the applicants did not receive any further communication for a
period of six months, they approached this Tribunal, reckoning expiry
of the pefiod of 6 months, as the starting point of limitation, for
their applications. We are not concerned whether there is merit
or not in their représentation. But, nevertheless, the fact remains,
that the applicants had addressed representations to the GOI, to
extend to them the benefit of the order of the Calcutta High Court,
in Subimal Roy's case and that these representations had been enter-
tained by the GOI. When once these represetations had been entertain-
ed by the GOI rightly or wrongly, the applicants can undoubtedly
invoke the provisions of Section 21 (1)(b) of the Act and approach
this Tribunal on expiry of th period referred to, in that section.

This is what they have done. If that iﬁbo, then it follows, that

these applications are in time.

39, On the foregoing discussion, we see no merit in the objec-
tions of the respondents in this respect and we, therefore, reject
the same. Consequentiy; we hold that Applications Nos.970 to 981

of 1987 and 715 and 716 of 1988 are in time,

40. Sarvastiri Padmarajaiah and Datar urged, that on grounds

@/;;;“ﬂ; of delay and laches, Applications Nos. 991 to 993 of 1988, call for
$§f;;' | ir dismissal in limine, as ruled by the Supreme Court in KAMINI
; : \k;%% DAS CHOUDHURY v. STATE OF WEST BENGAL AND OTHERS [1972 (7)
E; :23;;;;23“5‘ (I R. 746]; MALCGEM LAWRENCE CECIL D'SOUZA v. UNION OF INDIA AND

i:#'\”wwﬂ, 8 GéﬁERS [1976 SCC (L&S)115]; ROSHAN LAL AND OTHERS v. INTERNATIONAL
‘ _B;WG“/'
g N = AIRPORT AUTHORITY OF INDIA AND OTHERS [1981 SCC (L & S) -303];

\
1



[(1988) 1 SCC 316].
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R.S. MAKASHI AND OTHERS -v. I.M. MENON AND OTHERS [1982 SCC (L ‘& 9

77 = AIR 1982 SC 101] K.R. MUDGAL AND OTHERS v. R.P! SINGH AND OTHERS '

| (AIR 1986 SC 2086) and G.C.GUPTA AND OTHERS v. N.K.

41. These are transferred applications and they had been filed

as writ petitions under Article 226 of the Constitution, before the

High Court of Karnataka.

Section 21 of the Act, has no application

torthese cases. There was and there is, no period of limitation pres-

cribed for a writ petition under Article 226 of the Constitution.

-

42, This Tribunal ‘which has stepped into the shoes of a High

’

as in ‘con'tent,'is invested with all the powefs of

- Court as a substitute, both de facto and de j’ur_e_,in form as well

a High Court, in

deaiing with a transferred proceeding, a fact which is well-settled,

by the decision of the Supreme Court in SAMPATH KUMAR v. UNION OF

INDIA AND OTHERS [1987 (1.) SCC 1241, 1It, theref

ore, follows as a

corollary, that this Tribunal can throw out a transferred application

on grounds of delay and laches, in the same manner

. 43. Whether there is such delay and laches,

‘that case only and not with reference to what w
facts and circumstances of another case. Judic

favour of exercising that power, at the very -admi

L after }J

44, On 17-6—1983 Rama Jois,J. bhowever, had

- in these cases. Taking due note of this fact, we

, as a High Court.

.on which gr.ounds

a Court'o;‘ Tribunal should or should not decline to exercise its

as decided on the

ial opinion is in

ssion stage itself

~and not generally after admission or/rule nisi is 1ssued by the Court.

'mus_t:, decide these

cases on merits only, rather than deline to exercise our jurisdiction

on grounds of delay and laches.

PANDEY AND OTHERS

~ jurisdiction, must be determined on the facts and circumstances of"

issued rule nisi

-
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'ZS, What we have expressed in the foregoing in the IFS Set of
cases in fegard to deciding the question of limitation, when a law
enacted by a Legislature or made by Government is challenged equally
applies to the challenge of the applicants in the cases of the IPS
Set as well, On what we have expressed therein, examining all tﬁe
facts and circumstances of these cases, we hold that in these cases
too we should not decline to exercise our jurisdiction oﬁ groﬁnds

of delay and laches but decide them only on merits.

46. In the premises aforesaid, we reject the preliminary objec-
tions urged for the respondents in all these cases and proceed to

examine the merits in both the Sets viz., the IFS and the IPS.

47, Sarvashri Karanth and Bhat u;ged, that Rule 3(2)(d) of IFS
Seniority Rules was violative of Articles 14 and 16 of the Constitu-

tion and, therefore, liable to be struck down. .

48, Sarvasiri Padmaréjaiah, Narasimhan and Hegde urged, that
the Rules providing for recognition of service rendered by the. EC/SSC
in the Indian Army, by way of weightage, for the purpose of seniority,
were not violative of Articles 14 and 16 of the Constitution and

were thus valid.

49, In T.ABDUL RAZAK AND ANOTHER v., THE DIRECTOR GENERAL,'ESIC,
NEW DELHI AND ANOTHER [(1988) 7 ATC 14] we have examined in detail_
the power of this Tribunal to examine the validity'of a service law’
if that becomes necessary. For the very reasons stated in thaf case

(vide: paras 14 to 20) we hold, that it is open to us to examine

validity of Section 3(1A) of the 1951 Act and Rule 3(2)(d) of
Rules. Learned counsei for the :esbondents did not rightly dis-

this position.

50. In Applications Nos. 970 to 981 of 1987, the applicants
have sought for stritking down Section 3(1A) of the 1951 Act. That
section , introduced by Section 2 of the All India Services Amendment

Act of 1975 (Central Act 23 of 1975) ;eads thus:
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shall include the power to give retrospective e

shall be given to any rule so as to prejudicia

cable".
The applicants,however, have not explained as to wh
_ reason, this Section is liable to be struck down. Ev

ing, this deficiency was not made good. On the o
arénth, in our opinion, very rightly did not pursue

We also f1nd no merit in this challenge of the appllcal

51. We will at the outset, broadly notice the

analyse the impugned Rules and finally deal with

52. In the construction of the Rules in general

pugned Rules in particular, we must bear in mind,

rules of construction of statutes. But, one
important rules of construction has been succinctly
| explained by Bhagwati,J.(as His Lordship then was)
V.

I.T.0.ERNAKULAM AND ANOTHER (AIR 1981 SC 1922).

the learned Judge explained the principles, in these f

& fZAdK)L

"(1A) The power to make rules conferred by th

a date notearlier than the date of commencemen
Act, to the rules or any of them but no retrospect

the interests of any person to whom such rule may

nts.

of the.

is section
ffect from
t- of this
ive effect
11y affect
be appli-

y and for what
en at the hear-
ther hand, Sri

this challenge.

We, there—

fore, reject their challenge to Section 3(1A) of the 1%51 Act.

Rules, closely

their validity.

and of the im-

the well-settled

elementary and
and effectively
in K.P.VARGHESE

In this case,

~

elicitous words:

"eeee. The of 1nterpretat10n of a statt

ment is not a mechanical task. |

the precision of mathematical symbols. It is

be idle to expect every statutory provision to
w1th divine prescience and perfect clarity'.

Hand when he said:"....... it is true that the
even in their literal sense, are the primary an
_the most reliable, source of interpreting the

d

But, it is one of the surest indexes of a matu
loped jurisprudence not to make a fortress out
tionary; bufto remember that statutes always
purpose or object to accomplish,
imaginative discovery is the surest guide
We must not adopt a strictly 1liberal
section 52 sub-section (2) but we must constr
guage having regard to the object and puUrpos
legislature had in view 1nenact1ng that provi

to thei
interg

1

e
]

itory enact-
It is more than a mere
reading of mathematical formulae because few words possess

an attempt .

to discover the intent of the legislature from the language

used by it and it must always be remembered that language
is at best an imperfect instrument for the expression of

human thought and as pointed out by Lord Denning, it would
be "drafted

We can do-

no better than repeat- the famous words of Judge Learned
words -used,

ordinarily
meaning of

any writing be it a statute, a contract or anything -else.
re and ‘deve-
of the dic-

have some

whose sympathetic and

r meaning'.

yretation of
ue its 1lan-

which the
ion and in
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the context of the setting in which it occurs. We cannot’
® dgnore the context and the collocation of the provisions

in which Section 52 sub-section (2) appears, because, as
pointed out by Judge Learned Hand in most felicitous
language:".....the meaning of a sentence may be more than
that of the separate words, as a melody is more than the
notes, and no degree of particularity can ever obviate

recourse to the setting in whlch all appear, and which
all collectively create........"

These principles, though expounded, in cohstruing a provision in
the Income Tax Act, are equally applicable to interpreting the Rules
in ggneral and the impugned Rule in particular. Bearing these and
‘other well-settled rules of construction, we will now ascertain the

true meaning and intendment of the Rules.'

53. In the IFS Seniority Rules, the challenge is only to Rule
3(2)(d) of the Rules. Very strictly, it is enough to notice and

deal with the same. But,‘in order to properly understand its setting,
% and )
collocation, meaning./ its validity, it is useful to read Rule 3 of

the Rulgs in its entirety, however concentrating on the construction
and validity of the impugned Rule. Rule 3 of the IFS Seniority Rules

reads thus:

3. Assignment of year of allotment - (1) Every officer
shall be assigned a year of allotment in accordance with
provisions hereinafter contained in this rule. '

(2). The year of allotment of an officer appointed
to the Service shall be -

(a) where an officer is appointed to the Service on the
results of a competitive examination, the year following
the year in which such examination was held:

(b) where an officer is appointed to the Service at its
initial constitution in accordance with sub-rule (1)
of rule 4 of the Recruitment Rules, such year will
be determined in accordance with the following formula:-
P Year of allotment = 1966 minus (N1 plus half of N2) wherein-

represents completed years of continuous service upto,
1st July,1966 in a post equivalent to or above a senior
scale post included in the State Cadre, provided that
any such Service rendered during the first eight years
of gazetted service of the officer shall be excluded
for this purpose.

A" ‘. N2 represents completed years of continuous Gazetted ser-

O:%“-~“*§/<Sfi// vice upto lst July,1966 included in NI.

TN BA;,/' In computing the period of continuous service for pur-
' pose of N1 or N2 any period during which an officer has
undertaken training in a diploma course in the Forest Re-
search Institute and College, Dehra Dun or an equivalent

/ course in any other institution whieh training, is approved

by the Central Government for this purpose, shall not be
taken into account:
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Provided that in the case of an officer who has under-
taken the training in a diploma course in forestry| at Dehra
Dun for a period of more than two years, the period spent
. by such officer for obtaining the final diploma after having

‘obtained . the preliminary diploma shall be taken inqo account
in computing the period of service for purposes of senio-.
rity: E .

Provided further that the year of allotment of an
officer so arrived at shall beé limited to the year which
his immediate senior in the State Forest Service who is
appointed to the Indian Forest Service at its initial cons-

titution obtains:

Provided further that where in a case or|class of
cases, application of the formula given in this jrule, re-
sults in. hardship or anomaly, the seniority of officers
" concerned shall be determined ad hoc by the Central Govern-
ment in consultation with the State Government | concerned
and the commission.,

(c) where an officer is appointed to the Service|by promo-
' tion in accordance with rule 8 of the Recruitment Rules,
the year of allotment of the junior-most lamong the
officers recruited to the Service in accordance with
rule 7 or if no such officer is available the year
ofallotment of the junior-most among the officers re-
cruited to the Service in accordance with Lrule 4(1)
of these Rules who officiated continuously in a senior
post from a date earlier than the date of commencement
of such officiation by the former: :

Provided that seniority of officers who are sub-
stantively holding the post of a Conservator of. Forests
or a higher post on the date of constitution of the
Service and are not adjudged suitable by the Special -
Selection Board in accordance with the Indian Forest
Service (Initial Recruitment) Regulations,;1966, but
who may later on be appointed to the Serice under
rule 8 of the Recruitment Rules -shall be |determined
ad hoc by the Central Government in consultation with
the State Government concerned and the Commission.

Explanation 1 - In respect of an officer appointed
to the Service by promotion in accordance with sub-rule
(1) of rule 8 of the Recruitment Rules, the pefiod of his
continuous officiation in a senior post shali,i for the
purposes of determination of his seniority, |count only

- from the date of the inclusion of his name in|the Select
List, or from the date of his officiating appointment to
such senior post, whichever is later: - :

Provided that where an officer is” appointed to the
Service by promotion under rule 8 of the Recruitment Rules
on the basis of his name having been included in the Select
List prepared by the Selection Committee .constituted under
regulation 3 of the Indian Forest Service (Appointment
by Promotion) Regulations,1966, the period of hi contihuous
~ officiation in a senior post or post declared equivalent
- thereto prior to the date of the inclusion of his: name

in the first Select List shall also count, if such officia-
~tion is approved by the Central Government in ionsultation
with the Commission., : :

Explenation 2.- An officer shall be deemed to have
officiated continuously in a senior post from a certain
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date if during the period from ‘that date to the date of
this confirmation in the senior grade he continues to hold
without any break orreversion a senior post otherwise than
as a purely temporary or local arrangement.

Explanation 3. - An officer shall be treated as having
officiated in a senior post during any period in respect
of which the State Government concerned certifies that
he would have so officiated but for his absence on leave
or training.

Explanation 4. - An officer appointed to the Serv1ce
in accordance with sub-rule (1) of rule 8 of the Recruitment
Rules shall be treated as having officiated in a senior
post during any period of appointment to a non-cadre post
if the State Government has certified within three months
of his appointment to the non-cadre post that he would
have no officiated but for his appointment, for a period
not exceeding one year, and with the approval of the Central
Government for a further period not exceeding two years,
toa non-cadre post under a State Government or the Central
Government in a time scale identical to the time-scale
of a senior post:

Provided that the number of officers in respect of.
whom the certificate shall be current at one time shall
not exceed one half of the maximum size of the Select List
permissible under sub-regulation (2) of regulation 5 of
the Indian Forest Service (Appointment by Promotion) Regu-
lations 1966, and follow the order in which the names of
such officers appear in the Select List:

Provided further that such certificate shall be given
only if, for every senior officer in the Select List appoin-
ted to a non-cadre post in respect of which the certificate
is given, there is one junior Select List officer officiat-
ing in a senior post under rule 9 of the Indian Forest
Service (Cadre) Rules,;1966:

Provided also that the number of officers in respect
of whom the certificate is given, shall not exceed the
number of posts by which the number of cadre officers hold-
ing non-cadre posts under the control of the State Govern-
ment falls short of the deputation reserve sanctioned
under the Schedule to the Indian Forest Service (Fixation

" of Cadre Strength) Regulations,1966.

(d) when an officer is appointed to the Service in accord-
ance with rule 7A of the Recruitment Rules, deemed
to be the year in which he would have been so appointed
at his first or second attempt after the date of joining
precommission training or the date of his commission
where there was only post commission training according
as ‘he qualified for appointment to the Service in his
first or second -chance, as the case may be, having
been eligible under regulation 4 of the Indian Forest
4. Service (Appointment by Competitive Examlnatlon) Regu-

1 lations,1967.

/ﬁ Explanation.- If an officer, who qualified himself
for appointment to the Service in a particular year, could

Q;;ﬁnot be so appointed in that year on faccount of non-availa-
.*7 bility of a vacancy and is actually appointed in the next

year, then his year of allotment would be depressed by

one year. He shall bLc placed above all the officers re-
cruited under Rule 7A of the Recruitment Rules and who
have the same year of alltment.



- But, the IFS was actually constituted with effect

[}

<2§x&mpuxixtxgxm&szuzxx?x&>(c) ‘competitive examination

séﬂiority of other All India Services, namely, the IAS

only.
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This Rule is identical to Rule 3 of the Seniority Ru

les, regulatin%

and the IPS,

54, That the title of an Act or a Rule gives a clye in the under-

standing of the Act or Rule but cannot control the

_|of the relavant provision itself is now well-settl

a'plain meéning

ed. The title

of the IFS Seniority Rules relates to regulation of seniority of

the members of the service, from different sources.

55. The préhble to the Rules merely refers to

power. for framing the Rules.

56. Rule (1) of the Rules deals with the title :

the source of

and commencement

of the Rules. These Rules came into force with effect from 1-7-1966-

Prior to 1-10-1966, the IFS as now constitute

either in law or fact, in the country. However,

from 1-10-1966
d did not exist

its :pre-cursor

namely the Indian Forestry Service of the pre-Independence era, came

to an end,by the time India attained Indeﬁendence.

57. Rule 2 défines the terms. (a) cadre, (b)

Commission, 'ﬁ@’

, (d) gradation

list, (e) officer, (f) Recruitment Rules, (g) Senior post, (h) Service

(i) State Cadre, (j) State Forest Service, (k) State

cerned and (1) Select List which generally occur in]

Government con-

the Rules. But,.

"

very significantly, they do not define the terms "Year", "Seniority"

and "Year of Allotment", the meaning of which is ve
thé true construction of the Rules. The terms ‘are
anonther'Rule or in the earlier Indian Civil Serw

of'Seniority) Rules of 1930 also. .

ry decisive, in
not defined in

ice (Regulation

.58. A close analysis of the IFS_Seniority Rules aﬁd'of the g:enio-
rity'Rulés of other All India Services re?eals,that-the YOA to members
_ofi;he service and their seniority in that service,'are CIGSely‘interf
linked. ~ Seniority hés a close nexug_with the YOA |to the service.

The YOA to the service determines the seniority of the member'of

|the service.
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. ] 59. In TRIBUVAN NATH BHARGAVA v, UNION OF INDIA AND OTHERS (1977 .

(1) SLR page 291) a Full Bench of the Delhi High Court, dealing with
the inter-relationship of the YOA and seniority under the Indian
Police Service Seniority Rules which are analogous to the IFS Senio-
rity Rules observed thus:-
"60. An allotment year is a status symbol. Its object

is to bring the promotee at par, on a level of equality,

so as to speak, with the direct recruit of that year of

allotment. Although as a fact some of the promot-es were

actually appointed to the service at a later date, for

the purpose of determining their seniority they were

assigned an earlier year of allotment on account of their

previous service and administrative experience."
We must state with respect, that the expression 'status symbol',
used by the ‘Full Bench as reflective of YOA is a c¢jiche  which,
in our view is both imprecise and inapt, tending to blur the real
import and meaning of the term YOA. But, it appears to us that their
Lordships really intended to emphasise, what we have

expatiated in the foregoing, .on the true meaning and significance

of that term.

60, "The year" in the context, means the English calendar year
commencing from 1lst January and ending on 31st December of that year.

"The year" necessarily includes a part of the year as well.

61. The term "Seniority" in the case of a Government servant,
means 'the length of service'. 1In VIJAYADEV RAJ URS,D v, G.V.RAO °

AND ANOTHER [1983(1)SLR 292] one of us (Justice K.S.Puttaswamy,VC)

nd ascertain its meaning. On such examination, one of us

.S.Puttaswamy,VC) expressed thus:-

r3)

\\?§\» 4§@{h )Kﬁ "16. The term 'seniority' which is not defined in
PN \y““/,féfhid India Services Act, the Seniority Rules or the General
\\§;§=uz:22§§ﬁﬁauses Act is not a term of art. But, still that term

= has come to acquire a definite and legal meaning in public . -
services.

17. The term ‘'seniority' in the public service is '
longer length of service in the very same grade or cadre,
- If the seniority is to be determined with reference to. .-
b the very original entry into service of thg offigers ignor-
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ignoring the various developments that take place in their

career, it would undoubtedly destroy the very |concept of ;

promotions and all the incidents flowing from the same.
A person may be senior to another in the initial cadre.
But, that by itself cannot be a justification to ignore.

 the promotions, supersessiohs and hold that a

person  pro-

moted earlier would still be junior to the person superseded

in the promotional post also.

An officer may be senior

to another in the initial cadre or when both of them. join
service in one and the same cadre. But, that cannot be
the position in the superior posts filled by promotion.
By holding that the officer promoted earlier to the officer
promoted later, the seniority in the initial cadre is nei-

‘ther affected nor destroyed.
another.

urged for the respondents that respondent No.]

to the petitioner even in the cadre of Special
sound.

One is not. antithesis to
On any principle of logic or law, the contention

1 is senior
I.G.P. isnot

18. A person appointed or promoted earliei is always

senior to the person appointed or promoted later.

confirmed earlier takes precedence over a per

A person
3on not' con-

firmed or confirmed later. -According to requﬁdents them-

selves the post of IGP and Spl.IGP are equi

|alentﬂposts

and are inter changeable. I will assume this to be the

correct position for pyrpose of this case.

19. In N.CHANDRAMOULI v. STATE OF MYSORE (3) a Division
Bench of this Court, examining the relative claims of regu-
larly appointed and irregularly appointed candidates and
their inter-se seniority in the preparation of the inter

state seniority 1list of Government Insurance

Department

and the term 'seniority' and its incidents thereto, observed

thus: o
3. [(1970) 2 Mys.LJ 187]

" Seniority in simple English means a longer

life than of another thing or person taken

for compari-

son. In the case of Government sevant, it means 'the

length of service'.
is longer than that of another the first
is called senior to the other.- The value

If the service of one person

named person
of the right

of seniority is the right to consideration for promo-

tion to a higher post in cases where
made on seniority-cum merit basis. In
" it is undoubted that seniority taken:

promotion is
such cases,

into account

is the seniority in the grade immediately below the

promotional post or in the grade which
as the grade from which promotions are
It proceeds upon the basis that the co
. purposes of seniority is between equals o
are in the same grade or equated grades.
gruous to say or even to conceive that
a concept involving comparison between
of service in one grade and the lengt
in another grade.
“that it is impossible to compare regular

is described-
to be. made.
mparison for
r those that
It is incon-
seniority is
the 1length
of Sservice

If so, it becomes perfectly; clear

service with

irregular service for determining seniority between

the regularly appointed Government 'servan
gularly appointed Government servants. The
of seniority makes it impossible to po
a comparison". -

‘very concept
stulate . such

In Sant Ram Sharma v. State of Rajasthan (AIR 1967 SC 1910)

to which I will draw a detailed reference at a
the Supreme Court has observed thus:-

later stage,

ts and; irre- -

=
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) "That means that if a post falls vacant it is filled
e - by. the person who has served longest in the post imme-
diately below'.

The observations made in Chandramouli s case which' are
_ unexceptional and sound have not been dissented by the
Supreme Court or by the Court in any 1later rullng. So
also the observation made in Santaram Sharma's: case has
not been departed by the Supreme Court in any later ruling".

We are of the view that. this plain Lyﬁicographic meaning of the term
"Seniority" is apt and correct even in the present context and, there-

T raes
fore, we adopt the same for the purpose of thezggﬁbefore us,

62. "The year of-allotﬁent" (YOA) means, year of allotment to
the service. The term 'allotment' though simﬁle in itself and under-
stood as actual allotment or assignment to the service, is not wholly
free from doubt and therefore, poses some difficulty to a layman.
But, examining the real cont't and purbose of this term, it appears
to us, that it has been ﬁsed as synonymous, to year of appointmenp

to the service.

63. The word 'allotment', is derived from the word 'allot'. The

Shorter Oxford English Dictionary (Volume-I) defines the terms 'allot'

and 'allotment' as under:

Allot - 1. To distribute to lot, or in such way that’
the recipients have no choice; to assign shares authorita-
tively; to. apportion. (2) to assign as a lot or portion
to; to appoint (without distribution); hence, to appropriate
to a special person or purpose. 3. To appoint, destine
(a person to do). To reckon (upon). ‘ .

2., The ... end that was allotted him SURREY. Ten years
I will a. to the attainment of knowledge JOHNSON. 4. And
I a. we must economise. Hence Allotable a, Allottee, one’
to whom an allotment is made, Allotter, one who allots,
Allottery, allotted share.

- Allotment - 1. The action of allotting, 2. Lot in
life, destiny, 3. A share or portion,esp. of land, allot-
ted to a spec1al person or purpose. 4. Comm., The division
of a ship's cargo into equal. portlons, to be distributed
ong purchasers by lot.

icographic meaning and its: etymologlcal evolution, supports

1\6,. The GOI as the author and operator of the scheme of All

fg/;erv1ces has not explalned ‘the rationale of the term YOA or
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" what_it means conceptionally. But, as we comprehend, the ratiopaliv

for adopting the term YOA and not the simple and straight-forward,

term 'appointment’, was for the reason, that the members of one, common

integrated service, drawn from different sourceguaré allotted to dif-

ferent State cadres for service with an obligation to serve the Centre

(i.e.,the GOI) as well. This appears to be the premium mobile for

adopting the term 'allotment' instead of the term 'appointment’.
65. Rule 3 of the Rules regulates the YOA to the service.

66. Rule 3(1) enjoins that the GOI'assign.the YOA to every member
| ] of'the service, in accordance with the provisions made in the follow-
ing sub-rule (2) of the Rules. This rule exhaustlvely deals' wifh
the YOA in respect of the members of the serv1ce.d1awn from all the
three sources namely (i) initial recruitment, (ii) direct recruitment
and (iii)'promotions. Even though this rule.dealé with direct re-
cruitment first, then the initial recruitment énd lastly promotion,

we will deal with them in the earlier order, we have |noticed.

| 67. Sub-rule 2(a) of Rulé 3, provides for YOA to an officer
appointed to the service, on the results of a competitive exaﬁination.
When a person is appointed to a service on the results of a competi-
‘tivé examination, he has to be assigned the YOA following the year,
' in which such examiqétion was held. This clause relates fo.the YOA,

in respect of direct recruits or regular recruits from the . open

[ market.

68. We have earlier noticed, that the IFS was constituted with

i ' effect from 1-10-1966 in the post-Independence era. The initial
. : . \

constitution of this service was from among the State Forest cadres

of all the States in the country, in accordance | with the IRR, to

~the jdnior and senior scales of the service.
69. Sub-rule (B) of Rule 3(2) elaborately sets out, ;he detailed
formula or principle for allotting, the YOA to'the initiél recruits,

in respect of both the. senior and junior scales of the service.
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. In conformity with this provision, the applicants in Applications

Nos. 970 to 981 of 1987 had bgen allotted 1964% as their YOA.

70. Sub-clause (c) of sub-rule (2) of Rule 3, regulates the
YOA to those selected, promoted and appointed to the IFS from the

State cadres, from time to time.

71. We now pass on to clause (d) of sub-rule (2) of Rule 3 of
the Rules framed and published by tﬂe GOI, by their pNotification
No.39/25/68-AIS '(IV) C dated 10—3-1970, 'which is vital and is in
fact the reél bone of contention between the parties. This rule
stipulates that an EC/SSC appointed to the IFS, shall 5e deeméd to
ha;e been appointed, in the year in which, he would have been so
appointed, as if he had appeared and passed the IFS competitive exa-
mination, as if held then. ' In other words, his appointment is
notionally pushed backwards, by a number of years, though in fact
and reality,that was and is not so. This rule provides for an earlier
deeming appointment, for assigning the YOA Aretrospectively, with
consequent higher seniority, éver those appointed to the service
earlier., This is done on the ﬁoncept of 'missed opportunity' and
decidedly giveé an edge to EC/SSC in regard to seniority over ;thers.
On the plain language of‘this provision, an earlier YOA, was assigned
by the GpI to Lamﬁa and Prakash. But, whether in so doing, it was
permissible for the GOI to ignore or overlook, the very genesis of
constitution of the service and the relevént Rules. thereby giving

rise to mutual inconsistency and/or apparent incongruity, among the

.. various 5§90r0353 of recruitment, is the next question, that calls

- T .
ari e

e
‘s

bb\\\ . 3

foraour examination.

3

WA

\§¥-72. The 1951 Act and the Rules and Regulations made by the GOI

h
- oyl
,ﬁGﬁZQnstituting and continuing the IFS all need to be read as one scheme

<o

y A
.. ._--~lor‘one service and not piecemeal but really as one set of Rules (See:

o
Pl

- “'pages’ 23 to 30 under the caption "Statute must be read as a whole"

- Chapter I - Basic Principles of Statutory Interpretation by G.P.

Singh, 3rd Edition), Every rule must be read as part of an omnibus



6f this nature and dimension due effect must be give

Bearing this in mind, we shall now read cbnjointly

read thus:-

* (a) Members of the State Forest Service recru

‘(aa) by selection of persons from amongst th

-28-

omnibus scheme xuxk of establishing an All India Service. In a sehe%

n to every other,

relévant Rule as well. Every part must be read as|consistent with
the whole énd not in isolation or severance, lést this should result
in disharmony or discord (See: pages 104 to 109 under the caption
| "Inconsistency and repugﬁancy to be avoided; armonious construction"

~Chapter 2 - Guiding Rules of Statutory Interpretation by G.P.Singh.

, Rules 3 and 4

of the RR which is the sheet-anchor of the applicants. These rules

3. Constitution of Service.- The Service shall consist

of the following persons, namely:-

service at its initial constitution in
with the provisions of: sub-rule (1) of rule

ited to the
accordance
4; and .

(b) persons recruited to the service in accordance with

the provisions of sub-rules (2) to (4) of ri

4. Method of recruitment to the Service
soon as may be after the commencement of these
Central Government may recruit to the Service
from amongst the members of the State Forest |
judged suitable in accordance with such reg
the Central Government may make in consultati
State Governments and the Commission:

Provided that no member holding a post

nle 4.

., - (1) As
rules, the
any person
Service ad-
ulations as
on with the

referred to

in sub-clause (ii) of clause (g) or rule 2 and so reéruited

shall, at the time of recruitment, be alloc
State cadre other than the cadre of a Union terr

(2) After the recruitment under sub-rule

ted - to any
itory.

(1), subse-

quent recruitment to the Service, shall be by the following

methods, namely:
(a) by a competitive examination:

e Emergency

Commissioned Officers and Short Service Commissioned
Officers of the Armed Forces of the Union who were

commissioned after the lst November,1962,

but before

the 10th January,1968 -and who are releésed in the
manner specified in sub-rule (1) of rule 7(A); S

(b) by promotion of substantive members of the State Forest

Service.

'(3) Subject to the provisions of these

rules, the

method or methods of recruitment to be adopted for the

purpose of filling any particular vacancy o

r vacancies

in the Service as may be required to be filled during: any
particular period of recruitment, and the number of persons
to be recruited by each method shall be determined on each

occasion by the Central Government in consul
he Commission:

tation with
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Provided that where any such vacancy ‘or vacancies

® - . relates or relate to a State Cadre or a Joint Cadre, the
: State Government concerned shall also be consulted.

(3A) Notwithstanding anything contained in this rule,
where appointments to the Service in pursuance of the re-
cruitment under sub-rule (1) have become invalid by reason
of any judgement or order of any court, the Central Govern-
ment may make fresh recruitment under that sub-rule and
may give effect to the appointments to the service™in pur-
suance of such fresh- recruitment from the same date on
which the appointments which have become invalid as afore-
said had been given effect to.

(4) Notwithstanding anything contained in sub-rule
(2), if in the opinion of the Central Government the exigen-
cies of the service 'so require, the Central Government
may, after consultation with the State Government. and the
Commission, adopt such methods of recruitment to the Service
other than those specified in .the said sub-rule, as it
may by regulations made in the behalf prescribe.

(5) Notwithstanding anything hereinbefore contained
in this rule in relation to the Stae of Sikkim, recruitment
to the State Cadre on its initial constitution shall be
made by such method, as the Central Government may, after
consultation with the State Government and the Commission
prescribe.
Rule 3 stipulates, that the service shall comprise those members
selected and appointed under the IRR, the direct recruits and promo-
tees, selected and appointed in conformity, with the detailed: Rules
made for each category. Rule 4 envisages that the first direct re-
cruitment as also appointments by promotion, shall be accomplished
only after the initial recruitment is completed and not earlier.
The logical corollary therefore is that initial recruitment to the
Service under the IRR, must in&ariably precede all other modes of
recruitment to the Service. In fact, the very term ‘'initial' is in

itself, clearly indicative of this requirement. If that is so, the

initial recruits form the very base or foundation of the IFS, consti-

ii‘/;/G ted with effect from 1-10-1966. They are in fact, ''the source
~ .
N

v~( -and\jorigin" - fons et origo - of the IFS. All others, irrespective
; e .
-3 b} .
é‘é */Agﬁéf‘the mode of recruitment follow the initial recruits and are in-
ey J\ R .
+ \ e g . ,
. \;%Gﬁ\:ig- Jl{f%xtably junior to them in keeping with the pr1nc1p1e "first in time,

uperior in right" - prio tempore potior jure. The rationale and

soundness of this rule, is at once manifest and does not necessitate

further elaboration. Aftcr all, the serving officers in the State
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Forest cadres,

the very nature of duties which are akin, are first inducted into

) hence o

the IFSy/ it is but meet and proper, that they take

the direct recruits and all others appointed to t
| see no error or impropriety in this.
appears to us to be rational and salutary.

position, then we must necessarilyread clause (d)

with a meritorious record of service

If thist
A

and performing

’

*

he service. We

On the contrary, this provision

then is the true

‘lof sub-rule (4)

of Rule 3 of the Seniority Rules as subject to Rules 3\end 4 of the

RR; A fortiori, it follows from the same, that those
notw1thstand1ng the category or group from whlch the
w111 be junior to all those initially recruited to
of the view, that this construction is inevitable,
tﬁat every statute has to be considered as a whole
construction as a harmonious one. It is also a we
of construction, that the construction which adva

of the act, rather than retards and promotes, rath

recruited later,
y are recruited,
the.IFS. We are
>, to render the
11-settled canon
nces the object

er than demotes,

the object ot the Act, has to be preferred, as a contrary view would

have the effect of creating a void.

this principle. It therefore follows that Lamba

4

to be treated as juniors to the initial recruits

(d) of sub-rule (2) of Rule 3 of the IFS Seniority Ru

73. In Subimal Rey's case,.eSubimal ‘Roy and
initial recruits to the IFS, from.the West Bengal Sta
cadre, chellenged the assignmentlbf 1964,

“Pundarikakshudu and Kailash Chandra Pant, arrayed

respondents 4 and 5, thougﬁ eppointed to the IFS

1-4-1969, from the quota reserved for the EC/SSGs.

reépondencs 4 and 5 and the Union of India but not
of West Bengal,
tiocers in that case.
upheld, the

Bhagabati Prosad Baner jee,J. claim of

in these words:

as YOA, t

We are precisely guided by

and Prakash have
, despite clause

les. -

others, who were
te Forest Service
o Sarvadri T.B.

respectively as

with effect from

This was resisted

which supported the initial recruits or the peti-

On an examination of the rival contentions,

the petitioners

precedence over

keeping in mind -

by

by che_Government
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"After considering the facts and circumstances of
® o - the case and the decisions referred to, I am of the view
that the seniority of the respondents Nos. 4 and 5 as deter-
mined in pursuance of coming into force of the Rule 3(2)(d)
of the Regulation of Seniority Rules,1968 affecting the
'seniority of the petitioners cannot be sustained in view
of the fact that the said rule came into force. after the
respondents Nos. 4 and 5 were appointed and that at the
relevant time there was no scope for giving any retros-
pective effect in the Rule prior to 1975 and that in 1975
when the Act' was amended by incorporating the Amendment
Act which provided power for the first time to make rules
with retrospective effect. But, it was made specifically
clear that no rule should be given retrospective effect
S0 as to prejudicially effect the interest of any person.
In the instant case, by making retrospective effect in
the manner of application of Rule 3(2)(d) of the said Rules,
the interest of the petitioners were seriously affected.
The petitioners were made junior to persons appointed subse-
quent to the petitioners and that in the instant case,
the seniority of the respondent No.4 and 5 was assigned
from a date which earlier than the date of their appointment
in the service. The respondents No.4 and 5 were appointed
into the service in the year 1969 and that the seniority
of the respondents was assigned on the strength of the
said Rule with effect from 1964 which in my view is not
permissible as if it is contended that Rule 3(2)(d) of
the said Rules confers such power to fix seniority in res-
pect of the respondents No.4 and 5, with retrospective
effect i.e., froma date much earlier than their entry in
the service effecting seniority of all other persons who
were appointed prior to the respondent No.4 and 5, in that
event the said rule is liable to be discriminatory and
violative of the provisions of Article 14 and 16 of the
Constitution of India. In my view the said Rule in its
application read with the statutory protection as given
by the Amendment Act of 1975 Rule  3(2)(d) of the said Rules
could not be construed in such a manner which may prejudi-
cially affect the interest of other persons. In view of
the provisions of Section 3(1)(A) of the Amendment Act,1975,
the scope of Rule 3(2)(d) of the said Rules is limited
and that in view of that within the scope and ambit of
the said Rules, the seniority of other persons appointed
earlier could not be effected. Incidentally the stand
taken by the State Government in this behalf against the
introduction of the said Rule affecting the interest Res-
pondent No.4 and 5 appears to me reasonable and the reasons
for taking such stand is well founded. The Supreme Court
in the case of A. Janardhana v. Union of India reported
in AIR 1983 SC 769 held that a direct recruit who comes
into the service after a promotee, should not be permitted

. .vi. ° ~_ by-any principle of seniority to score a march over a pro-

o ", e=w " ;N\ motee because that itself is arbitrary and shall be viola-
S Nk{@i ~tive of Article 14 and 16 of the Constitution of India.

: % .In view of the said decision of the Supreme Court, it must

; . \3¥qbe held that it is extremely undesirable, unjust and inequi-

N o ;ﬁ%’jﬁJtable in service jurisprudence as to go down below a person
N V) Jwho comes to the service after long years. in my view
e .« ;/under Rule 3(2) (d) of the said Rules, the Central Govern-
A . <"/ ment had no jurisdiction to fix a seniority of the respon-

[T :,\:' A T A A A

cwie 7 dent No.4 and 5 seriously affecting the seniority of the

= petitioners. For the reasons stated above, the writ appli-
cation succeeds. The rule is made absolute.
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Let a writ in the nature of Mandamus do i
ling and/or setting aside the order dated 26th

S

-

further the said respondents are commanded to
seniority of the respondent No.4 and 5 withou
the seniority of the petitioner.
ther directed to forebear from fixing the s
the respondent No.4 and 5 over the seniority alre
ed to the petitioners. The Rule is accordingly
lute. There will be no order as to costs."

These conclusions are in accord with what we have i

{

sue cancel-

0

October,1970

which is Annexure 'H' to the petition fixing tﬁe seniority
of the respondent No.4 and 5 with effect from 1964 and

®

*

fix up the

t affecting
The respondents are fur-
efiiority of
2ady assign-

made abso-

n&ependently ex-

pressed as above, on the Rules. We are in respectful agreement with

these conclusions.

74, In their representation to Government of

India as also in

their applications, the applicants have ailudgd to Subimal Roy's

case and relied on the same. In answer to this ple
of India in its reply had stated thus:
"As far the averments ‘referring to the judg

High Court of Calcutta the same are denied
knowledge.

a,

the Government

ent of the

for want of
The applicants are put to proof of their con-

tentions in the matter of the contents of the judgment

" of the High Court of Calcutta. It is submit
that teh applicants before the High Court of
moved the Hon'ble High Court in a Writ Petil

ted however,
Calcutta had
tion in the

year - 1973 itself and were not guilty of delay of over 17

years as in the case of these applicants before
Tribinal."

In the writ petition filed by Subimal Roy and o
A was )
of India, as a necessary party,/impleaded, served an

by a distinguished senior Advocate of the Calcutta

of this, it is rather surprising that the Governmen

thers,

Bar.

this Hon'ble

Government

d was represented

In the face

t of India should

pleadA ignorance and urge, that the applicants should prdve their

plea on what had been decided by the High Court of
case. This apart:, the‘mannér in which GOI had me

applicants is no pleading at.all (vide: Order VI of

‘Calcutta in that

t the plea of the

the Code of Civil

Procedure). We must observe with regret, that it has'beqn_our expe-

rience that the pleadings of the GOI and its agencies are often woe-

fully inadequate and are filed in a rather'flip%ant manner, as a

mere ritual. It is noticed that more often than

remarks drafted by one. of the officials who does n

not, the parawise -

ot have the requi-
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to all persons within the Indian territory or that the
Same remedies should be made available to them irrespective
of differences of circumstances. It only means that all
persons similarly circumstanced shall be treated alike
both in privileges conferred and liabilities imposed. Equal
laws would have to be applied to all in the same situation,
and there should be no discrimination between ore person
and another if as regards the subject-matter of the legls—
lation their position is substantially the same.

5. By the process of classification, the State has
the power of determining who should be regarded as a class
for purposes of legislation and in relation to a law enacted
on a particular subject. This power, no doubt, in some
degree is likely to produce some inequality; but if a law
deals with the liberties of a number of well-defined classes
it is not open to the charge of denial of equal protection
on th ground that it has no application ‘to other persons.
Classification thus means segregation in classes which
have a systematic relation, usually found in commonn proper-
ties and characteristics. It- postulates a rational basis
and does not mean herding together of certain persons and
" classes arbitrarily.

6. The law can make and set apart the classes according
to the needs and exgencies of the society and as suggested
by experience. It can recognise even degree of evil, but
the classification should never be arbitrary, artificial
or evasive.

7. The_classification must not be arbitrary but must
be rational, that is to say, it must not only be based
on some qualities or characteristics which are to be found
in all the persons grouped together and not in others who
are left out but those qualities or characteristics must
have a reasonable relation to the object of the legislation.
In order to pass the test, two conditions must be fulfilled,
.namely, (1) that the classification must be founded on
an intelligible differentia which distinguishes those that
are grouped together from others and (2) that that differen-
tia must have a rational relation to the object sought
to be achieved by the Act. '

8. The differentia which is the basis of the classifi-
cation and the object of the Act are distinct things and
what is necessary is that there must be ‘a nexus between
them. In short, while Article 14 forbids class discrimina-
tion by conferring privileges or imposing liabilities upon
persons arbitrarily selected out of a large number of other
persons similarly situated in relation to the privileges
sought to be conferred or the liabilities proposed to be
imposed, it does not forbid classification for the purpose
of legislation, provided such classification is not arbi-
trary in the sense above mentioned. ’

9. If the legislative policy is clear and definite
rand_ as an effective method of carrying out that policy
. a discretion is vested by the statute upon a body of
" administrators or officers.to make selective application
of the law to certain classes or groups of persons, the
statute itself cannot be condemned as a piece of discrimi-
natory legislation. In such cases, the power given to
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the executive body would import a duty on it

the subject-matter of legislation in accordanc
If the administrative

objective indicated -in the statute.

body pr?ceeds to classify persons or things

o classify
F with, the

on. a basis

which has no rational relation to the objective of the
legislathre, its action can be annulled as offending against

the equél protection clause.

statute | itself does not disclose a definite
objective and it confers authority on another to
tion at| its pleasure,
face of| it to be discriminatory, irrespective
in which it is applied.

10.

. on an administrative authority is constitutio
should not be determined on the assumption that

or not

On the other hand,

if the
policy or
make selec-

the statute would be held on the

of the way

Whether a 1law conferring discretionary powers

nally valid

such authority will act in an arbitrary manner in exercising

the discretion committed to it.
law does
tested |because of
power is not necessarily a discriminatory power.

11,

Classification necessarily implies

Abuse of power given by
occur; but the validity of the law cannot be con-
such an apprehension. Discretionary

the making

of a distinction or discrimination between persons classi-

fied anF those who are not members of that class.
the essence of a classification that upon the

It is
class are

cast duties and burdens different from those resting upon
the general public. Indeed, the very idea of classification

is that| of inequality, so that it goes without,

saying that

- the meﬂf' fact of inequality in no manner determines the

‘matter of constitutionality.

12,

dure fo# the trial of certain offences is or is

minatory and violative of Article 14 must be
case as it arises, for, no general rule

in each
to all cases can safely be laid down.

A partica

Whether an enactment providing for special proce-

not discri-
determined

1 assessment

> applicable

of the operatiun of the law in the particular circumstances
is necessary.
13, A rule of procedure laid down by law comes as

much within the purview of Article 14 as any rule of sub-

stantive
aresimilarly situated,

law and it is necessary that all litigants, who
are able to avail t%emselves of

the same procedural rights for relief and for defence with
like protection and without discrimination.”

@

On this enunciation, there was no disagreement, - though there -was

dissent on

later cases,

79 On t

"arbitrariness was the very antithesis of rule of law"

in Article

ROYAPPA v. gTATE OF TAMILNADU (AIR 1974 SC 555) Bh

'Lordship then was) expressed thus:-

‘the Supreme Court has reiterated these principles.

other points, with which we are not concerned. In the

he new dimension of Article 14 of the Constitution namely
enshrined
14 of the Constitution evolved for the first time in E.P.

agwati,J. (as His
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"We cannot countenance any attempt to truncate its
all-embracing scope and meaning, for to do so would be
to violate its activist magnitude. Equality is a dynamic
concept with many aspects and dimensions and it cannot
be "cribbed, cabined and confined" within traditional and
doctrinaire 1limits. From a. positivistic point of view,
equality is antithetic to arbitrariness. In fact equality
and arbitrariness are sworn enemies; one belongs to the
rule of law in a republic while the other, to. the whim
and caprice of an absolute monarch. Where an act is arbi-
trary it is implicit in it that it is unequal both according
to political logic and constitutional. law and is therefore
violative of Art.14....." »
In MANEKA GANDHI v. UNION OF INDIA (AIR 1978 SC 597) the same learned
Judge elaborated this. principle in these words:-

"The principle of reasonableness, which legally as

well as philosophically, is an essential element of equality.

or non-arbitrariness pervades Article 14 like a brooding

omnipresence......."
In the later cases, the Supreme Court has reiterated these principles
and applied them to specific cases. Bearing these principles in
mind, we must examine the validity of the impugned provision, in

the cases before us.

80. The applicants claim, that the impugned provision notionally
allowing an earlier year of allotment or appointment to EC/SSC with
consequent higher seniority, though in fact they had entered the
servicé many years later tﬁan the applicants, suffers from the vice
of impermissible classification and is also arbitrary and violative

of Article 14 of the Constitution.

81. On the necessity or otherwise, of allowing the concession

in regard to seniority to EC/SSC Officers, tﬁe GOI and GOK have stated

30. Regarding ground (1) of the application:

The benefits conferred on EC/SSC officers recruited
to the Indian Forest Service, in the matter of seniority,
is at par with the benefits allowed in the other Central
Service and the All India Services where, in consideration
of the service rendered by the EC/SSC officers in the Armed
Forces, benefit of seniority is allowed to them as if,
instead of entering service in the Armed Forces, they had
directly entered civil employment. ' This is in keeping
with the considered policy of the Union of India and it
is denied that the spirit in which such benefit has been




been allowed to a deserving category of of
~ any ma

This is al

rule., We d

considerati

‘the same.

-
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nner arbitrary, or muchfless capricious.”

0 not propose to restrict only to this

|1 the justification pleaded in support

ficers. is in

9

3 .
t of the impugned
plea but take‘into

on all relevant aspects in determining ‘the validity of

82. We have earlier noticed the meaning of the terms 'Seniority’

and 'Year
of the All
Lamba and

as senior

fact has be

83, T
of relaxat

a special ¢
2]

84, T
the Indian
facing ext

release fr

of Allotment'
India Services.

Prakash who had actually entered servic

2en recognised ‘and is not in dispute.

Juota for the EC/SSC;

he fact that the EC/SSCs had rendered
Army and to thqﬁountry, at a critical

ernal aggression from foreign powers

and their close inter-ré

On the basis of the .i

to the applicants who had joined sers

'he applicants have not rightly challe

2lation in respect
impugned provision,

-y

later, are shown

yice earlier which

nged the question

ion of age-limit, lowering of standards and earmarking

yeoman service in
time, when it was

and that on their

om the Army on recruitment to the service, they form a

separate group or class, is not in doubt, though we must express

that we w

re not impressed by the rather pleona

Sri Padmarajaiah Surchérged with undue emotion to

on this point.

6bject of
lar is the

tion.

85. N
previous se
would be 1
visualise,
be relevan

well-known

non facit

relevant for service in the IFS.

the service in general and seniority in

next important aspect which calls ~ for

one of the respondents could enlighten

ervice rendered in the Indian Army, manif

~

d

We
as to how such service rendered in the

t to service in the IFS., Tt is apt t

legal maxim: "The coy] does not make the

monachum. On the other hand, we are

stic contention of

overstate the case

. ' b S
But, whether the same has a rational nexus to the

service in particu-

a critical examina-

‘us as to how, the

estly with a break,

ire also unable to

Indiaﬁ Army, would

o recall here, the

"
?

monk - cucullus

of the view, that
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® - . xxxxxxx the extraneous and disjointed service in the Indian Army
has no ratioﬁal nexus at all, to confer seniority for service, in
the IFS. If that is so, then it is obvious, that the same does not
éatisfy the twin”requirements of a valid classification.and, therefore

is violative of Articles 14 and 16 of the Constifution.

86: Iﬁ contra-diiifinction; the service rendered by the State
Forest Service Officers before their direct recruitment to the IFS,
on the basis of a competit‘i_ve examination, bearing close affinity
to the service required to be rendered in the IFS, strangeeééugh,
has not been reckoned, for the purpose ofidetermining their seniority
in the IFS. We need hardly say, exclusion of this Service for the
purpose of détérmination .of séniority is patently violative of
Articles 14 and 16 of the Constitution. On this. conclusion also,
the impugned provision is violative of Articles 14 and 16 of the

Constitution.,

87. The impugned provision has really the effect of treating
equals as unequals and jigg versa for which theré is neither rhyme
nor reason. Equality postulates identity of the class and its touch-
stone, ig.énshrined in Article 14 of the Constitution. The basic
principle, which informs Articles 14 and 16, is equality and inh;bi—

tion against discrimination.’

' 88, The provision for earlier YOA to EC/SSC Officers on “the

rinciple of'missed opportunity' though there was none such, prior
P P y g

/ Nte 1967, tbienter the service or even before the very coﬁstitution
'/fgif {j'“» .\\:ééxghat service, can only be characterised as chimericaland arbitrary.
';f‘ \&.“&ﬂ(})ﬂ;en there was no opportu‘nity.b’efore 1967 for anjbody to enter the
%2}\ 4§{ﬁ5“ ;j{ggFf, the question of applying the principle of 'missed opportunity'
\\;i§7 ““EKK@VN dﬁiy in regard to the EC/SSC'does not at all arise. But, it was

urged that this provision is similar to those recruited’ initially
and those promoted from the State cadres to the IFS. We are of the

view that this comparison is specious. Those initially recruited
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'.ﬁhich are ‘s

discipline a

the State Forest Service and were already discharging

performed by

from the Stlte -cadre to IFS, What is true of the

of officers.

outside or open avenue.

the members of the IFS This is also true o

the very\,
those

is not true of those recruited»for the firstviime from

From this it fqllows,thet the contention,

that this'pzovision is akin to thetemede in the case of the initial

recruits and

‘neous and is| bereft of merit..

89. We

promotees from the State Forest cadres

¢ohesion and-: camaraderie

against the

tion for no

is not at al

90. In
SCC (L & S)

by the respondents,

Recruitment

very morale,
0 very essential,
nd efficiency. The provision ereatee an i
good and valid reason and the reason ad

1 sound.

A.S.AYER AND OTHERS v. V.BALASUBRAMANYAM
145 =

‘the Court was examining the

of India, wﬂichkinter alia, provided for recruitment

to preserve and maint

and Seniority Rules of Cless IhService;

are also of the view that the imbugned provision militates

ain its harmony,

nvidious distinc-

'AND OTHERS [1980

1980 (1) SCC 634] which was strongly relied upon

validity of the
of the Survey

of serving mili-

tary engineers of the Army, protection of their conTitions of service

and certain

the civilians.

Court,

which had invalidated the Rules,

weightage in seniority over those recruited from among

In reversing the decision of the Andhra Pradesh High

tive of Articles

as violi
14 and 16 of the Constitﬁtiqn, the Supreme Court h ld%thet the Rules

in the matter of seniority, with which we are primariiy .concerned

were not' violative of Articles 14 and 16 of “the

were valid,

Court traced the genesis of the service, its natu

|

- and all other relevant factors and held,

Indian Army),

In upholding the validity of the Ru

with a separate and distinct identity,

Constitution and

les, the 'Supreme

re and- attributes.
that those drawn from the

were not comparable

promo QT” '

above categories'

is palpably erre-

of the service,

vanced in support:
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® + to ~those drawn from among the civilians and the -Rules. theref\oré.
were not violative of Articles 14 and 16 of the Constitution. But,
that 1s’,not the position in the impugned provisior. The EC/SSC did .
not enter the IFS, with insignia as EC/SSC Officers or as members
of the Indian Army and continue to serve in the IFS, as nembers of
.the Indian Army, as in the case of vClassl I Service,- in the Survey
of India. On the other vhand, they entered'cthe IFS as direct recruits
along with other direct recruits but with certain concessions extended
to them. In this context, the IFS cannot ‘be said to be analogous
at all, to Class I Service in the Survey of India, either in regard
to the historical background or the nature and/or affinity of duties
required to be. performed. We are. therefore of the view, that’the

Jprinciples enunciated in Iyer's case are clearly distinguishable

and do not assist the respondents to sustain the impugned Rule.

91. We haue examined the validity of the impugned rule uith
}- a virtue L, -

~all humility/which has been so pithily expressed by Morris Cohen
as "the great lesson’ of life" (vide: page 33 of the Article: "Judge
Learned Hand"‘ in "Supreme Court Statecraft" by Wallace Mendelson,
. First Indian Reprint, 1987 edition)- with regard to the true scope
and ambit of Article 14 of the Constitution, as expounded by our
Supreme Court in various rulings. We have also examined the same,
bearing in mind, one of the cardinal Constitutional principles pro-

pounded by James Braadley Thayer, one of the American Constitutional

awyers of international renown and eminence  that judiciai veto is

be exercised only in cases that leave no room for reasonable doubt

v g( dde' The Article: "The Influence of James B,Thayer upon the work
ud

=

f_\ |of Holmes, Brandeis, and Frankfurter in the self-same treat1se)
2 \ 'z

3
% \ his principle has been eloquently articulated by the reat Jurist-
g R —— \> 8
3 c*
’:‘/
Judges of the American Supreme Court viz., Justices Holmes, Brandeis,
and Frankfurter, in more than one case. On such examination, we

are of the considered view, that the impugned rule is clearly viola-

«
M i L

b4 g

P
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f permissible classification, as also it

2

Articles 14 and 16 of the'ConstitutiOA, both from

dowﬁ,as violative of Articles 14 and 16 of the Constitution.

92. Cla
"clause and i
Rules‘which'

if follows,

to Lamba and Prakash, in accordance with clause (:

the Rules v

for the competitive examindtion for the IFS.

92. Rul
- (1954 Rules)

3.

s severable. On its being struck down,

iz., the year ensuing that in which ti

(

which is relevant to the IPS set, reads

Assignment of Year of Allotment, - (1) E

are valid, are still operable and enforceable.

that we shbuld only direct the GOI to .a

e 3 of the IPS (Regﬁlation of Senio

thus: .

very Officer

shall be assigned a year of allotmént in accordance with

the provisions hereinafter contained in this rul

(2)

at the

has been assigned to him or may be assigned ta
Central'Government in accordance with the orders and: ins-
tructions in force immediately before the
of these rules: '

Pr

appoint?d in accordance with rule 9 of the
Rules has not

The . year of allotment of an officer
commencement of these rules shall be

vided that where the year of allotment o

been determined prior to the

.of these Rules his year of allotment shall be

in accordance with the provision in clause (b)

(3) of ithis rule and for this purpose, such ol
be deemed to have officiated in a senior post

E.I ,

in service
the same as
him by the

commencement

Recruitment
conmmencement

determined
of sub-rule
fficer shall

f an officer .

only if and’

uch officia-
on with the

r appointed
rules 'shall

vice op~ e

n was held;

for the period for which he was approved for s
tion by the Central Government, in consultati
Commission. :

(3) The year of allotment of an office
to the |Service after the commencement of these
be - o
(a) where the officer is appointed to the Ser:

‘the results of a competitive examination .the year

following the year in which such examinatio
(b) * where the officer is appointed to the Servi

tion in accordance with rule 9 of the

Ru
th
wi
in
of

les, the year of allotment of the junio

e

=

th rule 7 of these Rules who officiated
a senior post from a date earlier th
commencement of such officiation by the

r-most among

o o . .
officers recruited to the Service in accordance -

ontinuously
n thel date
former:

ce by promo- .
Recruitment . .

|

the
F" .

s new dimension.

e, hold that the impugned rule, is liable to be struck

use (d) of sgb—rule (2) of Rule 3, iL_an.independent
the rest of the
From this
ssign frresh YOA
2) of Rule 3 of

hey had appeared

rity) Rules,1954
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Provided that the year of allotment of an officer
® - +appointed to the Service in accordance with rule 9 of the
. Recruitment Rules who started officiating conotinuously

in a senior post from a cadre earlier than the date on
which any of the officers recruited to the Service, in
accordance with rule 7 of those Rules, so started officiat-
ing shall be determined ad hoc by the Central Government
'in consultation with the State Governments concerned.

Explanation-1 - In respect of an officer appointed
to the Service by promotion in accordance with sub-rule
(1) of rule 9 of the Recruitment Rules, the period of his

. continuous officiation in a senior post shall, for the
purpose of determination of his seniority; count only from
the date of the inclusion of his name in the Select List,
or from the date of his officiating appointment to such
senior post whichever is later:

Provided that where the name of a State Police Service
Officer was included in the Select List in force immediately
before the reorganisation of a State and is also included
in the first Select List prepared subsequent to the date
of such reorganisation, the name of such officer shall
be deemed to have been continuously in the Select List

" with effect from the date of inclusion in the first mention-~
ed Select List.

Explanation 2~ An officer shall be deemed to have
officiated continuously in a senior post from a certain
date if during the period from that date to the date of
his confirmation in the senior grade he continues to hold
without any break or reversion a senior post otherwise
than as a purely temporary or local arrangement.

Explanation 3 - An officer shall be treated as having
officiated in a senior post during any period in respect
of which the State Government concerned certifies that
he would have so officiated but for his absence on leave
or training.

Explanation 4 - An officer appointment to the Service .
in accordance with sub-rule (1) of the rule 9 of the Re-
cruitment Rules shall be treated as having officiated in
a senior post during any period of appointment to a non-
cadre post if the State Government has certified within
three months of his appointment to the non-cadre post that
he would have so officiated but for his appointment for
a period not exceeding one year and, within the approval
of the Central Government, for a further period not exceed-

B ing two years, to a non-cadre post under a State Government
Ms“t§\, or the Central Gvoernment in a time scale 1dent1ca1 to
the time-scale of a senior post'

_ "Provided that the number of officers in respect of
hom the certificate shall be current at one time shall
ot exceed one half of the maximum size of the Select List
ermissible under sub-regulation (1) of regulation 5 of
the Indian Police Service (Appointment by Promotion) Regu-
lations, 1955, and follow the order in which the names
of such officers appear in the Select List:

Provided further that such certificate shall be given
only if, for every senior officer in the Select List
appointed to a non-cadre post in respect of which the

)



the certificate is given,there is one junior
. officer officiating in a senior post under rule 9 of the

Indian

of whom the certificate is given,-
number
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Police Service (Cadre) Rules,19545

Provided also that the number of office

of posts by which the number of cadre

ing non-cadre posts under the control of the

ment

the Schedule to the Indian Police Service
Cadre Strength) Regulations,1955.

(c)

be,
ﬁolice Service(Appointment by Competitive

Select List

tate Govern—

Y UTH

falls short of the deputation reserve sanctioned under

(Fixation of

The year of allotment of an officer appointed to the

Serv1ce in accordance with rule 7A of the
Serv1ce (Recruitment) Rules,1954,

at his first or second attempt after the.

%ion where there was only post-commis

vice in his first or second chance, as
having been eligible under rule 4

3egulations ,1955.

Explanatlon If an officer, who qual

shall be
to be the year in which he would have been so appointed

Indian Police
' deemed

date of join-

ﬂng Pre-commission training or the date of his commis-

sion training

according as he qualified for appointment to the Ser-

the case may
of the_Indian
Examination)

ified himself

for app01ntment to the Service in a particular year could
not be so appointed in that year on account of non-availa-
bility of a vacancy and is actually app01nte3 in the next

year,

one year.

then his year of allotment would be
He shall be placed above all the

officers re-

crulted under Rule 7A of the Recruitment Rules 'end who

have

the same year of allotment.

(d) The year of allotment of en officer appointed to the

ervice in accordance with Rule 7A of the
Service (Recruitment) Rules,1954, having

Indian Police
been eligible

under the second proviso to sub-regulation. (iii) of
Regulation 4 of the Indian Police Service (Emergency
Commissioned and Short Service Commissioned Officers)

(App01ntment by Competitive Examination)

Regulations,

rs in respect
shall not exceed the
officers hold-

depressed by .

"’

1971, shall be deemed to be the year in which he would
have been so appointed at his first or second attempt,
after the date of joining pre-commissioned training
or the date of his Commission where there was only

- post-commission training and also after the lapse

of as many years. as would have been [necessary for

h1m to complete his studies, in the normal course,
for the award of the educational qualifications pres-
¢ribed for direct recruitment to the ‘Indian Police

> L
service according as he qualified for appointment
chance as the

\ . . . .
to the Service in his flrst or second

|
case may be.

This provision is analogous to Rule 3 of the IFS Senierity Rules.

- 93.. "Indian Police" in British India was designafed as the IPS

in Free India. This position in regard to the IPS or that of the

IFS, which came to be constituted with effect from i—10—1966,'deee

not materially alter the construction we have placed on the IFS Senio-

rity Rules|and its application to this Rule also.
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. < '94. In so ;!'fa? as .the IPS is. concerned, we are conscioﬁs that
the ser;ice rendered in the Indian Army has soﬁg relevance to it
and is not wholly alien as in the case of the IFS. But notwithstand-
iﬁg the same, we are of the viéw, that each and every reason, on
which we have held, that clause (d) of sub;rule (2) of Rule 3 of
the IFS Seniority Rules is liable to be struck down, equally applies
to the validity éf clauses (c) and (d) of sub-rule (3) of Rule 3

. of the 1954 Rules. For those very reasons we-hold that this provision
too, is liable to be struck down, as violative of Articles 414 and

16 of the Constitution.

95. ‘As pointed out inAthe IFS Set, we hold that this clause
which is indeéendenﬁ is severable and that the rest of the provisions
are operable. in itg absence. We must, therefore, direct the GOI
to assign fresh YOA to Sarvastri K.U.Shetﬁy, Jaiprakash, T.Madiyal

R .
and S.N.Borkar, in accordance with Rule 3g3§(a) of the 1954 Rules.

96. As é consequence of assignﬁent-of the revised YOA to respon-
dents as above, their seniority vis-a-vis the applicants and others,
is bound to be affected. As to how this would affect their service
career cannot be ‘statted with any certainty at this stage. Without
any doubt, this hés to necessarily await assignment of the reviesed
YOA and dovetailing of the concerned respondents in the pertinent
seniority listsg from time‘td timeg based on the revised YOA. -When
that is done, we do hope and trust,that there would be no occasion

"to revert these respondents. But, if at all that becomes obligatory,

n it is but fit and proper for the GOI and the GOK; to ensure,
. such reversion does not take place, to stave off which, if need
supernumerary ﬁosts be created. We have no doubt that the GOI

GOK will do so, by taking a pragmatic view of the whole matter.

'97. In the light of our above discussion, we make the following

orders and directions:
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a week by the
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(i) -We
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strike down clause (d) of sub-rule (2) of Rule
3 of the Indian quest Service (Regulation of Senio-

rity) Rules,1968 and clauses (c) "and (d)'&f sub-rule

(3)

.of Seniority) Rules, 1954,

(ii) We
to

of Rule 3 of the Indian Police Service

(Regulation

direct the Government of India - respondent No.l,-

assign fresh years of allotment to respondents

Nos. 3 and 5 in Applications Nos. 970 to 981 of 1987
3 to 6 in

and
Ap

]

with Rule 3@7(a)jof the" IFS and the IPS

pectively,

in

within a period of four months from the date

of

conditions of service on that basis only.’

98. Applications are bdisposed of in the above

circumstances of the cases, we direct the parties to bear their

costs.

99, Let

lications Ngs. 991 to 993 of 1988 in

715 and 716 .of 1988 and respondents

= Q’J’f't";' ‘3’“&&’5’ \

the circumstances of the cases and in

latest.
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accordance
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any event,

of‘receipt
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this order and regulate their seniority and @ther

> terms, but in

this order be communicated to all the parties within
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