Rt

_Aggiicantij

Shri H,R. Kasturi Rangan & Ors

Te

. ’b.

30

4,

S.

6.

' Bangalore - 560 052

" Deputy Commissionar

) Bangaloré city

. Raichur District
ARaichur

' Chitradurga

.;~”-‘ .. 1~ " CENTRAL ADMINISTRATIVE

APPLICATION NOS,

BANGALORE BENCH
N EEENx

TRIBUNAL

Commercial Complex(BDA)
Indiranagar
Bangalore ‘- 560 038

Dated s 25 NOV 1988

863 to essléi(r), 785 & 786/88(F)

Shri H.R., Kasturi Rangean 1.P.S,
Deputy Commissionlé of Plice (Crime)
0ffice of the Commxssionar of Polics
Infantry Read

Bangalors - 560 Oon

Shri K. Narsyan I.P S.-

c/o Shri K.R.D. Karanth

Advocate

32, Mangalnagar.
Sankey Road Cross

‘Shri S.S.-Masali I1.P.S.
of Police

Headquarters

Shri K.S. fMendegar | I.P.S.
Supsrintendant of Police

Shri A.R. Infant 1.P.S5.
Superintendent of ﬁolice
thitradurga District

Shri Kuchanna Srinjvasan I.P.S.
Superintendent of Police -
Bangelors. Division
Karnataka Lokayukta

Bangalore

V/s

AND 1787 to 1783/88(F) -

Respondents

The Secretery, M/o Homs affaira (Sorvices),
New Delhi & Ors

7.

-9,

10.

11.

12,

Shri Shanker Mahadev Bidari
Superintendent of Police
Tumkur District

Tumkur

The Secretary

Ministry of Home Affairs (Sarvice)
Govt. of India

New .Delhi - 110 001

The Chairman

Union Public Service Commisaion
Dholpur Houss

Shahajahan Road

Now Delhi ’

The Secretary

Department of Home Affairs
Govt. of Karnataka .
Vidhana Soudha. '
Bangalore - 560 001

Shri Ajey. Kumar Singh I.P.S.
Deputy Commissioner of Police -
(Traffic), Public utility Building,
mahatma ‘Gandhi Road

Bangalore - 560 001

Smt Jija Hari Singh I.P.S.
Superintendent of Police
(Ftaud Squad ), 'C.0.0,
Cariton House, Palace Road
Bangalore = S60 001

‘.....2

!’p.S. )



13,

14.

e

1S.

16.

17.

18.

3 w‘ :
hat

Shri Subhes Bharani I,P,S.
Dsputy Commissioner of Police
City Armed Resarve (CAR)
fiysore Road

Bangalore - 560 018

Shri S.C. Saxena 1I,P.S,
Superintendent of Police :
Chief Security & Vigilencs Officer
“HKathateka ‘Agro Industries
Apotatiqn Ltd., Hebbal
Tgalora - 560 024

Shri D.V, Guruprasad, 1I,P,S.
lssistant Inspactor General of

 Police (North Zone)

Central Security Forcs
Bleck 13, C.G.0, Complex
Lodhi Road

New Delhi - 110 003

Shri SoT. Ramesh - Ioposo
Asgistant Diractor
Intelligance Bureau
Hinietry of Home Affairs
11, Man Singh Marg

New Delhi - 110 001

Sh j. N. AChuta Rao Iop So

Sugerintendant of Polics

Dharwad

Shli D.N. Munikrishna
ﬂarintendant of Polica

Mysore

Subject s

m

19.

20,

21,

22. ~

23,

24,

SENDING COPIES OF ORDER PASSED BY THE BENCH

Shri B.N. Nagar
Deputy CommandJ
Home Guerds & C
Ulsoor
Bangalore - 560

Shri B8,Y. Bhosﬁ
Superintendent
Uttara Kannada
Karwar

Shri K.R.D. Kap
Advocate

32, Mangalnagar
Sankey Road Cro
Bangalore - 560

Shri M. Narayan
Advocate

aj

nt General

ivil Dsfence
(ss]:}

of Police
District

anth
ss

052

aswamny

844 (Upstairs)

V Block, Rajajﬂnagar

Bangalore - 56

Shri S.V. Neras

010

imhan

State Govt. Advocate
C/o ARdvocate General (KAT Un.lt)

BDA Commercial
Indiranagar
Bangalore - 560

Complex

038

Shri M.S. Padmerajaiah

Cantrel Govt,

tng Counsel

High Court Building

Bangalore - 560

Plaase_find enclosed herewith a coby of ORDER paésed by th

above aaid’appliéations on 18-11-88,

Encl 3 As above

SECTION OFF
(uDICIA

001

i :ribunal in the



i f;

- CENTRAL ADMINISTRATIVE TRIBUNAL: BANGALORE
DATED THIS THE 18TH DAY OF NOVEMBER,1988.

Present:
Hon'ble Mr.Justice K.S.Puttaswamy, .. Vice-Chairman.
A  And:
Hon'ble Mr.L.H.A.Rego, - .. Member(a)

APPLICATIONS NUMBERS 863 TO 866 OF 1987
c/w

APPLICATIONS NUMBER 785 AND 786 OF 1988 -
c/w

APPLICATIONS NUMBERS 1787 TO 1789 OF 1988

1. H.R.Kasturi Rangan, I.P.S.,
S/o H.K.Ramaswamy Iyengar,
Deputy Commissioner of Police (Crime),
QOffice of the Commissioner of Police, : .
Infantry Road, Bangalore-560 001. .. Applicant in- A.Nos.863

. . of 1987, 785 of 1988 and
. ' Respondent-4 in A.Nos.1787 to 1789/88
2.. K.Narayan, I.P.S., : B
S/o Sri Appa, Deputy Commissioner of
‘Police, Law & Order (West),

- Office of the Commissioner of Police,

Infantry Road, Bangalore-l.

Apbllcant in A. No 864/87 and
Respondent-6 in A.Nos. 1787 to 1789/88

3. S.S.Masali, I.P.S.,

Superﬁntendent of Police, L
Kolarl .. ‘Applicant in A.Nos.865/87, 786/88
: and Respondent-8 in A.Nos.1787 to 1789/88

4. X.S.Mendegar,
Superlntendent of Pollce,

_ Rallways, Bangalore. . «. Applicant in A.No.866 of 1987

5. A.R.Infant, I.P.S.,
Superlntendent of Police,

Chltradurga District,’
Chltradurga.

~ 6. Kuchanna Srinivasan, I.P.S.,

'Superlntendent of Police,
_Bangalore Division,
Karnataka Lokayuktha,

P ' . _ ,
A\\Bangalore .. Applicant in A.No.1788/88

7\ s Shankar Mahadev Bldari I.P.S.,
Sﬁber1ntendent of Police,

3Tdﬁkur District,Tumkur. .. Apblicant in A.No.1789/88

/(By Srii K. R D.Karanth, Advocate for Applicants at S1. Nos 1l tod
Narayanaswamy, Advocate for Applicants at Sl.Nos. 5 to 7)

Ve

and Respondent-9 in A.Nos.1787 to 1789/88

.. Applicant in A.No.1787/88

e bt S e w4 iy SR e A




The Union of India,

represented by its Secretary, -
Ministry of Home Affairs (Services),
Government of India,

New Delhi-1.

The Committee for Selection to

Indian Police Service by promotion

from State Police Service, repre-

sented by Chairman, Union Public Service Commiss

" Patiala House, New Delhi.

The State of Karnataka,

represented by its Secretary to Government,

Home Department, Vidhana Soudha, .

Bangalore—560 001. .. Resp
all

Ajai Kumar Singh, I.P.S.,

Deputy Commissioner of Police (Trafflc),

Public Utility Buildings,

Mahatma Gandhi Road,

Bangalore-560 001.

Smt. Jija Hari Singh, I.P.S.,
Superintendent of Police (Fraud Squad),
C.0.D., Carlton House,

. Palace Road, ‘Bangalore-560 001.

. 6..

7.

10.

11.

12.

13.

Subhas Bharani, I.P.S.,

Deputy Commissioner of Police,
City Armed Reserve, Mysore Road,
-Bangalore-560 018.

S.C.Saxena, I.P.S.,
Superintendent of Police,
Chief Security & Vigilance Officer,
Karnataka Agro Industries Corporation Ltd.,
Hebbal, Bangalore-560 024.

D.V.Guruprasad, I.P.S.,

Assistant Inspector General of Police
(North Zone), Central Security Force,
Block 13, C.G.O Complex, Lodhi Road,
New Delhi-110 003.

S.T.Ramesh, I.P.S.,
Superintendent of Police,

State Intelligence,

2, Nrupathunga Road, Bangalore-2.

N.Achutha Rao, I.P.S.,

Superintendent of Police,

Dharwad. .. Respo
' A.Nos. 863 to 866

D.N.Munikrishna, Major,

Superintendent of Police,

Mysore. .. Respondent-5 in A.N

B.N.Nagaraj, Major,

Deputy Commandant General,

Home Guards & Civil Defence, - :
Ulsoor, Bangalore. - +. Respondent-7 in A.

R.S.Kalyana Shetty, Major,
Retd. Superintendent of Police.

ion,

ondents 1 to 3 in
the Applications.

%dents 4 to 10 in
87 & 785 & 786/88

»s.1787 to 1789/88

No0s.1787 to 1789/88

. .| Respondent-10 in
71 ..1787 to 1789/88
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¢ ¢ o 14, A.D. Nalk Major,
e . - Retd| Superintendent of Police.
: lS.‘B.R.Shetty, Major,
S Retdl Superintendent of Police.
16. B.Y.Bhosle, Major,
p‘Superlntendent of Police,
”Uttara Kannada District,

. the power

|
Karwar.

17. T.Thyagarejan, Major,

Retd!

.. Respondents 11 to 14 .

Superintendent of Police.
' in A.Nos.1787 to 1789/88

" (By Sri M.S.Padmarajaiah, Standing Counsel for Respondents 1 and 2

‘Sri S.V.Narasimhan, Govt.Advocate for Respondent-3

Sri M.Narayanaswamy,Advocate for Respondents 4, 5, 7, 8 and 9)

These applications having come up for hearlng, Hon'ble Vice-

Chalrman

3 of the

('the Ru

Act LXI

made the following: .

ORDER

Whether Exﬁlanation—l ('Explanation-1') of sub-rule (3) of Rule

Indian-Police'Service (Regulation of Seniority) Rules,1954
les') framed by Government of India ('GOI') in exercise of
s conferred on it by the All Indla Serv1ces Act,1951 (Central

of 1951) ('the Act') is constltutlonally valid or not is

the.'prlnc1pal questlon that arises for our determlnation in’ these

applciations made under Section 19 of the Administrative Tribunals

Act,1985

other qu

('the AT Act'). In order to appreciate the same and all

necessary to notice the facts which are not also in dispute.

2.

appli

Sriyuths H.R.Kasturirangan, K.Narayan, S.S.Masali and K.S.

vho are the applicants in Applications Nos. 863 to 866 of

of Police ('DSP') of the Karnataka Police Sefvice ('KPS")

serv1ce of Karnataka Government. We will hereafter refer to them

cants or as Promotee Officers ('POs'). In Notification No.

HD 370 PEG 78 dated 12-12-1979 (Annexure;A)AGovefnmentAof Karnataka

("GOK')

had confirmed the applicants and 5 others as DSPs f:.

1—11—19?&.3gxxxxxhamxn@xxﬂuxxnsxxxxuxxmxxﬁé In due course thev hsve

estions urged by both sides in all these cases, it is . first

785 and 786 of 1988 joined service in 1970 as Deputy Superin-

T I

L avmire ey oemanar A 1 AN mma— ot s gy | e o
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been promoted as Superintendents of Police ('SPs') and are so func—‘. p

tioning from the dates of their promotions. .

3. Sri Ajai Kumar Singh, Smt. .Jija Hari Singh, |Sriyuths Subhas
Bharani, S.C.Saxena, D.V.Guruprpsad, S.T.Ramesh and N.Achutha Rao
arrayed as respondents 4 to 10 in Application Nos. 863 to 866 of
1987 and 785 and 786 of 1988, A.R.Infant, Kuchanna Sriniyasan and
Shankar Mahadev Bidari ('Infant, Srinivasan and Bidari') applicants
in AppIications Nos. 1787 to 1789 of 1988 are all |direct recruits
éo the Indian Police Service ('IPS') one of the premier All India -
Services of our'country and oré borne on the Karna;aka Cadre of IPS.
We will hereafter refer to them as rgspondents'o; as| Direct Recruits
('DRs'). |

4. The Indian Police Seryice (Recruitment) Rules,1954 ('Recruit-
ment Rules') regulate the method of recruitment to IPS. Rule 4 of
_these rules provides for direct recruitment on.the basis of_a competi—
tive examination as also for appointment by promotion of substantive

members of the State Police Service.

S. Thé Indian Police Se;vice (Appointment by Promotion) Regula-
tion,1955 ('Regulation'),.elaborately regulotes the method of selec-
tion and appointments to IPS from State Police Services of the coun-~
try. Unoer these Regulations, fof thé calendar years 1976, 1977
and 1978 there were no selecticns and appointments |to the IPS from
fPS»for the reason that there were no eligible officers for oelection

~in those three years.

6. For the calendar year 1979 also, there were no selections

" to the IPS from KPS.

-. 7. Ultimately on 22-10-1980, there were selections to the IPS
from KPS for the calendar year 1980 or as on 1-1—1950,-in which the
duly‘constituted Selection .Committee ('SC') selected'the'applioants
and 9 others with whom we ... ... concerned to IPS from KPS which

list was later approved hr +he Union Public Service Commission
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\
A

" to them

('UPSC")|

factors
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. On the basis of the said Sglect List and all other relevant

GOI on 3-4-1981 had.appointed the épplicants to the IPS allot-

ting them 1976 as the Year of Allotment ('YOA'). On the YOA assigned

to them

1973 as

(3) of R

by GOI, the applicants urged the Government to allot them

©

their YOA to which it had not acceded. As the YOA assigned:

by the GOI was in conformity with Explanation-1 to sub-rule

ule 3 of the Rules, the applicants in challenging its validity

have also sought for a direction to declare them as selected to the

IPS duri

8.

the very-

and had

filed on

by which

7+ the IPS

e

N

of 4976

ng the year 1979 regulating all other matters on that basis.

'Sriyuths Infant, Srinivasan and Bidari had also challenged

same provision in Applications Nos. 1787 to 1789 of 1988
sought further directions on that basis. These applications
2-11-1988, were posted for admission before us on 3-11-1988,

time we were in the midst of hearing the other applications.

We have peard them for admission.

1987 and

9. We will hereafter refer to Applications Nos. 863 to 866 of

785 and 786 of 1988 as the 'first set' and Applications Nos.

1787 to 1789 of 1988 as the 'second set'.

'10.

biiity a
selected

existing

they | hav
N . “\

N G
seqlgﬁﬁ
.‘\ i i\j‘

|

2-8-1978
» £

4

In° the first set, the POs have ufged~that‘on their eligi-
nd vacancies earmarked'for'promotees, they shouid have been
to the IPS as on 1-1-1979 and appointed to the vacancies
vas on that day and their further conditions of service in
be regﬁlatea on that baéis. Secondly and alternatively,

e urged that_reckoning their continuous officiation in the

posts respectively from 6-1-1978, 23-1-1978, 28-9-1978 and

, they shoﬁld be allotted 1973/1975 as their YOA instead

and that they be ranked below respondents 4 and 5 but above

frespondents 6 to 10,

11.

and other

In resisting the - first set of applications, Gf7 and GOK

r respondents have filed their replies. °




dents 1 and 2, 3, 4, 5, 7, 8 and,9 respectively i
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12. Sri K.R.D.Karanth,

learned Advocate has appeared for “the

applicants in the first set. Sriyuths M.S.Padmarajaish, S.V.Narasim-

han and M.Narayanaswamy, learned Advocateé has appeared for respon-

I3

Respondents 6 and 10 who have been duly served in

also appeared for the applicants in the second set.

IS

13. Learned counsel for the respondents have

n the first set.

the first set,

‘have remained absent and are unrepresented. Sri Narayanaswamy has

urged that the

applicants in the first set really seek to agitate matters concluded

against them 6n 3-4-1981 on which day GOI assigned
reckoning the period of limitation from that date t

were either beyond our jurisdiction or were barred

them the YOA and
heir‘applications

by time as ruled

by this Tribunal in V.K.MEHRA v. THE SECRETARY, MINISTRY OF INFORMA-

TION AND BROADCASTING [1986(1) ATR 203] and DR.(SMT.)KSHAMA KAPUR

v. UNION OF INDIA [1987(4) ATC 329].

14, Sri Karanth countering the contention urged for the respon-

dents, has urged that the principal challenge of tﬁe applicants was

to the validity of Explanation-1 and on_the‘principles enunciated

in G.K.SHENAVA AND OTHERS v. UNION OF INDIA AND, OTHERS (Applications

these applications were in time.

15. Whatever be their case on other claims and

Nos. 970 to 981 of 1987 and connected cases decided on 26-8-1988)

challenges, there

cannot be any dispute on the fact that the applicants are challenging

the validity of Explanation-1 which is a statutdry,RL

1le made by GOI.

16. In Shenava's case we have examined the legal position of

limitation on a challenge to a law and on the same
thus:

"34, 1t is well recognised, that a law
book, operates every day and in fact every mol
quently, = affected by such law, su
or grievan.., ....y day and every moment.

CLZEoN

we have expressed

on a statute

Conse-
injury

ent.
fers

<
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35. When there is challenge to a law, enacted by the
Legislature or Government, the requirement of an 'order'
and, 'representation' as contemplated in Section 21 qf the
Act, will not arise. If that is so, then this Tribunal
cannot insist, on either of them, as a condition precedent,
for| entertaining the applications under the Act or as a
starting point or threshold for computing limitation, under
Sec;ion 21 of the Act. That defect or 1lacuna,. if any,
in Section 21 of the Act cannot be remedied by this Tribu-
nal. In such a situation, the only plausible manner of
resblving this seeming legal conundrum, is to hold, that
the' wrong sought to be redressed, is a continuing one or
a continuing cause of action; analogous to the principle,
und%rlying Section 22 of the 1963 Act. On this conclusion,
which is logical, legal and inevitable in the aforesaid
cir&umstances, we must perforce hold, that the applications
beféore us are in time. We are of the considered view,
that this is inevitable and cannot at all be overcome.

36. In Mehra's and Kshama Kapur's case, this Tribunal
did not at all deal with challenge to a law. Both of these
cases only dealt with orders made against the applicants
in ‘'question. Hence, the principles enunciated in those
cases, do not bear on the point that arises in the cases
before us'".

On these| principles which apply in all fours, Applications Nos. 863
to 866 Qf 1987 and 785 and 786 of 1988 to the extent'they challenge
Explanatidn—l havé necessarily to be held as maintainable and in
time also. For these very reasons,'we reject this ﬁreliminary objec~
tion of the respondents to this exte;t only which necessarily means
 that we must examine the validity of the impugned Rule on ,merits

only.

17. |In Application Nos.785 and 786 of 1988 filed on 26-9-1988
the applicénts have challenged an ordér made against them by GOI

~on 15-2-1988 (Annexure-A) and their challenge to the same is in time.

P

% R
O

T
)f r'r.

A

18.

We will even assume that every one of the fact situations

-
e 9

\\

1

" .stated by the applicants on their selections and appointments to

- o - /n -;‘\‘._: Y . . .
o & ¢ NIRS'for 1979 are correct and examine their case on that basis.
B i"‘f K . . \ - ‘_v"‘\ N

. Whatever be the merits in their respective cases on this

Jl

Jéésgétt,—cn either side, the fact remains that selections and appoint-

. fw‘gL/// . o - .

Sy 4 ,

”igx?ments to|the IPS from KPS were not made for the year 1979 and thus
| K

their claim/or grievance arose in 1979 and in any event well before’

3 years |since this Tribunal was constituted. On the principleé

/2’/
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A

enunciated in Mehra's and Kshama Kapur's cases, we cannot entertain.

and adjudicate the same under the AT Act.

20. Even otherwise, in asserting their claim for selection to

IPS for 1979, there is a delay of 8 years. We find

to ignore this inordinate delay and laches of the

no justification

applicants. On

this ground also, this claim of the applicants callg for our rejec-

tion. With this. we now pass on to deal with the principal question.

21. Sri Karanth has urged that Explanatioﬁ—l

to sub-rule (3)

of Rule 3 of the Ruies, destroying or materially altering the ‘concept

of continuous officiation in the senior posts and assigning the YOA

on that basis which had stood the test of time, was irrational, unfair

unjust, arbitrary and was violative of Articles 14 and 16 according

to the new dimension enunciated by the Supreme Cour

t in E.P.ROYAPPA

v. STATE OF TAMILNADU (AIR 1974 SC 555) -and elaborated in SMT.MANEKA

GANDHI v. UNION OF INDIA AND ANOTHER (AIR 1978 SC 597) and AJAY HASIA

AND OTHERS v. KHALID MUJIB SEHRAVARDI AND OTHERS (ATIR 1981 SC 487

= 1981 (1) SCC 258).

22, learned counsel for the respondents refuting the contention

of Sri Karanth, have urged that the impugned provi
to remedy the incongruities that prevailed earlier,
and valid.

23.

In order to properly decide the question,

notice the Rules and their true import first.

sion which seeks

it is useful to

_24. Prior to 17-4-1964, Rule 3 omitting sub-rule (2) which has

no bearing on these cases read thus:

3. Assignment of Year of Allotment - (1) Every officer

-shall be assigned a year of allotment in acco

the provisions hereinafter contained in this rule.

rdance with

XX XX XX

(32‘ The year of allotment of an officer appointed
to thc Service after the commencement of these rules, shall
be -

vhere the officer is appointed to

on ... iwsults of a competitive examination

the Service

, the year

was reasonable

i
v
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in w‘ich such examination was held;

1 (b) where the officer is appointed to the Service
by Aromotion in accordance with rule 9 of the Recruitment
Rule%, the year of allotment of the junior-most among the
officers recruited to the Service in accordance with rule
7 of those Rules who officiated continuously in a senior
post| from a date earlier than the date of commencement

of such officiation by the former:

Provided that the year of allotment of an officer
appointed to the Service in accordance with rule 9 of the
Recruitment Rules who started officiating continuously
in a}senior post from a date earlier than the date on which
any of the officers recruited to the Service,in accordance -
with, rule 7 of those Rules, so started officiating shall
be determined ad hoc by the Central Government in consul-

tation with the State Government concerned.

'Provided further that an officer appointed to the
Service after the commencement of these Rules in accordance
with| rule 9 of the Recruitment Rules shall be deemed to
have| officiated continuously in a senior post prior to
the date of the inclusion of -his name in the Select List
prepared in accordance with the requirements of the Indian
Police Service (Appointment by Promotion) Regulations framed
under rule 9 of the Recruitment Rules, if the period of
‘such| officiation prior to that date is approved by the
Central Government in consultation with the Commission.

‘Explanation 1 - An officer shall be deemed to have
officiated continuously in a senior post from a certain
date|1f during the period from that date to the date of
his conflrmatlon in the senior grade he continues to hold
without any break or reversion a senior post otherwise
than as a purely temporary or local arrangement.

Explanation 2 - An officer shall be treated as having
~off1c1ated in a senior post during any period in respect
of which the State Government concerned certifies that
he would have so officiated but for his absence on leave

or appointment to any spec1al post or any other exceptional
circumstance.

} .
On 17-4-1964, the second proviso to sub-rule (3) was deleted and

in its place Explanation-l was incorporated.

25.vLu1e 3 as amended on 17-4-1964 and thereafter omitting sub-

rule (2) and clauses (c) and (d) of sub-rule (3), which have no bear-

|

ing on these cases, reads thus:-

‘"3, Assignment of Year of Allotment - (1) Every officer
:shall be assigned a year of allotment in accordance with
¢ tﬁe provisions herein after contained in this rule.

w11 (3) The year of allotment of an officer appointed.
the Service after the commencement of these rules shall

XX XX

»‘(a) where the officer is appointed to the Service on the
results of a competitive examination the year following
the year in which such examination was held;



“such senior post whichever is later:

i
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(b) where the officer is appointed to the Service by promo-
tion in accordance with rule 9 of the Recruitment Rules,
the year of allotment of the junior-most among the
officers recruited to the Service in accordance with
rule 7 of these Rules who officiated continuously in
a senior post from a date earlier than he date of

~ commencement of such officiation. by the former:

Provided that the year of allotment of an officer
appointed to the Service in accordance with rule 9 of the
Recruitiment Rules who started officiating [continuously
in a senior post from a .cadre earlier than the date on

‘which any of the officers recruited to the. Service, in

accordance with rule 7 of those Rules, so started officiat-
ing shall be determined ad hoc by the Central Government
in consultation with the State Government concerned.

Explanation I - In respect of an officer appointed
to the Service by promotion in accordance with sub-rule
(1) of rule 9 of the Recruitment Rules, the period of his
continuous officiation in a senior post shall, for the
purposes of determination of his seniority; count only
from the date of the inclusion of his name in the Select
List, or from the date of his officiating appointment to

Provided that where the name of a State Police Service
Officer was included in the Select List in force immediately
before the reorganisation of a State and is also included
in the first Select List prepared subsequent | to the date
of such reorganisation, the name of such o ficer shall
be deemed to have been continuously in the| Select List
with effect from the date of inclusion in the first mention-
ed Select List.

Explanation 2 - An officer shall be deemed to have
officiated continuously in a senior post from a certain
date if during the period from that date to|the date of
his confirmation in the senior grade he continues” to hold
without any break or reversion a senior post otherwise
than as a purely temporary or local arrangement. :

Explanation 3 - An officer shall be treated as having
officiated in a senior post during any period in respect .
of which the State Government concerned certifies that
he would have so officated but for his absence on leave
or training.

Explanation 4 - An officer appointed to| the Service
in accordance with sub-rule (1) of the rule 9 of the-Re-
cruitment Rules shall be treated as having officiated in
a senior post during any period of appointment to a non-
-cadre post if the State Government has certified within
three months of his appointment to the non-cadre post that
he would have so officiated but for his apﬁointment for
a period not exceeding one year and, with [the approval
of the Central Government, for a further period not exceed-
ing two years, to a non-cadre post under a State Government
or the Central Government in .a time-scale |identical to
the time-scale of a senior post: -

Provided that the number of officers in vrespect of
whom the certificate shall be current at one time shall
not exceed one half of the maximum size on the Select List
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‘?;"b - - gzzm1551b1e under sub-regulatlon (1) of regulatlon 5. of

Indian Police Service (Appointment by Promotion) Regula-
and follow the order in which “the names of

( . such officers appear in the Select List:

only
poin
cate

Provided further that such certificate shall be given
if, for every senior officer in the Select List ap-
ted to a non-cadre post in respect of which the certifi-
is given, there is one junior Select List officer

officiating in a- senior post under rule 9 of the ‘Indian

'POl]

ce Service (Cadre) Rules,1954,

Provided also that the number of officers .in respect

~of whom the certificate is given, shall not exceed the

numb
ing
ment
the
Cadr

We must
tion-1 in

26.

er of posts by which the. number of cadre officers hold-
non-cadre posts under the control of the State Govern-
falls short of the deputation reserve san¢tioned under
Schedule to the Indian Police Service (leatlon of
e Strength)Regulatlons 1955.

XX xx"

flrst ascertain the scope of Rule 3 in general and Explana-
particular. A '

The very first rule of interpretation of statutes has been

explained by Maxwell on the Interpretation of Statutes (1llth Edition)

in these lwords:-

"A statute is the will of the legislature, and the funda-
mental rule of interpretation, to “which all others are
sub#rdlnate, is that a statute is to be expounded "according
to the intent of them that made it". - If the words of the
" Statute are in themselves precise and unambiguous no more
is necessary than to expound these words in their natural
“and |ordinary sense, the words themselves in such case best

declaring the intention of that legislature."

The progressive rule of construction of statutes which has now come

to stay has been explained by Bhagwati,J. (as His Lordship then was)
in K.P.VARGHESE v. I.T.O. ERNAKULAM AND.ANOTHER (AIR 1981 SC 1922)
in these Qords:

"...... The task of interpretation of a statutory enact-
ment is not ‘a mechanical task. It is more than a mere

reading of mathematical formulae because few words possess
the | precision of mathematical symbols. It is an attempt
Pl
~ \\\h

o discover the intent of the legislature from the language
sed by it and it must always be remembered that language
at best an imperfect instrument for the expression of’
%an thought and as pointed out by Lord Denning, it would
idle to expect every statutory provision .to be "drafted
th divine prescience and perfect clarity".- We can do
(e} better than repeat the famous words of Judge Learned
Hand when he said:"......it is true that the words used,
even in their literal sense, are the primary and ordinarily’
the |most reliable, source of interpreting the meaning of

D
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any writing be it a statute, a contract or any
But, it is one of the surest indexes of a
developed jurisprudence not to make a fortress
dictionary; but to remember that statutes alway
purpose oOr object to accomplish,
imaginative discovery

is the surest guide to thei

thing else.
mature and

s have some

whose sympathetic and

r meaning".

We must not adopt @ strictly 1liberal interpretation of

section 52 sub-section

(2) but we must construe its language

having regard to the object and purpose which the legisla-

ture had in view in enacting that provision
context of the setting in which it occurs.

the context and the collocation of the provisio

Section 52 sub-section (2) appears, because,

and in the

We cannot ignore

ns in which
as pointed

out by Judge Learned Hand in most felicitous -language:".....

the meaning of a sentence may be more than that

separate words, as a melody is more than the
no degree of particularity can ever obviate
the setting in which all appear,

Bearing these and . all other rules, we proceed to ast

of the Rules.

27. That the title of an Act or a Rule gives a ¢

standing of an Act or Rule but cannot control the
the relevant provision is now well-settled.

relates to regulation of seniority of the members

from different sources.
28. The preamble to the Rules merely refers
power for ffaming the Rules.

29. Rule 1 of the_Rules deals with the title

of the
notes, and
recourse to

and which all ¢ollectively

to the sou

and commer

of the Rules. These Rules came into force from 8-9-1954.

30. Rule 2 defines the terms ‘(a) cadre, (b

)} Commissioc:

Competitive examination, (d) gradation list, (e) officer, (f) R¢

ment. Rules, (g) senior post, (h) Service, (i) State Cadre, (3

Government concerned and (k) Select List which generally oc

the Rules. But, very significantly, they do not
'Year', 'Seniority' and 'Year of Allotment', the
is very decisive, in the true construction of the

are not defined in any other Rule or in the ear

Service (Regulation of Seniority) Rules of 1930 alJo.
) : t

define the

meaning of
i

Rules. The

lier Indiqp

out of the -

rertain.the scope

lue to the under-
plain meaning of
The title of the Rules

of the service,

ment

- (e)

~uit-

in
terms
which

terms

Civil
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A close ‘analysis of the Rules and the. Seniority Rules of

other All India Services reveals that the YOA to members of the ser-

I

vice and ' their seniority in that service, are closely interlinked.

Seniority‘mas a close nexus with- the YOA to:the service.
to the ser#ice determines the seniority of the member of the service. .

In Shenava

and 'Sen

32.

the serv

33.

iofity' and their interrelationship also.

Rnle 3 of the Rules_regulates‘theAYOAmxo.themmembersmof
ice.
Sub-rule (1) enjoins on the GOI to assign the YOA to every

member of the service in accordance with. the provisions made in sub-

persons
motees.

34,

tive ekamination, he has to be assigned.the YOA following the year,

in which such examination was held.

rule (3) of the Rules. This exhaustively deals with the YOA to the

i
H

Sub-rule (3)(a) of Rule 3, provides for YOA to an officer

d to the service, on the results of a competitive examinaticn.

1 When a person is appointed to a service on the results of a competi—u

This clause relates to the YOA,

in respect of direct recruits or regular recruits from the open

market.

Z

a senior| post shall, for the purposes of

rity or

Clause (b) of sub-rule (3) of Rule 3 elaborately sets out

the detailed formula or pr1nc1p1e for alloting the YOA to the pro-

.| Explanation-1 to clause (b) of sub-rule (3) of Rule 3 of
es directs that in respect of an officer appointed to the

by promotion in _accordance .with sub—rule'(l)aofnRule;Q of

Recru1tment Rules, the perlod of Lis continuous off1c1at10n in

Jetermination of his senio-

allotment count only from the date of inclusion of his name

-The YOA -

's case wé have explained the meaning of:.the-terms . 'YOA'.

drawn from the two sources namely, .direct. recruits and pro- .

3

—_—— - -

- eiiemn

. e —————

S

N - "
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~so far as he is concerned for a variety of reasons t

414 to specific cases. In other words, Article 14

14—

I

name "in the Select List or from the date of his 'officiatinvg appoint.

ment to such senior post whichever is later. This explanation, vhich

is really in the nature of a proviso, adopts the

determining the seniority of a promotee officer.

later.

twin-criteria'for

The twin criteria

. are the date of selection or continuous officiation whichever is

37. The Select List referred to in the explanation must neces-

sarily refer to the Select List in which the offi

appointed and not to earlier Select Lists .hich

cer is placed and
become inoperable

hat are not neces-

sary to notice also. 1In AKHILENDRA NATH TRIVEDY AND ANOTHER v. UNION

OF INDIA AND OTHERS [(1988) 7 A.T.C. 700] the Patna Bench of this

F‘Tribunal has expressed the same view. (vide: paras 32 and 33). We

see no reason to differ from that view, vhich is bin

ding on us.

38. The language of this explanation is clear and presents no

difficulty in its construction. If that is so,

be justified in invoking any other rule of cons

then we will not

truction and cloud

its meaning. In ascertaining its meaning, we cannot look to the

law as it stood prior to its amendment,‘ its interp

and restrict or enlarge its meaning.

~

39. An analysis of other provisions of the Ru

retation by Courts

les is unnecessary

for these cases. With this we now pass on to examine the validity

of the impugned provision.

- 40. Articles 14 and 16 of the Constitution

articles and Articles 15 and 16 are only an exf

genus and Articles 15 and 16 its \species. It is
that the  principles governing Article 14 equall

15 and 16 of the Constitution as well and this d

reference to decided cases.

are one group of
ension of Article
is éa}id to be the
trite, therefore,
y gévern Articles

oes not require a




N 'r v . ) .v . e ) -.15-

41. The true scope and ambit of Article'14 Hhs'been'explained

by the Supreme Court in a large number of cases. -In RAM" KRISHNA

DALMIA AND OTHERS v. JUSTICE 'S.R.TENDOLKAR AND OTHERS (AIR 1958 SC.
538) and RE:SPECIAL COURTS BILLS CASE (AIR 1979 SC 478) the Supremev

Court reviewing all the earlier cases has elaborately re-stated the

scope and ambit of Article 14 of the Constitution.

42./0n the new dimension of Article 14 of the Constitution namely
arbitrariness is the very antithesis of rule of law ensﬁrined in
Article 14 (- the Constitution evolved for the first time in Royappa's
case, Bhagwati,J.(as His Lordship then was) expressed thus:-

"We cannot countenance any attempt to truncate its
all-embracing scope and meaning, for to do so would be

to violate its activist magnitude. Equality is a dynamic-
concept with many aspects and dimensions and it cannot

be {"cribbed,cabined and confined" within traditional and

doctrinaire 1limits. From a positivistics point of view,

equality is antithetic to -arbitrariness. In fact equality

and | arbitrariness are sworn enemies; one belongs to the

rule of law in a republic while the other, to the whim

and‘caprice of an absolute monarch. Where an act is arbi-

trary it is implicit in it that it is unequal both accordlng

to polltlcal logic and constitutional law and is therefore

violative of Article 14......."

In Maneka Gandhi's case the same learned Judge elaborated this primei= -

ple in these words:-

"The principle of reasonableness, which 1legally as
well as philosophically, is an essential element of equality
or non-arbitrariness pervades Article 1& like a broodlng
omnipresence....."

In Ajay Hasia's case the same learned Judge speaking for the Bench

“..... The true scope and ambit of Article 14 has

v geen the subject-matter of numerous decisions and it is
“not ‘necessary to make any detailed reference to them.
e 1s sufficient to state that the content and reach of

’\a—\//

’:"',. Article 14 must not be confused with the doctrine of classi-
/;4 fication. Unfortunately, in the early stages of the evolu-
<7 /tion of our constitutional law, Article 14 came to be iden-
N
==

tified with the doctrine of classification because the

view, taken was that that article forbids discrimination
and |there would be no discrimination where the classifica-
tion| making the differentia fulfils two.conditions, namely,
.2) that the classification is founded on an intelligible
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- differentia which distinguishes persons or things that
are grouped together from others left out of the group;
and (ii) that that differentia has a rational relation
to the object sought to be achieved by the impugned legisla-
tive or executive action. It was for the first time in
E.P.Royappa v. State of Tamil Nadu that this (Court laid
bare a new dimension of Article 14 and pointed out that
that article has highly activist magnitude and it embodies
a guarantee against arbitrariness. This Court speaking
through one of us (Bhagwati,J.) said: [SCC p.38: SCC(I&S)
p.200, para 85]

- The basic principle which,
both Articles 14 and 16 is equality and
against discrimination. Now, what is the content
and reach of this great equalising principle? It is
a founding faith, to use the words of Bose,J., "A
way of life", and it must not be subjected to a narrow
pedantic or lexicographic approach. We canncti Zounte-
nance any attempt to truncate its all-embracing scope
and meaning, for to do so would be to violate its
activist magnitude. Equality is a dynamic concept
with many aspects and dimensions and it| cannot be
"cribbed, cabined and confined'" within  [traditional
and doctrinaire limits. From a positivistic point
of view, equality is antithetic to arbitrariness.
In fact, equality and arbitrariness are sworn enemies;
one belongs to the rule of law in a repﬁblic while
the other, to the whim and caprice of an absolute
monarch. Where an act is arbitrary it is implicit
in it that it is unequal both according to political
logic and constitutional law and is thereforie violative
of ARticle 14, and if it affects any matter relating
to public employment, it is also violative| of Article
16. Articles 14 and 16 strike at arbitrariness in
State action and ensure fairness and equality of treat-

ment ment. '

therefore, informs
inhibition

This vital and dynamic aspect which was till | then 1lying
latent and submerged in the few simple but pregnant words
of Article 14 was explored and broughtkimxxjmxx&xxxsimgiqﬂa
to light in Royappa case and it was reaffirmed and ela-
borated by this Court in Maneka Gandhi v. Union of India

where this Court again speaking through one of us (Bhag-
wati,J.) observed: (SCC pp.283-84, para 7;
Now the question immediately arises as to what

is the requirement of Article 14: What is jthe content
and reach of the great equalising principle enunciated
in this Article? There can be no doubt |[that it is

a founding faith of the Constitution. It is indeed
the pillar on which rests securely the| foundation
of our democratic republic. And, therefore, it must’

not be subjected to a narrow, pedantic or lexicographic
approach. No attempt should be madc to truncate its
all embracing scope and meaning, for to do so would
be to violate its activist magnitude. Equality is

a dynamic concept with many aspects and| dimensions
and it cannot be imprisoned within traditional and
doctrinaire limits..... Article 14 sirikes|at arbitra-

riness in State action and ensures fairness and equa-

lity of treatment. The principle reasonableness,
which 1legally as well as §pi. .oully, is an
essential element of equality or . non-arbitrariness
pervades Article 14 like a broodir~ ~mnipresence.
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This was again reiterated by this Court in International

- Airport Authority case at page 1042 (SCC p.511) of the

Report, Inmust therefore now be taken to be.well settled

that what Article 14 strikes at is -arbitrariness because -
any | action that is arbitrary, must necessarily involve

negqtion of equality. The doctrine of classification which
is -evolved by the Courts is not paraphrase of Article 14
nor |(is it the objective and end of that article. It is
merely a judicial formula for determining whether the legis-
lative or executive action in question is arbitrary and
therefore constituting denial of equality. If the classifi-
cation:is not reasonable and does not satisfy:the two-condi-
tions referred to above, the impugned legislative or execu-
tive| action would plainly be arbitrary and the guarantee
of equality unfer Article 14 would be breached. Wherever
therefore there is arbitrariness in State action whether
it be of the 1legislature or of the executive or of an
authorlty under ArticZe 12, Article 14 immediately springs
into| action and strikes down such State action. In fact,
the concept of reasonableness and non-arbitrariness pervades
the |entire constitutional scheme and is a golden thread

~ which runs through the whole of the fabrlc of the Constitu-

In the later cases,

tlonl

has applled them to specific cases.

bear

Nf

Yy
Banlng all these principles in mind, we now proceed to examine the
A Jof : ,
Y?ild ‘ty of the explanation.

J&

43, |In édjudging the validity of the Explanation we must also
in mind two more principles. In Ranganathan's case a Full Bench

~ of this Tribunal has noticed them in these words:

"51. We must also bear in mind one of the great consti-

tutional principles propounded by James --Bradley -Thayer,-

a renowned - constitutional lawyer of America.namely . 'that
the Jud1c1al veto, is to be exercised only in cases that
leave no room. for reasonable doubt'. This has been articu-
lated by the eminent Jurist-Judges of the American Supreme
Court .via., Justices Holmes, Brandeis and Frankfurter in
more’than one case (see: Article on "The Influence of James
B.Thayer uporn the work of Holmes, Brandeis, and Frankfurter"
in the self-same treatise in '"Supreme Court Statecraft"
by Wallace .iendelson, First Indian Reprint, 1987 Edition).
One other principle which we should bear in mind is that
the ¢a11d1ty of a law must be examined and decided as many

xiﬁﬁb\Fy the law making authority itself and not from the stand-

point that a better law could have been enacted or a better

\§olut10n found to the problem, should not influence us

%h adjudging the validity of a law."

the Court has reiterated these pr1nc1ples and

= " 44, We must at the very outset notice that sub-rule (3) of Rule

\

3 of the Rules has been framed to deal with cases of promotee officers

A
N

who belong t¢ . ..parate class or group. Sub-rule (3)(b) and the
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Explanation operates against all promotee officers.

and the impugned provision do not violate the principles of a valid

classification expounded by the Supreme Court in numerous cases summa-

rised in Special Court Bill's case. Sri Karanth

contest this position.

45, According to the applicants, the earlier

did not rightly

provision or the

earlier principles had struck a 'just balance' between the conflict-

ing claims of direct recruits and promotees and that it had been

so recognised by the Supreme Court in ANAND PRAKASH
OF INDIA AND OTHERS (AIR 1963 SC 754) and HARJEET

v. UNION OF INDIA AND OTHERS [1980 (3) SCC 205 =

SAKSENA v. UNION
SINGH AND OTHERS

1980 SCC (L & S)

351] and there was no justification whatsoever to unnecessarily tin-

ker with the same and inflict injustice on the promotees.

46. The power of GOI to frame the impugned rule under the Act

is not and cannot be disputed.

If the power to firame the rule is

not in dispute, then the interpretation placed on the unamended rules

has hardly and relevance in deﬁiding its validity.
in substance,
second principle enunciated in Ranganathan's case
validity of a law must be examined and decided as

making authority only, without reference to other

In reality and

this contention of the applicants runs counter to the

namely that the
made by the law

factors. ‘On this

ground itself, we cannot uphold this contention of the applicants.

47. Even otherwise, when a law is made by a
lative authority,
the same on the ground that what stood earlier was

or fair and the law making authority should not unn

competent legis-

a Tribunal or a Court cannot take exception to

valid, good, just

ecessarily tinker

with the same and make a law contrary to the earlier law or make

a law differently. We are of the view fhat accepta
tion will strike at the very source and power of
wholly unsound. On principle. and authority, we

to uphold this contention of the applicants.

ince of this posi-

law-making and is

Sub-rule (3)(bb *

find it difficult
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48m.0n:wha;,we have expressed earlier, it is unnecessary for

us to make ? detailed reference to Saksena's :and Harjeet Singh's

cases which interpreted the unamended Rules.

49, Eve?y one of the grounds -on -the.alleged unreasonableness
or arbitrariness of the explanation was really built on what had

been expressed by the Supreme Court in Saksena's and,Harjeet Singh's

cases. Excegt for them, no new.ground was placed before us .to hold. - _.
that Explanation-1 was unreasonable, arbitrary, unjust -and -unfair.... .

On this egore itself we must reject the challenge of the applicants.

ASO. We must ever remember that GOI as the legislative authority
to make rules as also the cadre-controlling authority with experience

gained was in a better position to resolve the conflicting claims

by adding the explanation. VWhen the applicants fail to establish

the unreasonableness and arbitrariness of the explanatidn, then on

the principles enunciated in Ranganathan's case, we should be reluc-

tant to hold that they are unreasonable and arbitréfy.

51. In Akilendra Nath Trivedy's case, ﬁhe Patna Bench dealing
with the construction of Explanation-1 and not its validity expressed
thus:
"33, I find it difficult to accept this argument .for

two reasons. Firstly, a select list always means the cur-
rent select list. The old list loses its status and signi-

ficance as soon as a new select list is prepared. This ™ =

is ev1dent from Regulation 7(4) of the Promotion Regula-
tions. Secondly, there can be no rationale for giving recog-
nition to officiation in a senior post by .a non-select
Nist |officer during any period. It is possible to think
CS% a| situation in which a State Police Service Officer
luded in the Select List for one year got subsequently
re§ luded from the Select List because of adverse reports
G )xa"ﬁaln'st him, After a year or two, he may come back in
ihe ist on the basis of better reports subsequently.
ore often than not, officiation in a senior post is govern-
ed by the exigencies of service, and does not necessarily
depend on the merits or qualifications of the officer con-
cerned. In such a situation, it will be quite inappropriate
to grant such an officer the benefit of continuous officia-
tion |for the purpose of seniority even for the years for
whlcq he was not, strictly speaking, cleared for appointment
to senior posts. It has to be borne in mind that though
the brlmary purpose of Select List is to have a list of
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officers suitable for appointment on promotion to the Ser-

vice (I.P.S.in this case) as and when substantive
the list can also be

arise against the promotion quota,

vacancies

used to make temporary appointment to cadre posts (as dis-
tinguished from substantive appointments to the Service),
if there is a short-term vacancy or no suitable cadre

officer is available and the conditions stipula

ted in Rule

9 of the Cadre Rules are fulfilled. A comparison of the
provisions of Regulations 8 and 9 of the Promotion Regula-

tions will bring out the position in this regard.

We are of the view that these reasons given by the Bench on the cons-

truction are sound for sustaining its validity also|

Every one of

these reasons in our view is sufficient to hold that the impugned

rule does not make an unreasonable provision but only makes a rea-

sonable provision and does not suffer from the vice

or is antithetical to the new dimension of Article 14

tion.

of arbitrariness

of the Constitu-

52. Even the observations of the Supreme Court in Harjeet Singh's

case on a junior officer selected and frog-leaping or being selected

the impugned provision.

and not posted in the senior post, also justified Government to add

53. On applying the principles of new dimension of Articles

- 14 and 16 of the Constitution to evéry one of the factors and grounds

urged, we find it difficult to hold that Explanation-1 attracts the

vice of that dimension-or is violative of Articles

Constitution.

14 and 16 of the

54. On the foregoing>discuss10n, we hold that there is no merit

in this contention of the applicants.

55. Every one of the reasons given by us to st
nation, justifies us to reject the challenge of t

Applications Nos. 1787 to 1789 of 1988 to the sai

iIstain the Expla-
he applicants in

d provicion. On

this it follows that Applications Nos. 1787 to 1789 of 1988 are liable

to be rejected without issuing notices to' the respondents.

56. On facts there is no dispute that the as

as YOA to the applicants is in confdrmiiy with Rule

signment of 1976

3 o:r w.:e rules,

”~
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On this‘t
does not

also justi

57. A
applicatio
these appl

the partie

np/
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he decision of GOI taken on 3-4-1981 and reiterated later
call for our interference at all. This .very conclusion
fies us to reject all other challenges of the applicants

tions Nos. 1787 to 1789 of 1988.

s all the contentions urged for the applicants fail, these

ns are liable to be dismissed. We, therefore, dismiss

ications. But, in the circumstances of the cases, we direct

s to bear their own costs..
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