(3

+ e,
-

‘\

. BANGALORE BENCH
2EXEXIrK

RPPLICATION NOS.

Applicants
Shri T.K., Pandarish & 15 Ors

To

1,

2,

Je

4,

5.

Shri T.K., Pandarish
Hoad Clerk

. ESTI Corporation

Regional Offics

‘No. 10, Binny Fields

Bangalore - 560 023

Shri v, Remachandre Rao
Head Clerk

ESI Local Office
Sroeramepuram

Bangalorse - S60 021

Shri T;R..Santhanasundaram

Head Clerk )
ESI Corporation (oeal Office

Ragappe® B166k-:
Bangalore. = 566 621>

_Pl_'_f",:..‘—N

Shri 8. Ramachandran

Head Clerk

E£SI Regional Office
No. 10, Binny Fields
Bangalore - 560 023

Shri N.S. Seetharan
Manager

ESI Local Offics
Tilak Nagar
Gunthakal « 515 801
Andhra Pradesh

CEN?R!L lDﬁIlISTRlTIVE TRIBUNAL

Commercisl. t:o-pxax(am)
lndiranagar

Bangelore ~ 560 038

3 JAN 1988

—

Dated s

1580_T0 1585, 1614 T0 1621, - ...~
"¥810 AND 1875/88(F) ,

v/e “The aegional Director. £S1 Corporation, '

Respondents

Bangalore & another

7.

9.

10.

1.

Shri N, Jagadekaveers, . ..
Head Clerk _

ESI Local Office
Shivajinagar

Bangalore - 560 001

“Shri §.8S. Kumaran

Head Clerk -

ESI Corporation Regionsl Office
No, 10, Binny Fields

Bangalort -~ 5§60 023

Shrl K.R. Subbaraman .

Head Clerk

ESI Corporation Local Office
falleswaram Hest -
Bangalcre - 560 085

e

Shri S, Sresdhars

Head Clerk :

ESI Corporation Regiocnal Office
No. 10, Binny Fields

Bangalore -~ 560 023

Shri E. Naterajan

Head Clerk

ESI Corporation Regional Office
No. 10, Binny Fields

Bangalore - 560 023

Shri P, Kunhiranan

- Head Clerk

ESI Corporation Regicnal Office
No. 10, Binny Fields
Bangalore - 560 023 .
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12,

13.

14,

1s.

16.

Shri M.B, Tanksall

‘Manager

€SI Corporation Locel Office
Bijapur

Shri V., Gundu Rao

Manager

ESI Corporation Local Office
Oharwad

Shri M, Naraysnaswamy
Ranager

ESI Corporation Local Office

Nanjangud

Smt B.K. Ssetha

Managsr

ESI Corporation Local Office
Malleswaram

Bangalore ~ 560 003

Shri S, Shamanna

Manager

ESI Corporatien local Office
Harihara (I1I)

Harihara

Chitradurga District

Subject s

L2322 2]

LES

18,

18

206,

|
|

Shri V. Nerasimhea Holle
Ahvocato

No. 1762, 6th Main

'0' Block, II Stage
Rajejinagar

angalore - 560 010

Skri S.K, Srinivasan
Advocate

No, 10, 7th Temple Road
15th Crcss, Malleswaram

'BEngalore - 560 003

Tke Regional Director

Employees State Insurance Corporaticn

EsIC Building
No. 10, Binny Fields
Bangalore - 560 023

he Director Genaral

Employees State Insurance Corporation _
QSIC Building, Kotla Rosad

New Daelhi - 110 002

#hri M. Papanna
Advocate

99, Magadi Chord Road
/1jayanagar

Bangalore - 560 040

SENDING COPIES OF ORDER PASSED BY THE BENCH

Enclosed herewith pleasse find a copy of ORDER pagsed by this Tribunal in the

above said applicetions on 23=12-88,

Encl s As above




IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
BANGALORE BENCH: BANGALORE

Deted the 23rd day of December, 1988

Befors

THE HON'BLE MR.L.H.A,REGO, MEMBER(A)

APPLICATIONS NOS,1580 TO 1585 OF 1988(F)
C/w. 1614 TO 1621 OF 1988 & 1810 end
1875 of 1988(F):

Ladaadadid Ao 4 L L J

1, T.K.Pandarish
$/0 T.G.Krishnamurthy,
Head Clerk,ESIC Regionel Applicent in A.1580/88
Office,Bangalore=-23,

2, V.Ramachandre Reo
S/o late D,Vittsl Reo,
Head Clerk,ESI Local Office,
Sreersmapurem,Bangelore=21, -do- A.1581/88

‘3. T.R,Santhanasunderam
-, 8/o T.S.Raghunathecharye,
A Hegd Clerk,
< ESIC Locel Office,
Nagappa Block, '
Bangzlore=21, ~-do~ A,.1582/88

4, S,Ramachandren
S/o0 V.S.Sengameshwars
Heed Clerk, ESI Regional Office,
Bangslore-23, .o ~-do~ AR.1583/88

5. N.S.Seetheram S/o N,Sreekan—
teiah, Mensger, ESI Locel -~ _
Office, ESI Corporation,

Tilek Nagar,Guntekal=-515 801, -do=- A,.1584/88

....0.2



6.

7

8.

N.Jsgadekeveera

S/o Late A.Negesh Reo
Head Clerk,ESI Locsl Office,
Shivajinegar Bengalore-1, |

S.5.Kumeran [
48 ymers, ‘
Hesd Clerk, Regiorel Office,
ESIC, Bangaslore=560 023

K.R.Subramen,55 years,
Head Clerk, Locsl Office, |
£SIC, Mellesuarem lest,
Bangalore=55, oo

|

S.S5reedhars

52 years, S/o G.Sempengi Neldu,

Heed Clerk, Regioml DFFiceL
ESIC, Bangalore=23, |

10,E.Netarajen, {

11,

48 years,

S/o K.Ellepps,

Head Clerk,.

Regionel Office,
ESIC, Bengelore=23,

P.Kunhirsman

47 years,

S/o0 P.,Ramankutty Guptan |
Head Clerk, |
RO of ESIC, Bangelore=23.

12.,M.B.Tanksali !

56 years, S/o Bhim Reo,
Menager Lo,
£SIC, Bijepur de

13.V,.Gundu Reo,

49 years, !
S/o B.V,Naranspps,

Mmanager, Local Office of ESIC,

Dheruad, ! .o

14 .M. Nerayenasuamy,

52 yesrs, S/o Munisuamy, |
Menager, LO of ESIC, !
Nenjangud. e

Applicant

-do-

-do=

~-do=-

in A.1585/88

AR,1614/88

R.1615/88

R.1616/88

r.1617/88

A.1618/88

A.1619/88

A.1620/88

A.1621/88

000000003



15. Smt.8,K.Seetha
W/o K.N.Deserathi,
Mmeneger, €SI Locel Office,
Rejejtinager,
Mellesuarem,Bangalore-560 003, Applicent in AR.1810/88

16.5.Shamenns S$/o S.V.Subbs Reo
Meneger, Locel Office(Herihara II)
ESI Corporetion, HARIHARAR, :
Degangere Tq. ' -do~ A.1811/88

(Shri V.Neresimha Holls,Advocete for applicents
in Applicetions Nos. 1580 to 1585/88 and
1810 and 1875 of 1988.

n S.,K.Srinivesen, Advocate for the applicents
in Applicetion Nos,1614 to 1621/88.)

‘vs.-

1, The Regionel Director
Employees State Insurence Corporation
ESIC Building, No.10 Binny Fields,
Bengelore=560 023,

The Dirsector Genersal
Employees State Insuraence Corpoiation
ESIC Building, Kotla Road,
NEW DELHI-110 002, oo Respondents
' in all the
applicetions.

+

(By Shri M.Papenns, Counsel for Respondents)

These spplicetions coming on for hearing

this dey, the Hon'ble Member(A),made the following:
ORDER

These are in all 16 epplicetions filed under
Section 19 of the Administretive Tribunels Act,1985,

‘'wherein the main prayer is, to direct the respondents(R)

Vﬁl to‘




to fix the pay of the spplicents (%) in the
post of Head Clerk ('HC' ifor short) under
Fundementsl Rule ('FR' for short) 22-C,uith
reference to the pay lasq drawn by them, in
the pay scele of the post of Upper Division
Clerk In-charge ('UDC 1/¢' for short, es
distinguished from *UDC' i,e., Upper Divieion
Clerk) with retrospective effect and to grent
them all consequntiel relief, inclusive of

arrears of pay. ’

2, Shri Naresimha Hohla, learned Counsel,appears
for the epplicants in Ap%licatione Nos.1580 to 1585,
1810 and 1875 of 1988, ULiCh for ease of reference,
shall be designeted as Jhe 'Ist Set', while Shri S.K,

!
Srinivesen,leerned Counsel ,appears for the applicants

!
in Applicetions Nos.1614 to 1621, which for like
o } s
resson, shall be designated as the 'IInd Set',
| .
Shri{ Mm,Papannse, leerned;Counsel appears for sll the

respondents in both the%lst end the 1Ind Setsof appli-

cations,

3. Since both the setc of spplicstions esre slike,
in point of fects end lauv, they ere heard together

end ere deelt with by &/ common order,

4, The background tb these csses is succinctly

brought out, by the Follkuing tsbuler statement,furnish-

ing the relevant'detaiﬂs of the service curriculum
vitase of the verious gpplicents(designated by their

respective
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respective Applicetion Nos.to facilitate rere:ence) as besed on the date furnished
by the respondents:

— - - - - - - - D D D D - - -
D D O AP Ap WD e s WD . an - - - G - . T G G -ty D s - - - - - - - - - - D G - D - — - D AP —— - - - - ow wan -

Fixation of psy(R)p.m. in
the post o HC or its equi~ '
vaelent.

Original H Revised

-------‘---‘--A“------------
Date Pay i Bate Pay
1

DD D D D D D s D R D s P D o S G DT WD e D D D D D G D BB s D D O e D gy T D P D WD WD D D G D WD s S W TS ED S D WD D G WD D D D D P WP T D U D D T D WD D D D D Dt D g WS T P W ED n AP WD T S TS =D g DGy @D

Pay(Rs)pem. imme-
diately prior to
promotion as HC

H.C, or ite 17 the POst of

equivalent, uoc uDC
(deemed) (In-cherge)

Date of appointment to
Applice- the posta of:

tion No,

I. THE 1Ist SET

1580 23.10,.69 26,3479 428/~ 24=-9-79 455/= 22=7-81 455/-

455/~

L4

1582
1583
1584

1-10-66

9.11.70
9.11.70
12.7.65

to
21.9.79

11.10.76
to
30.10.76

24,11.76
to
10-4-77
2=5-717
to
6,10.,77

17.4.78

22.9.79
15.5.79

14.2.73
to
15.8.73

31.8.73
to -
10.6.75

24,9,1979

25=1=79

7-7-80
10.9.79

16.8.,73
to
30.8.73

.89 %

23=3=79 470 22.3.84 470/

17=-7-80 440/- 6.8.80 455/~
- 455/~ 27-4-81 455/
22,8.78 425/=

22.8.78 455/~

00-0‘°6



D s oy o _—o-..-.-———_---—_—---_-—-----—--—--—_-—------——cu-------.—-.-.--—.. e T L o L]

S S NS R & S 6 e e B 9_-__._10
31.8;75 10,5.76 428 455 22.8,78 470 23.11.82 455+
to : 15PPR,
' 9.,5.76
1585 92,11,70 30.8,.79 3.10.,79 416 440 3.10.79 440 1.8.80 440
to to :
2.10.79 4,1.81
. 1.5.81 440 - g-6-81 455 ? 455
1810 6.10,.66 25.5.78 416 - 25.5 78 4410 j
7778 31.7.78 416 440 30.9.78 440 17 . 6.81 440
' to ’
31.7.78
1875 1.10.66 13,10.70
' to
3.1.71
= 5,2;75
11.6,78 12.6.78 452 485 22.8.78 485 17.8.84 470+
15FPP.,
1I. THE Ilnd SET._
1614 15.4.60 15.,1.79 15=2~=80 452% 440 16.3.81 470 - -
16.2.83 488 - 10.3.83 515 - -
(*Penelty of stoppage of 2 increments due, imposed on 1.2,77 & 1.2.78)
1615 20.2.67 13,6.,78
to
6.7.78
1.8078 Py 1-7-79 452 455 1.7.79 455 13.12.82 470

...Q.....v




N8: (1) ‘PP means "Personel pay"

(ii)The deteils of the period intervening between

from that of UDC) to that of HC or the poste
This period is said tc cov
f

15.12.68

. 9011.70

2.,12.66

9,11.10

1.10.66

heing unnecessery.
period etc,

(iii)There ere some gape/disparities here and thereg

25.3.79

10.9.79

24-2-81

12.1.79

428

476

428

440

452

which would have to be filled in/recsolved if

decision¢ in these cases,

455

485

455

470

--‘--”-“---‘----—--—--_----ﬁ-----’--“--ﬁ------------------------------—---——---- D GUN WS NS eu YRR = -----
- on an

vélent t

L7
Vi

- —— s e > D S S S G S ST S SUD D W Gt iy P A FED W oo T Gns WD e D At D S R o [l WO oy WP L0d G P € W OGO O e 2

5.9.79

11=3=81

455
455

455

485

455

470

470

17.6.81
1981

1982

6.8.80

v§¥e€b,ara not furaished,these mip,
hias: leeve, joining time, tranpsjt

5

Efégtaéfu;nished by the respondents
the time of compliasnce with the
/ N

eseeeysB

. gy

il 2P

500

455

Csses,
tise




S.»The epplicents ere ell serving in the
Employees’ State Insurence Corporetion, Karnataka

Region(ESIC(K), for short) under R=1,

6. According to the recommendetions of the
I1Ird Centrel Pay Commiesion, the pey sceles of the
employees in the Employees State Insurance Corpore=
tion, ceme to be revised,with effect from 1-1-1973, P
The comparative pay sceles of the respective posts

before and after revision were as followe:

Pay Scale(Rs )

Cetegory ;

S L] No ] or ) OBt . W Sma e mm R aRRem - D T S 65 D SO W SD R e !

post. Prior to 1.1.1973  After 1.1.1973

(1) (2) (3) (4) ‘

(1) u.D.C. 130—5—150—9\200 330-10‘330-53-12- |
£8-8-256-EB-8- 500-EB-15~560.

280.

(ii) udC I/c  130-5-160-8-200 425-12-530=EB=15=
£8-8-256-EB-8~ 560-20-600.
280-10-300-Pluse
Charge Allowence
of Rs,25/= per
mensem,

(ifi) HC or Assis- 210-10-290-15- 425-15-500~-E8-15-~

tent or 320~EB-15-435, 560-20-700.

Inspector or
Manager Gr.
111,

NB: Consequent to revision of the pay scales the
Charge Rllowance of Rs,25/- per mensem ceme to be
discontinued,

7. Some of the epplicants are seid to heave
been promoted to the posts of Assistant, Insurence

“
Inspectorg or Manager Grede 111(eg. A.No.,1583) from

%i thaf

_ { i



thet of UDC or UDC I/c. All these three posts,
are seid to be identicel, in thse time-scsle of pay,

- with that of HC viz.,'Rs.425-1S'SOO'EB°15'560-20'700
(Bavised). Al1 these four categories of posts, which
are the terminal posts of promotion,in the ceses
before me,in which the appllcants contend, that their
pay has not been correctly fixed under FR 22-C, vill
be designated as a cless,se the Terminal Post('TP' for

ehort) for the seke of correct connotation,

B, The applicents claim thet their pey on
promotion to the post in the TP, from the post of
uoc I/c;ought fo have been fixed.in accordance with
FR 22-C with reference to the pay t:%t'draun in the
post of UDC ‘1I/c end not in that of UDC, uwhich wes e
stage lower. They ellege, that R1 denied them this

benefit and fixed their pay instesd.,uith reference

T to the psy last drawn by them,in the post of UDC.
§Nnﬂs Ra, <§;

P "i“h\\ Yxfhey further cleim,that the TP,enteils higher responsi-

\$ilitias than that of UDC I/c and therefore, they are
1
fy%ntitled to the benefit of FR 22-C, with reference to

9, They stete,that their collesgues 1n the
ESIC, similarly placed like them, had filed Applications
(1) |
Nos,67 to 69 and 78 of 1987/t efore this very Bench of
“the Cent:al Edministretive Tribunal ZTb.S.GOPAL SHARMA
& 3 ORS, -vs.~ DIRECTOR GENERAL, ESIC, NEW DELH] & ANR,/

&

—

ard

IIIIIIII A o |

[ —
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and hed succeeded in getting & decision in their
fevour, 4in deriving the benefit of FR 22-C in the
fixation of their pay,in the TP,uith reference to the
pay last drswn by them,in the post of UDC 1/c. The

operative pasrt of the judgment ,rendered in the afore=

-

seid appiications on 26-5-1987 resds thus:

"5, We have coneiderec the rivel
contentione carefully, We do
not egree with Shri Papanns
thet merely because the appli-
cant held posts of LDC i/c ss
e temporary arrsngement they are
not entitled to the benefit of
FR 22-C. Wue ere unsble to under-
stand how the poste of LDC i/c
can be trested as ex—-cedre posts,
As a metter of fact posts of
UDC i/c existed at the msteriel
time in every depertment of
Government, Therefore, we do
not agree thet these posts were
ex-cadre posts disentitling the
applicents to the benefit of
FR 22C on their appointment as
Head Clerks, We have gone thro-
ugh the deciesion of this Tribunal
in A.No8.170 and 171/86 and we
are entitely in agreement with
the decision rendered therein
that the post of Heed Clerk
carries higher responsibilities
then thet of a LDC i/c and is
in fect a promotional post. ue
therefore hold that the asppli-
cants are entitled to fixation
of their initisl pay es Head -
Clerk under FR 22C with reference
to the pey drawn by them as
UBC i/c immedietely before their
eppointment to the post. The
respondents will fix the initiel
pay of the applicants accordingly
end pay the applicents all conse~
quential errears flowing there-
from, ’

6. In the result, the applica-

tione ere allowed, Parties to bear
their own coste,"

d% 10.The

—"
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10, The applicants state, that soon a fter
they came to knouw of the above order, dated 26-5-1987
of the Tribunel, they reprasented to R=1,to extend
the benefit of that order to them. Some of .them,uho -
did not get a favoursble reply from R-1, submitted e

further repreéentation to R-2,

11, The following tsbular ststement furnishes
at s glanca the relevant deteils of the detes relating
to:

(1) fixation of pay of the appli-
ceant, in the TP,

(ii) their representation thereon
to R=1 and R-2; end

(i1ii)the reply of R1 and R2,to
these repressntations,

o D SR D - D - s O D S R > W SO W D D s T Gy R I D U LY n D QP G S D vt WD e WD T T TS WD T D N AR O W W W T = 4T

' Dates pertaining to

Disposal Repre- Diepo- Filing
- - ” of appln,

of repre- sente zal of before
sentation tion reprn. the Tri-|

by R=1, to R2. by R2 (% F

(4) (5) (6) (1)

"l 4580 22.7.81  26.5.87 21.6.88  27.7.88 19.8.88 29.9.1988

1581 22.3.84 25,4,88 "o 3.8,88 3.9.88 "

1582 6.8.80 28.4.88 " - - "

1583  27.4.81 20.4.88 " 27.7.88 19,8.88 "

1584 23.11.82 11,5.88 n - - 30.9.88
1585 ? 13.5.88 n o 29,7.88 2.9.88 "

1810  17.6.81 25.4.88 " 1.8.88 2,9,88 10,11.88

1875 17.8.84 7.6.,88 " - 24.11.88 i
' I11.1Ind Set ;

04$ | | cevensel2

/




11, IInd
0 () ) (e
1614 10-3-83 21-4-1988 21,6.88
1615 13.12,82 25.4.88 n
1616 17.6.81 21.4.88 n
1617 1981 " n
1618 1982 " n
1619 16.8.80 25.5,88 "
1620 1979/81 - 28.4,88 "
1621 ? 30.5.88 " 1

®

Set:
(s () )T

- - 3.10.88
- - "
| - - n

- - "

- - 1]

- - L]

- - "
.8.88 2,9.88 n

12, Thg_applicéwtsAhave appended copies

of their representations as|

and of the replies of the 1
their request) on their res

13. Aggrieved, the a
ched this Tribunal .through

tions'for redress,

14. The respondsents
to Applications Nos.1614 to
the same, Tﬁ;se were heara
their.Furthef hearing wes e
enzble counsel for the resp
documents,which were consid
help resoclve the preliminar
raised by him. When the mat
aforesaid applicetions came

8.12,1988, Counsel for the

o

e

abdve,to R1 and R2
atter thereto(negativing

pective applications,

pplicents have approa-~-

their p;esent applica-

have filed their reply
1621 of 1988, resisting

by me on 25.,11.19688 end
djourned to 8,12.1988,to
ondents ,to produce certain

ered by me as essential, to

ter in regard to the
to be further heard on

respondents filed some

of

-0 AT D T A P WD s e T D mh TV T A5 ma o ST @R e vz T T G =P

y objection of limitstion




of these documente,along with 8 statement of
additional objéctions,in respect of A.Nos.1614

" to 1621, serving a copy thersof on the Counsel
for the applicanés in these éeses. He houever
expressed.inability to argue the matter,owing to
unforeseen urgent ressone and preyed for a short
sdjournment. The matter wuas the:efo:a adjourned
to 20-12-1388,to be heard élong with the connected

applications aforementioned,

15, When the cases vere heard on 20-12-1988,
Shri Papanna furnished copiss of the follouing

references on my directidn:

(1) Letter No.53.A=27,17.1.,76 Estt.Dated
23,7.1980 addressed by R-1 to R-2,seek-
ing clarification regarding fixetion
of pay, in respesct of UDC I/c,on implemen-
tation of the revised scale of pay,
pursuant to the recommendation of the III
Central Pay Commiésion,uith reference
to the instructions issued in this regard
by R2,in his Memo dated 23-6-1380.

R1 hed cited therein,two specific

cases,one of Shri V,Krishnamurthy and
the other of Shri M.S,.S5reepade Reo
result ing in recovery of substentisal

- excess payment of emoluments,on sccount
of revised fixation of pay in the TP, He
had stated therein that quite a number
of ceses necessiteted revisu,in this
light to help determine the totel quantum
of recovery of emoluments,ouing to revised

W

-

fixation
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fixation of pay, R
instructions from

tion of pay of the
and had brought to
ing clarification

recovery of excess
cases was abeyed a
were being allowed
emoluments as at p

(1i) D,0. Let
Estt,] dated 27=6~
the Regioral Direc

®

R2,in regard to fixe-
employees concerned
his notice,that pend-

from R2,4in the matter,

payment in these two

nd these tuwo incumbents
to continue to draw the
resent,

ter N0.53.R.27.17.1.76
1981 addressed by R1 to
tor, ESIC under R2,

inviting attention
dated 23,7,1980 aq
the severel remind
impressing the nee
in regard to Pixaq

to his earlier letter
orement ioned, end to

ers sent thereon and

d for instructions early,
fon of pay in the TP,

that

He had further stated therein/about

20-25 cases wsere i
recovery of emolum
according to the r
and had brought to
this recovery wuas

tions from him.

nvolved.uhere excess
ents wvas to be effected,
evised pay fixation

the notice of RZ,thet
steyed, pending instruc-

1 had therefore sought

16, Shri Papanne informed,that R2 has not
yet issued instructions in the matter, either in

reqgard to fixation of pay o

payment of emoluments.

17. As asscertsined f

course of the heering, pay

r recovery of excess

rom Shri Papanne in the

0 f the appliczants in both

sets of the applications wes fixed twice in ths TP

H

-

as




88 under:

(1) The pay uas originéllz fixed

~under FR 22(e)(ii) /Cole.? end 8
of the tabulsr ststement in para-4
sbove/ with reference to the pay
dreun as UDC I/c immediately prior
(col.6 ibid) to promotion in the
TP, sefeguarding however,the pay
drawn as UDC 1/c.

(ii) The above pay wes later revised
(Cole.9 and 10 ibid) under FR 22(C)
with reference to the deemed pay
drawn as UDC (col.5 jibid) without
safequarding houwever,the pay draun
as UDC 1/c (Col.6 ibid),which resul-
ted in substential recovery of the

. emoluments aslreedy dreun.by the

‘/ﬂ5ﬁMSTRAi§\\ employees,according to the originsl

" 47 \\ pay fixation.

Ny

- il (l ‘/' .

S 18. Shri Papanna filed a reply to A.No.,1580 on

N\ /4 20-12=-1988,countering the same,serving a copy thersof,
N 0‘-\,'\._ e ’ ) i o
\*akm* e on counsel for the spplicant therein, and submitted
e

that he proposed to adopt the same in respect of the

remainihg applicetions in the lst set,

19, When Applicetions in the IInd Set
6amé up for hearing on 25-11-1988; Shri Papanna
reised the following preliminary objections. Firstly,§
he submltted,that these applications were not filed
individuelly, in Form I,es prescribed in Rule 4 of

& .

——




the Centrel Administrative Téibunal(Procadure)
Rules 1987, but in e combineﬁ form,uvhich was not
permissible under these Ruléf and therefore,these
applications could not be enrertained by this

Tribunal.

20, On the face of itL this contention
of Shri Papanna'aeems captio%s and does not ring
true,es the "seeming” 1nfirdity;doas not in any
manner fetter the even course of justice., It must
be remembered,that the reeson of lew is the soul
of law and in that context,!ona has to bear in
mind the legal maxim,that t$o mﬁch subtlety in law
is discountenanced = nihil subtilitss in jure reprobstur.

\
This Tribunal hes according%y entertained many applics=

tions of the like,hithertofore, In this background, it
is apparent,that Shri Papan%a is mak ing a fetish.oﬁthe
so celled infirmity and theﬁefore,his contention in
this regard,hes merely to bP stated to Ee rejected

outright, es bereft of merit.
|

21, Shri Pepanna naﬂt raised the other preli-
minary objection,in regard to the IInd Set of eppli-
cetions, on the score,that’they were hit by the bar of
limitation,under Section 2? of the Administrative
Tribunals Act,1985. He itdrated this impediment,in
regard to the Ist €ot of aéplications slso, stating,

that the cause of action had arisen,for all the

applicents, as long back ae’betueen 1980 to 1982, He

W&J slso
1 ..

1
|
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also urged,that all these epplications wvere nat
maiﬁtainable; as the griavénce therein, srose

from an‘B?de: of pay fixation,passed on s date
"more than 3 yeers immedistely preceding the consti-
tution of this Tribumel i.e., 1-11=1985 and there-
fore,this Tribunsl in the light of its decision

in ATR 1986 CAT 203 (V.K.MEHRA vy, THE SECRETARY,
UNION MINISTRY OF INFORMATION AND BROADCAST ING)

had no jurisdiction, power or authority ito enter-
tain this applicetion and therefore,these applica-

tions were liable to be rejected in limine.

22, He pointed out, 6 that ESIC, New Delhi,
hed by its memo dsted 23-6-1980(Ann.R=1, in the
Ist Set) clarified inter alia .o all the Regiomal
Cirectors of ESIC, as to the manner in which the

& post of & '
pay in the/HC should be fixed., This was itersted
by R=1,by his Memo dated 21-7-1380(Ann.R=2), to all
the Locel Office Mansgers of ESIC, It wes stated

\ in the said Memo,thet the post of UDC I/c,would be

}treated as an ex-cadre post,tiil'the Recruitment
"/t Regulations for the said post,uere finelised and
thet the pay in the post of HC,would be fixed under
FR 224CY,with reference to the pay drewn as UDC,on

the date of promotion as HC,

23, Shri Papanna afFifmed,that the psy of

all the applicents wss fixed accordingly,on their

& promotion

-
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promotion to the post of HC.;and they sccepted

the seme without demur,over #he years, inclusive of
the instructions containsed ih the aforesaid memos
deted 23-6-1980 end 21~7—19q0. In these circum-
stances, he ssserted,that tﬁe applicents were

barred by limitstion end aléo estopped from question—
ing their pay fixation,in the post of HC,at this

distance of time,

24, Shri Papanna assbrted,that none of the

applicents,had eddressed any representstion to

the concerned suthorities in the ESIC,thet they were
sggrieved uith‘the fixatioa of their pey,in the TP,
according to para 17 above; except those submitted
by them to R=1(end by some;to R2 ss well) as indice-
ted in para 11 above. As iong a period verying from
6 to 8 years had elapsed, from the date,the actual
ceuse of action had erisen to them, he stressed, end

therefore,the applications he submitted, were hit by

the ber of both limitation as well as meinteinability.

25, Countering the;quéstion of limitation and
maintainability;raieed gyShri Papanne et the threshold,
Shri Srinivaesan, Counssel fcr the applicasnts in the
ILiSet, relied on & long catena of rulings as under,

to develop his ergument:

D s . e e o on - D mm -t i D o G A P ia . D S G > M - - o S Y T GV am WY WD o Gy - -

S.No. Citation , Ratio

Y T €2 2 BY 777

(1) RIR 1982 Cel,307 . In considering the question of
?UNAR VEDA KANTHA ! d818y, the merits of the ceseoe

SINHA ve. STATE OF should be taken into sccount e

WEST BENGAL & ORS/ ;i:ﬁt "25 ig{‘;g:"f deleayed

f’@ .;.0...'.19
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(1) (2)
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(£4) AIR 1982 Delhi 83 .
(S.C.MALIK v, P.P,
SHARMA ),

.(111)

¢

TC 531

M NANDANUAR
0.1.)

R
HAR
RA

98
MS
ITA
s, Ue

(iv) AIR 1986 SC 508

(RAGHUBIR JHA vs.
STATE OF BIHAR &
ORS.)

(v) AIR 1986 SC 2086
(x.R.RUDGAL & ORS.,
ve R,P.SINGH & ORS,)

(vi) 1986 ATC 531
Bombay Bench
(MANOHAR. SITARAM
NANDANWAR v, U.0.1)

e’;z7\\6v1i)ATR 1988(2) CAT 499
. ‘e ¥\, Calcutta.

3\ -1"" ":_ - Ve UQDQIQ & DRSC)

grounds of laches,

ﬁny “‘,< (ANANTHA KUMAR MONDAL

(3)

e D GD WD S an €S D G = T o (S KT D €D WS I TS TP AD AR B T W

Oelay in meking petition would
not be a ground for rejescting
relief {f appointment had been
unconatitutional.

Limitstion for epprosching the
Tribunal,commences from the date
of rejection of the representa~
tion,egainst the impugned order, !

- Suit filed within 3 yeers from §

the date of communication of the'
order of rejectior relating to |
discherge of a Government servent
Ber of limitation does not apply.

}
Petltlon challenging inter se |
seniority ,filed after 18 years .
after issuance of ths Ist !
Seniority List,dismissed on = |

Limitation commences from the ¥
date of rejection of representea-
tion (releting to retrospectivs
promotion a8 & result of revieior
of seniority). :

Cleim for Overtime £llowance
relating to the period from
3.,4.66 to 18,8.72 - ﬁpplicant
beceme aware of his right only
after the right was estsbli-
shaed by & judgment delivered
on 30-5-79, Applicant there-
after made representation,
starting from 1980 onuards,

All representstions remesined
unansuwered, Final decision
teken on 11-8-1986 when the
claim of the aspplicant and
others similerly plzced employ=-
ees were rejected.petition
filed on 23-2=87.cleiming the
above relief - Appliceation
held to be not barred by time.:

‘ | H, veed20
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(viii) AISLI 1987(1)CAT 489

’ Petna Bsnch.
(MAJOR YUDHISTIR SINGH
ve G.0.I. & ORS,)

(1x) ATR 1988(1)CAT 1,
Principel Bench,Delhi,
(B.KUMAR v, U.O.1.

& ORS.)

(x) AISL]I 1988(2) CAT 217
Calcutta Bench,
(BIBAS CHAKRABORTHY &
ORS. =-vs,.- U.0.1,& Ors.)

(xi) AISLI 1988(2) CAT 273
Delhi Bench.
(RAMNATH CHADHA v, U.0.1.)

(xii1) 1987(2) ATC 852 Celcutte
Bench.
(KANAK KUMAR SINHA vs,
CHAIRMAN, CENTRAL BOARD
OF DIRECT TAXES & ORS.)

(xii1) 1987(2)ATC 444 lab.Bench
(GOPAL ANANT MUSALGAONKAR
-vs,~ UOI & DRS,)

v - - - - G e OB A G WD T - -

. Limitetion sterts with refe-

rence to representation and
not advice of a decision

(releting to retirement).

Limitation runs from the
dete of rejection of the
representstion and the same

‘'will not hold good where the

Deptt. concerned.chooses to
entsrtain & further represen=

tation and considers the eame
on merits before disposing '
of the same.

Limitation does not apply,
eince the spplicents uwere
constently puresuing their
cleim when the ceuse arosse
in mid-gseventies, Their
cleim uwas sgid to be under
contideretion and wes npot
negatived, Application filed
in 1987,was not hit by limi-
tation.

Applicent uvae discharged in
1959 and reasppointed in 1962,
The intervening period was
treated s break in 1979,
It wvas held that the 13859
order merged with the 1979
one; hence there wae no bar
of limitation,

The deley of about 6 yeers
on the part of the responden
in settling arreare of sele~
ry wes unconscianable; hence
interest was awerded,

Court or Tribunal has the
judicial discretion to decic
the ples of lesches and remi
nessy»in filing writ petitio
depending on ressonableness
circumstances in each case.
In the é28e of fundamentel

right there is & continuing

Wwrong



wrong,so long es the claiment
is in service snd it is not
redrecsed(In this case, the
Tribunal exercised discretion
of condoning delay or lsches
(18 ysars) as the petitioner
was a low-paid functionery
(peon) end was in indigent
circumstences, The matter
pertgined to revsrsion for o
feiling in confirmetion tecst).

(xiv) 1987(2)ATC 32 Petition filed 24 years after
Jebalpur Bsnch - entering service-in regard to
(MUNNILAL v, UOI change of date of birth, Emplo-
and ORS,) ‘ yee wss jilliterate, Identity

card issued by the Employer
supporting his claim, Delay
condoned on this circumstence,

(xv) 1988(6) ATC 609 Applicente were awaiting

Jodhpur Bench decision of a casse end
(LAXMANDAS v, UOI thereafter,submitted represents-
& ORS.) tion relating to their rever=

sion. Meenwhile.the period of
limitation expired, Dsley wes
condoned.in exercige: of
discretionary power on the
premise,that the applicents
were justified to asweit the |
decision, Guidelines for !
condonation of delay as enumers~
ted in AIR 1987 SC 1353(Collec~ .
tor, Lend Acquisition casse) E
were outlined and their import .
vas brought out. :

(xvi) 1988(8) ATC 49 Employee expired on 25-3-1984. |
BABALPUR BENCH Widow uwas informed on 29-10;85 %
: thaet she was entitled to 50 |
(3g§HiLSRg§I ve of the Provident Fund dues,
Notice under Sec.88 of the
CPC,uas issued on 28-11-1985,
Application was filed on
25-11-1986, This wes held to
be in time,

Q%b A 26.5hri




26, Shri Srinivasan tﬁarefore suybmitted, in
the light of the sbove rulinés,that the qusstion
of limitation hac to be'deciéed on the merits of
each case and the Tribunel cﬁuld exercise jts
judicial discretion,k in doing;so. He gsserted thet
hie clients had & strong cage to prove,that the

deley if any,on their part,in epproesching this

Tribunsl wuas unconscionable; in the peculiar fact-
situstion of their cases, ﬁe vehementiy refuted the
allegation of Shri Papaﬂnaﬂkhat his clients had
ecquiesced in the fixationdof their pay in the TP,

as shoun in psra 4 above;_;He saidethaf the matter

was under consideration offR-1 but ss there wes no
progress, some of the emplbyees who were similarly
pleced as his clien£s7as in GOPAL SHARMA's cese(para 9)
filed writ petitions in tﬁe High Court of Judicature,
Karnatska in 1983 ,after uéiting for a reasdnable tims,

.. |
for a favourable decision from the responcents. Thoss

writ petitions came to b§ transferred\to this Tribunel |
he ssid, consequent to edactment of the Fdministretive

Tribunals Act,1985, Hisfclients he said,were hopefully
auvaiting tha.decision 1nfthat case,relying on the dicte
of the Supreme Court in ;"1985 scC(L&S) 526 /TINDER PAL
YADAV & Ors, =vs,= U.U.ﬁ. & ORS./ thet those who could
not approsch thevCourtqﬁeed not be at & dissdvantage,

es compared to those,wh& rushed to it end that if ;hey
were otheruise similarly situated, they were entitled

| V&Q _’ | to

/



to eimilar treatment, if not by anyone else,

at the hands of the Court,.

27, Shri Srinivesan assiduously argued,
tﬁat his clients were su??icieﬁtly vigilant,as
to their caQse pf action,in the light of the
above dicta of the Supreme Court and hed promptly
represented their grisvsnce to R-1 and R=2(by some
of them) for redress, when this Tribunal rendered
its decision on 26=5-1987 in GOPAL SHARMA's cese,
ss is seen from the details furnished in paera=11
above, He therefore vehemently plesded,that his
clients were pot hit either by the bar of limite-~
tion or maintainability,as alleged by Shri Paspanna,

28, Shri Holla, Counsel in the Ist Set of
applicetions urged,that it wes the pfimary duty
and responsibility of the respcndents,to fix the
pay of his clients correctly,under the statutory
rules viz,, FR 22-C on thei; promotion from the
post of UDC or UDC I/c es the case may be, to the
TP, but they fsiled to do so.in the case of hig
clientsﬂeven‘aftetffhs decision of this Tribunal
in GOPAL SHARMA's cese on 26-5-1587, until which, he
siated,vhis clients were not suware of the correct
position in regesrd to the fixestion of their pay.
The .ceus e of action for them arose as on the date, .

%ﬁa;‘ | ;han

el
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when the above decieion was rendered by this
Tribunal in GOPAL SHARMA's csse, wherein the
applicants were similerly placed. The respon-
dents he argued, could not make an invidious
distinction betwesen those who approached the
Court/Tribunel for redress and thosse who did

not, even though similarly circumstencsd, to
substentiste which, he sought to derive support
from INDER PAL YADAV's cese (para 26) relied upon

by Shri Srinivasan,

29, Hé submitted, thet his clienfs had promptly
submitted their representations to R1 and R2(some
of them) for redress,as shoun in para~11 above, no
sooner than this Tribunsel rendered its decision on

26-5=-1987,in GOPAL SHARMA's case.,

30. He invited attention to the Order detsd
22-7-1981(Ann,H) issued by R-1,in regard to fixation
of pey in TP and pinpointed,that the name of ore of
his clients viz., Shri T.K.Pendarish{A-1580) appezred
therein., He focussed attention on the concluding pare

of AnnsH, which reads thus:

"The Regional Directgr has slso epproved
that recovery of excess payment of pay
and allowances arising out of re~fixation
of pay/increment ordered above, upto the
date of icssue of Hqrs, memo under refe-
rence, may be kept in abeyance, till the
Hqrs, decision for the reference made by
this office on the said matter is recei-

ved,"
x%' 31, 1In

e
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31, In the above background, Shri Holla

argued, that the question of correct refixstion

of pay in TP not only in respect of ﬁ~1580,;but

of all others in the Ist Set of applications, who

Were similar;y circumstanced,was very much alive,

as esven though more than 7 yesrs had elapsed,no

decision seems to havg been‘arrived at,on ths

proposals said to hsve been sent by R1 to R2, as

long back'%é}2981_snd the entire matter was still

unresolved, and was in a state of flux, he»submitted.

In these circumstances, he trenchantly pleaded,that
it fll=behoved the respondents,to hold the bar of

limitation snd maintainability, egainst his clients,

Beeides,. he_point;d out, that pnsither R1 nor R2

had in their reply to the rebfesentations,filed

by the applicants (para-11 above)fﬁég_pointed out,

that the same uer; barred by limitation,

32, Shri Holla endeasvoured to bolster his
case on this point,relying not enly on Ehe rulings
already cited by Shri Srinivesasn, but =lso on the

following further decisions:

L o dne s Lo R D D o0 O D WP g MR A O KT ate T WD X RCY rags (UD SED v R vl (CF DE3 458 @0D 453 T WD o v 2 A N oD WP LI I €D G T N aup TR T 02 @ T arm

S.No, Citation | Ratio

(1) (2) ¢3)

(i) RIR 1960 SC 335 There cen be no "right to sus™
(RUKHMABAI v, LALA until there is an asccrual of
LAKSHMINARAIN & the right asserted in the suit
ORS.) and its infringement or et

least g cleer and unequivocal
threat to infringe that right
by the defendant against whom

the
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_the suit is instituted.

WYhere a particular threat
gives rise to a compulsory
cause of sction, depsnds
on a question whether that
threat effectively invades
or jeopardises the ssid

- right.

(ii) AIR 1987 SC 1353
(COLLECTOR, LAND
ACQUISITION,

ANANTNAG & ANR,
~yBe= MST.KATIII.
& ORS.)

Principles for e libersl o
approach towards condona< |
tion of the delay enuncia-

ted,highlighting inter elisa,

that when subetantisl justice |

and technicel considerations
are pitted sgsinst each other, .
the cause of substantial i
justice is to, be preferrsd,

for the othersids, cennot

claim to have vested right,

in injustice being done,
beceuse of non—deliperate

delay end that refusing to |
condone delay,can result in a |
meritorious maetter being |
throuwn out at the very
threshold and the cause of
justice defeated.

33, Shri Papanna, in reply, sought to rebut the

contentions of both Counseljon the point of limitation

and maintairability end disFinguish the verious rulings

relied upon by them to butt%ess the ir cace. RéFerring to

RUKHMABAI's case, he contenﬁed,that it envisaged a

campulsive ceuse of action,necessitating filing of e

suit and that the threat thereof, should be given effect

to. This wes not the case, i

n regerd to the applications

before the Tribunsl, he seid, as the threat (csuse of

action) arose as far back as

1681 gnd therefore RUKHMABAI's

cese wes not relevent, he ssserted.

4,

34,.The

/
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34, The dicts of the Supreme Court in
EOLLECTCR, LAND ACQUISITICN case, he submitted,
only smplified the scope of Sectioﬁ 5 of the
Limitation'ﬁct, in relation to the original
jurisciction of the Court end nothing more. Besides,
there was no application from any of the applicants
in the priéent cases for condonation of delay, he
argued, He thersfore pleaded ,that the dicte.in the
above case, did not ceme to the svail of the
spplicants and urged.,that all fhe applications be
rejected in limins on the impediment of limitation

and non~maintainability.

35, I have exsmined cerefully,the averments
of both sidss,ob the question of limitation and non-
meirtainability of the spplicatione., As stated in
1953 All 747 FB (BANKEY LAL BABU), the rules of limite=

tion ere prima facie, not substantive rules but are

“rules of procaduré and they neither créate any rigﬁts
.?fﬁn favour of any person por define or creste any

/" causes of action but merely prescribe that remedy
could be axercised,only upto a certain period and

not subsequently., Though 8ll the rulings relied upon
by both Counssl for the applicants, may not sguarely
govern the ceses before me(in fect some of them as at
S.Now (v) eand (xi), in the tabular statement,at para 25
above, are besicde the point), it is clear‘therefrom

J&) that

—




- 28

that the Court/Tribunal, has
tion judiciously,while cond
into sccount,the peculiar f

of gach case,

36, It 1s seen from
the respondents,on my direc
his letter dated 23-=-7-1980,
ted for clarification, in ré
in TP, under FR 22-C,as this
substantial rscovery of ove
trate which,he had cited tu
sent several reminders ther
is evidenF from his subseq
addressed to R=1, Pending

is seen to have abeyed over

the concerned employeces, on

as ahove, . The wvhcole matter

nebulous state(vide pares 1

to sxercise jits discye-
oning delay, tsking duly

acte and circumstences

the ‘case produced by
tion,that R1 hed, by
addressed to‘RZ,reques—
gard to fixation of pay
had resulted in -----
rpayﬁent made, %o illus-

o specific instances and had
eon, but to no aveil,as

uspt Letter deted 27=-6-1981,
clarification from R=1, R2
payment q? emoluments to
account of pay fixation

thus appeers to be in a

5 and 16 above).

37, Shri Papanna st%ted,that the sbove

|
reference deted 23=7-1980,ues made by R-1 suo motu,

without sny representation

having been made in this

regard, by any of the aFFecﬂed employses, Scrutiny

of the pertinent case paperns reveels,that this does

not accord with facts, as the Kernataka ESIC employ-

ees ,had addressed a represe

&

ntation to the concerned

gsuthorities

[
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authorities sarlier,in regard to pay fixation

end recovery of overpayment, Some of the employeaes
namely, Shri T.A.Raman Kutty and Shri C.S.Gopal Sharma
eimilarly plafed like the applicente in the csses
before me,sre seen to have addressed a writien

representation in this regerd,to R~1 later, on 24-6-1981,

38, Shri Holla submitted,that his clients were
not swere of the Memo dated 23-6-1980 issued by R-1,
to all the Regiomal Directors of ESIC end of Remo

dated 21-7-1980 issued by R=2,to sll the Eocal Office

Managers of ESIC on 23-7-1980,in regard to pay fixetion

in TP and therefore,no csuse of action could have
arisen to them.,uith reference to these memos., This
does not seem to be credible,considering ths overesll
facts of the cese and perticulerly the fzct,thet =ome
of their colléagues,uho were in like situation, hed
-agitsted the matier,before the concefned authoritiss.
it is therefore epparent;that_the_applicaﬁts were

st lsast,incirectly swere of the implications of the

aforessid two memos,.

39, Nevertheless,the fact remains that R=1
sta&ed tecovery of overpayment as a resQlt of fixation
of pay under FR 22=-C in TP end this geve the applicents
a glimmer of hépe of relief but that hope seems to have
been beliedveven though more than 8 years haya elepsed,

ﬁ& ‘ Some

e

TS
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Some of the empLOysas,otheL than the applicants
before me_ssem to have app{oached the High Court
of Judicature, Kernataka in 1963 through Urit
Petitiors as in GOPAL SHARMA 's cese, for relief,

after having waited for meérly 3 years,

40, Shri Srimivesan) submits,that since the

above colleagues of his clients,who were similarly
pléced,héd approsched the High Court of Karnstaka
for redress, his clients thought it prOﬁef,to await
the result of their writ thitions and not to

rush to Court,relying on the dicts of the Supreme

Court in INDER LAL YADAV's case,

41, The stetement of Shri Pspanna,that the
cause of éction for all the applicants, arocse as long
as 8 years back,with reference to the date of their
revised pasy fixation, is noL true in all cases, as in
soma ceses, the pasy was so fixed in 1982 end even

1984 (para 4 above).

42, Taking a holistic view of all the above
facts and circumestances @ ¢ considering specially,
that even after a lepse ofl as long as 8 years, the
respondants have not es yek recolved the gqusstionof
fixaticen of pay in the TP gnd waiving of recovsry
of overpsyment of emolumEﬁﬁs,in respect of the
affected ESIC employees 81% have thus left them
in "bequiled expectation" &o fer, keepin@@he matter

&,

—|
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yet elive, 1 feel it would be unfair in this
fact-situation,to hold the bar of limitation end
maintéiﬁability sgainst tﬁe aéplicaﬂts. The
dicta of the Suprems Court in INDER LAL YADAV's
cese, really comes to their aid,specislly uhen
their colleagues in SDPAL SHARMA's case,hed appros-~
ched the High Court for redr@ssquithin a reasonable

period of 3 years.

43, The contention of Shri Papanna,that R=1
should not have indefinitely awsited instructions
from R-2,0n the Latﬁef dated 23-7-1980,addressed to
him,seeking clarification in regerd to pay fixation
but ehould heve finalised the matter,incluéive of
recovery of overpaymsnt of emoluments and that R2 uas
not bound to give him o reply, on the face of it, is
bizarre and exposas the administration to unjustifieble
callousness but justifiéble cfitinism. It is hoped.
that the respondents will resolve the matter nou at lsast,
without further loss cF'time,beering in mind the |
legal maxim that the lau aluayse abhors delay = lex

delationes semper exhorret. For the reasons aforestated,

the actuasl cause of ection for the applicants, in my
view, arose from the dete of the decision of this
Tribunal, namely 26=5=1387 in GOPAL SHARMA's csse,
which resulted, in an invidious distinction bstueen

those employees, who spproached the High Court/Tribunal

K%) o : ané

./
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and those who did not, violating thereby the

principle of equelity, enshrined in Articlss 14

and 16 oﬁthe Constitut ion. The applicants arse
ssan to hsve represented thereafter,to the

[ ,
concerned authorities ,with thse desired expedi-

tion,for redrass,as is svident from the detsils

ED

furnished in para 11 sboy

44, In view of th% foregoing,I overrules

the preliminary objection raised by Shri Papanna,

in regard to limiteticon a?d maintainability.

45, The next question fervemtly canvas-—
sed by both Counsel,was on the law of "binding
precedents" recognised in Article 141 of our

Constitution, according to which,they urged,that

the decision of this Tribunal in GOPAL SHARMA's
cese{para 9 ebove),.uhicﬁ_was en all fours, with
the ceses before me, uasibiﬂding on the respon=
dents, Shri Srinivesan relied on the following

rulings, to buttress his cdase:

¥
) £2) e £3) e
(i) 1385 11 LLJ 303 Decleratory judgments of
(PIARA LAL & ORS. the Court dea2ling with the
v. STATE OF PUNJAB| legality of status, rules
& ORS.) and Govt.Policies are binding

not only on the parties, to
. the legal proceedings but on.
| others also, who may be
- affectsed incidentally, by
such declaration,

900..33

o \é\»



(1) (2) (3)

(i15) 1985 SCC{L&5)526 Those who could not come to
(INDRAPAL YADAV v, . Court,need not be ot 8 disadven—|
Us0,1I. & ORS,) tage &5 compered to those who

rushed into the Court, If they
sre otherwise similarly situated,
they ere entitled to similer '
treatment, i f not by eny one
else, at the hands of this

Court,
($i1)ATR 1988(2)CAT 518 WMot extending benefit of o
Principal Bench, judgment, to othesrs uho uere
New Delhi., similarly pleced but nsver ¢
nia party to that judgment,would
Fé;x°§fé%§f * bRe;)  smount to discrimination,

violative of frticles 14 and
i6 of the Constitution.

on-n‘—erzzenneanzg-tmmu@--nﬂ@w@m&mmmm¢cmmm@mmm:‘mqﬂmmm&mmnmmcﬂmmmmme‘mmmm- .

46, Shri Srinivasan rélied on the fellowing
decisions to bring cut,that in like cases, ths parsons
should pot be treated differently aﬁd%ﬁe judgment
should be the same;

(1) AIR 1985 SC 1124 (P.SAVITA & ORS. v, UOI)
(ii) Appln.Ne.1205/88(F) decided by the

Bangalore Bench of the Central Admini-
strative Tribunal on 3-12-1988,

)
47. Shri Srinivesan,alsa inuokaqthe principle

judgment in rem enunciated by the Bangalore Bench
of the Tribunal, in Applications Nos.120, 1537, 1605

to 1607 znd 1626 of 1986, decided on 30=3-=1987, to
: fﬁ‘_ to )
which I was a party, That matter related/revision of

pay sceies of Field Investigetors in the Netional Sample
/

Survey Organisaticn, It was held therein,that the

judgment

——



judgment of the High Court
in an gllisd case was a jud
thaerefors applicable to ail
gituated ss the writ petiti

.parties to that judgment.

48, Placing reliance
TELLIS & ORS. v, BOMBAY MUN
he stressed, that the Supren
that case,thst pfocedure wh

in the circumstances of 8

(w)

unreasonebleness ,thersby vi
prescribes that procedure =
action taken under it, It F
said, thet %hggaction mus t
of the autﬁority conferred

musi be rezsonegble. Shri §

of Judicature of Karnatakse
gment in rem and uss
other persons similerly

ocners, who were not

on AIR 1986 SC 180 (DLGA
ICIPAL CORPORATION & ORS.)
e Court had observed in
jch ié unjust or unfair
ase,attracts the vice of
tisting thé law,which

nd consequently the

ad Purther observed, he
firstly beyuithin the scopse
by law and secondly, it

rinivasan slleged that.

none of these principles were followed by the

respondentes in the cease of

his clients specially when

it entasiled civil consequences to them,in substantial

Joss of emoluments,as a res

of pey in the TP. No shou

ult of erroneous fixation

cause notice wes given to

them he submitted,before their pay was fixed in TP,

to their qgrzve detriment.

of the principles of natursa

i

—

This was grave violation

1 justice, he stated.

000.035
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49, Shri Holle, Counsel for the epplicants

~oe

n the Ist Set of applications, relisd on the
following dicts of the Suprems Court in AIR 18561
S.C. 1457 (DARYAD & ORS, v, STATE OF U.P. & ORS.)

to bring home the point,of binding neture of the

dgecision ,rendersd by this Tribunsl, in GOPAL SHARMA'se

[

[

8883

"The argument that res judicets, is
a technicel rule and as such,is
irralevant in deeling with petitions
undst Art.32 cannot be accepted, The
rule of res judiceta as indicated in
5,11 of the Code of Civil Procedure
has no doubt some tschnicsl aspsctis,
for instance ths rule of construc-
tive res judicats may be said to bs
technicsls but the basis on which the
said rule rests is founded on consi-
derations of public policy. It is in
the interest of the public at largs.
that a finelity should attsch to the
hinding decisions pronounced by
Courts of competent jurisdiction
and it is slso in the public interest
that individusls should not be vexed
twice over with the same kind of
litigation, If these two principles
form the foundation of the gemerel
rule of res judiceta they cannot be
treated as irrelevant or inadmissi-
ble even in dealing with fundamentsl
rights in petiticns filed under

Apt .32,
%X XX XX XX
% X ' XX XX XX

The binding charscter of judgments
pronounced by couris of competent
jurisdiction ie itself an essential
part of the rule of law, and the rule
of law obviously is the basgis of the
administration of justice on which
the Constitution lays so much emphasis,” -

J%; | 50.Shri

—




50, Shri Holle a=lso Bllaged, as argued by !
Shri Srinivesan, that the respondents had violated
the principles of natural justice,uhile fixing ths

pay of his clients in the TP,

51, Shri Holla submitted,that the Speecial
Leaye Pestition filed by the respondents in GOPAL SHARMA's
case,in the Suprems Court uWas rejected and therefore,

that judgment had become binding in 2ll similar ceses,

52. In rebutting the above contentions of both
Caunsel for the spplicerts, thri Papaﬁna submitted,
that the verious rulings e;ted by them.,to bring home
the point of "hinding natur%" of the judgment in
GOPAL SHARMA's cecse, had no application to the present
ceees bhefore the Tribunal, in that, the judgment in
that case,bound only the perties thereto and not
others, The fact that the|Supreme Court had rejected the
Special Leave Petition in GOPAL SHARMA's case, could

not, for the reezons stated by this Tribunal in Appli-

cations Nos.1208 to 1486 of 1988, recently decicded on
14~12-1388, he said, lsed to infer thet the decision
in GOPAL SHARMA's case had e binding effect on the

present ca&es, ' |

53, Raferring to INLER PAL YADAV's csese, he said,

only the decleration by the Supreme Court under Article

141 of the Constitution us# binding on all pertiss

: %a eimilarly
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i

similarly situsted and which had not approachsd it,
The judgment of this Tribunal or of a High Court, he

. submitted did not have such a binding sffsct,

54, Besices, Shri Pspsnna contsnded,that the
applicants could not regsrd themsslves,as similerly
placed, 2s compared to the spplicants in GOPAL SHARMA's
case, Thare wés a8 patent difference he said, betueen
those who spproached the Couvrt snd those who did not,
though otherwise thelr grievance may.pe similar. The

g the
applics snte in/prasent cases, he therefore argued, could
not claim parity,with those in GOPAL SHARMA's case. For

like reasans, Shri Pspanpa submitted, the applicents

could not seek henefit from DARYAO's caszs 100,

55, The dicta of the Supreme Court in the casse

of OLGCA TELLIS cese, he submitted, head no relsvernce

"’\;\'»\QTRA r .
¢ S\ to the present applicetions, as the applicants could

ﬁDr eight long years they acquiesced Wwithout demur in

¥ /i
fﬁhe ifixstlion of their psy in TP,

56, As regarde A K,KHANNA®s case, Shri Pepanna
submitted, that the guestlons of limitstion end jurisdic-
tion, were not reised therein, no principles were leid

\
down in the decision therein end the poinfs urged befare
this Tribupel ,uere not directly in issue and therefore,

# merely
the decisicn in that cace wes/recommendiry and advisory

I3

i 57.Shri

in nature,



,,3?..

57. Shri Papenna diF not resct to the other
rulings,citad by both Coun%el and in particular, on

the point of judgment in pem and its implicetions, a3

6]

srguecd by Shri Srinfivasan,

58, Shri Papanna submitted,that in GOPAL
SHARMA's ceee, all the points urged in the present

epplicatione,were not exzmined by the Tribunal end

therefore,the decision in|that cass,would not squarvely

govern the casss nNoW he?o%e the Tribunal,

59, I have examine$ carefully the rivel conten~
tions on the above pointsi The various rulings relied
upon by both Counsel for the applicants,to advance
their point,on the qua&ti*n of binding effect,of the
decision in GOPAL SHARMA's cese are spposite to ths
present czees, In particLlar, the ratio of the decision
in the cese of A.K.KHANNA by the Principal Bench
Dﬁthe Centrsl Acministretive Tribunal, New Delbi,
with which I deferemtiallﬁ concur and in that of INDER

PAL YADAVY hzs a dirsct bekring and concludes %the

question,

60, The submission mace by Shri Papanna

that the decisjons of onlly the Supreme Court have

a binding effect in like cases,where the perties
|
did not ernpeer before the Court, but not those of

the High Court or this Tﬁibunel is indesd startling.

@ A Such
\




therefore not binding, on the face of it, seems
ludicrous. If the Tribunels were to give merely
hortative or didsctic decisions; without those
decisions pinding the respondents, as envieioned
by.Shri Papanna, learned Coﬁnsel for the respon-
dents, of what avail arse such decisions to &
litigant in traveil, knocking at the doors of

this Tribunal for relief? Perﬁaps only tﬁe learned

Counsel cen find an ansuer}

A 65. The contsention of Shri Papanne (pars 56
above) that all the points urged in the present
applications, were not argued and gons into depth
in GUPAL_SHARNA'S case, is not true, Thet decision
expresses entire agreement,with the judgment rendered
by this Tribunsl, in Applicetions Nos.170 and 171 of
1986 (H.S.SADASHIV v. U.0.I. & ORS.) on 11-12-1986,

~4to which I was a party. The judgment in SADASHIV's

\%ase, has examined in great detsil, all the relsvant

, 'N’;spects involved in the present cases end thersfore,
13} 4 :- '}{!‘ .
/" it is disingenuous for Shri Papanna to contend, that
in GOPAL SHARMA's case, the matter was not examined

) in deptho

66. Questions such as whether the post of
UDC I/c is a cadre post, whether it cerriee higher
responsibility than that of UDC, hesve all been dealt

%x) | with

—
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with at length, in saoasuﬁv's cese., In that 4
cese, it has been clesrly |steted (para 20),
that the principle enuncisted in the allied

cese, in Writ Petition No.6086 of 1970, filed

by Shri V.R.Hegde, was being given effect to,

lest it should result in invidious discrimine~
tion, between Shri V.S.Heg?a on the one hand
and the applicents on the Bther, uhich‘uas not
desirable. The»fespondent would need to
reglise, thet perpetustion|of such discrimina=
tion emong employess, similerly circumstanced,
would not conduce to adminietrativeAefficiency

l
snd harmonye. i
|

67. Shri Paspanna Subgitted, that the post

of UDC 1/c, wes filled in firom amongst the UDCs, !
not strictly in order of sgniority but eccording |
to the willingness of the~qmployeés. This was
refuted by Counsel for the\applicants, by produc-
ing e copy of the Nemorandu% dated 14=7-1378,issued
by the Administrative Officer of the ESIC. I have
perused the ssme and notice|, that it is explicitly
steted therein, thet the po%t of UDC I/c is to be
filled in; strictly accordi%g to seniority, unless
a senior agrees to forego.h%s cleim, for eppoihtment
to this post. The Smeissi%n of Shri Papanne on |
this point, the;e?ore is il%-Founded. |
4
I

—_

68, In
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Such & submission can emenazte only from an inadequate
comprehension of our Copstitution and has to be

rejected se patently‘Vill~?eundad. '

61. The othef distinction.,which Shri Paéanna
soughﬁto make betueen the nerties which zppsared
before a Court and those which)did not, though otheruise
their case uwas alike, éo as to state that they were not
slmllsrly placed ,seems to me es en overwrought figment
of imsginetion. If such a queint view is taken, 1 am

afraid, that the legal mexims: de similjbus idem est

judicium(i.e., in like ceses,the judgment is the sems)

or in consimite casu, consimite debet esse remedium(i.e.

{n similer ceses, the remedy should be eimilar) would
only temain on peper and éhe poor litigeant would only
bé vexed,by driving him to Court needlessly,at no

little expense and hardship ,as pointedly observed by

the Supreme Court.in INDER PAL YADAV's cese,

62. As regards the question of judgment in rem

| urged by Shri Srinivasan (pare 47 sbove), to which

Shri Papanna did not reect, it is perfinent,to refer

to thé decision of a 3-Member Bench in Applications
Nos.27 and 28 of 1987 (JOHN LUCAS & ANR.v. THE ADDI-
TIONAL tHIEF NECHANICAL ENGINEER,VSOUTH CENTRAL RAILUWAY
& ORS.) decided by the Bsngelore Bench of the Central
Administretive Tribunal, wherein Hon'ble Shri Justice

K.Madhav Reddy, Chairman, spesking for that Bench,

.éQ, : observed

e




observed as under:

"Quite apart from the sbove this should
be so because in "service matters” sny
judgment rendered, lexcept perhaps in
disciplinery procesdings, will affect
someone or the other member of the
ceervice, The interpretation of Rules
governing a service by the Tribunal,
while it may bensfit one claes of
smployees, may adversely effect another
cless., So also uphFlding the cla im of
seniority or promotion of one may infringe
or affect the right of anothsr, The judg-

 ments of the Tribunel may not, in that
senge be strictly,judgmants in persongm
affectino only the parties to that peti-
tion; they would be a®judgments in rem.
Most judgments of/the Tribunal udGlEWEE
judgments in grem end the eame Authori-\
ties implesded ss respondents both in
the earliser and the later applications
would have to implement the judgments,
If e perty affectled by an earlier judg-
ment is denied the right to file 8
review petition gnd is driven to file
an original applﬂcation under Sec.19,
apart from the likelihood of conflict-
ing judgments being rendered, the
Authorities required to implement
them being one a#d the same, would be in
a quendary, Implementing one would
result in disregerding the other,"”

[

63. In the context oﬁ the above observation
in JOHN LUCAS cece, it i% aﬁperent,that the decision
in GOPAL SHARMA's case hés the lineaments of a judg-
ment in rem and therefor%,is binding on all those

similarly plsced but who! did not approech the Tribunal..

64. The submission @f Shri Papanne that the
decision of this Tribundl in A.K.KHANNA's case is

|
only recommendatory or gdvisory in nature and

{Q, therefore

—
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68. In the end, Shri Papanns submitted,that
in cese the respondents did not.éucceed in thess
ceses, the applicant’s mey be given the benefit
of FR'ZZ-C,qnly.uith prospective but not retrospec~
tive effect,

69. 1 have given dus thought to this

submission of Shri Papanna.

70, In the light of the sbove discussion,
I hold,thet the decision rendered by this Tribunal
in GOPAL SHARMA's case on 26~5-1987,governs the

presentﬁgases,mutatié mutandis and is biﬁding on

thejreSpondents. As the decision in the said
cases conclides all other points urged in the
epplicetions before me, there is no reeson to go

into those pointe again,

71. In the result, I hold,that the applicante
are entitled to fix;tion of their initigl pay in
the TP (i.e., HC, Assistant,lnsurénce Inspector or
Manager Grade-I1I ,as the cese may be,)in accordence
with FR 22-C ,uith reference to the pay drsun by them
as LDC I/c,immediately prior,to appointment in the '

TP, The respondents shall fix their initial pay

accordingly and grant them all consequential arrears,

with retrospective effect within a period of 3(three)
months, from the date of receipt of this order,

f v
&& ; 72.The

~
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72, The applicetions ere disposed of
!

in the above terms.
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