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CENTRAL AOMIN!$TRATIVE TRIBIJIAL 

BANGALORE 8ENCH 

Commercial Complsx(BDA) 
Zndiranagar 

• ãngalora '-560 038 

• S  Dated g JAJ t189 

APPLICATION NEZ. 10 TO_1585. 1614 	1621 0  

• P10 AND 1875/88.( 

ppl.tcantB. Respondents 

Shri T.K. Pandarish & 15 Ore V/s 	The aegional Director, ES! Corporation, 
Bangalore & another 

To 

I • 	Shri- T.K. Pandarjsh 6. Shri N. 3agadekaveere.  
Head Clerk Head Clerk 

ES! Corporation ES! Local Office 

Regional Office Shivajinagar 
No.10, Binny Fields Bangalore - 560 001 

Bangalore - 560 023 
• 7 Shri S.S. Ki.naaran 

2. 	Shri V, Ramaoharidra Rao Head Clerk 

Head Clerk ES! Corporation Regional Office 

ES! Local Office No. 109  Bimy Fields 

Sreeramapuram Bangalore - 560 023 

Bangalore - 560 021 
8, Shri K.R. Subbaraman 

3. 	-Shri T Head Clerk 

.erk 
R. Santhanasundaram 

Head Cl ES! Corporation Local Office 

ES! Corporation Local Office 
Malleawaram 	et--• 	- 
Bangalore - 560 055 Nagéppe 8166k 

Banga1ore 	Oa21. 9, Shri S. Sreedhara 2 	IL  
Head Clerk 

4. 	Shri S. Ramachandran ES! Corporation Regional Office 

Head Clerk No. 109  Binny Fields 
ES! Regional Office 

Bangalore - 560 023 

No. 10, Binny Fields 10. Shri E. Naterajan Bangalore - 560 023 Head Clerk 
(SI Corporation Regional Office 

S. 	Shri N.S. Seetharam No. 10, Binny Fields 
Manager Bangalore - 560 023 
ES! Local Office • 
Tusk Nagar 11 • Shri P. Kuihireaan 
Gunthakal 	515 801 Head Clerk 
Andhra Pradeeh ES! Corporation Regional Office 

No. 101, Binny Fields 
Bangalore - 560 023 

• 	•..2 



12. Shri M.P. Tankeeli 7., Shri V. Naraeimha Holla 
Aivocatg Manager 

ESI Corporation Local Office ?4. 17629 6th Main 

Bijapur 
'b' 8lock, II Stage 
Rjejinagar 

 Shri V. Gudu Rao B ngalore - 560 010  
Manager 

i8 Shri S.K. Sriniva8an 
[SI Corporation Local Office Avocate Dharwad 

N. 10, 7th Temple Road 

 Shri M. Narayanaswamy 
15th Cross, Malleswaram
Bngalore 560 003 Manager - 

(SI Corporation Local Office re Regional Director Nanjangud 
Enplcyees State Insurance Corporation 

 Smt R.K. Seetha 
EIC Building 

Manager No. 10, Binny Fields 

(SI Corporation Local Office 
Bangalore - 560 023 

 
Malleswaraa 

~Ihe Director General Bangalore - 560 003 Employees State Insurance Corporation 

 Shri S. Shamanna SIC Building, Kotla Road 

Manager New Delhi - 110 002 

(SI Corporation Local Office 21, ihriM. Papanna Harihara (II) 
dvocate Harihara 

Chitradurga District , Magadi Chord Road 
:ijayanagar 
Bangalore - 560 040 

Subject : SENDING COPIES OF ORDER PASSED BY THEBENCH 

Enclosed herewith please find a copy of ORDER passed by this Tribunal in tte 

above said applications on 23-12-88. 

AEC ON OFFICER 
JD ICIA L) 

Encl : As above 



IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 
BANGALORE BENCH: BANGALORE 

Dated the 23rd day of December, 1988 

Before 

THE HON'BLE MR.L.H.A.RECO, MEMBER(A) 

APPLICATIONS NOS.1580 TO 1585 OF 1988(F) 

C/u. 1614 TO 1621 OF 1988 & 1810 and 

1875 of 1998(F): 

1, T.K,Penderjeh 
5/0 T.G.Krishnamurthy, 
Head • Clerk,ESIC Regional 
Office, Bangelore-23. 

2. V.Remachandre Reo 
Sb late D.Vittel Reo, 
Head Clerk,ESI Local Office, 
Sreeramapurem, Bangelore-21. 

Applicant in P.1580/88 

—do— P.1581/88 

3. T.R,Senthenasundarem 
S/o T.S.Raghunathecharye, 
Head Clerk, 
ESIC Local Office, 
Nagappe Block, 
Banglore21. —do-- P.158 2/8 8 

S,Ramachandran 
5/0 V.S.5engame5hwara 
Head Clerk, ESI Regional Office, 
Bangelore-23. 	 .. 	do 	P.1583/88 

P4.S.Seetharam S/o N,Sreekan—
taieh, manager, ESI Local - 
Office, ESI Corporation, 
Tilek Nager,Guntekal-515 801. 	—do— 	P.1584/88 
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N,Jagedekaveare 
S/o Late A.tVegesh Roo  
Head Clerk,ESI Local. Office, 
Shivejineger,Bangelore-1. 	Applicant in P.1585/88 

S.S.Kumaran 
48 years, 
Head Clerk, Regiorl Office, 
ESIC, Bengalore-560 023 

B. K.R.Subraman,55 years, 
Head Clerk, Local Office, 
ESIC. Nellesuarem West, 	- 
Bangelore55, 	 .. I  

-do- 	P.1614/88 

-do- 	P,1615,'88 

9, S.Sreedhare 
52 years, 5/0 G.Sampangi Neidu, 
Head Clerk, Regio*l Office 	 -do- 	P.1616/88 
ESIC, Bangalore23. 

10.E.PJeterejan, 
48 years, 
5/0 K.Elleppa, 
Head Clerk, 
Regional Office, 	 -do- 	P.1617/88 
ESIC, Bengelore-23. 

11 • P, Kunhireman 
47 years, 
S./o P.Ramankutty Guptn 
Head Clerk, 
RO of ESIC, Bangelore'23. 	 -do- 	A,1618/88 

12.!1.B.Tenksali 
56 years, S/o Shim Reo, 
Ilenager Lo. 
ESIC, Bijepur 	 .. 	 -do- 	P.1619/88 

13.V.Cundu Reo, 
49 years, 

eranappe  S/o B.V, 
f1anager, Local Office 

-do- 	P.1620/88 Oherued. 

14 .P. ereyenasuemy, 
52 years, S/o munisuamy, 
Ilenager, LO of ESIC, 
Nanjangud. 	 .. 	-do- 	P.1621/88 
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15. Smt.B.K.Seetha 
U/o K.N.Daaerethi, 
Manager, ESI Local Office, 

Mellesuerem,Bangelore560 003. 	Applicant in P.1810/88 

16.5.Shamanne 5/0 S,V.Subbe Reo 
Manager, Local Of?ice(Harihara II) 
£51 Corporation, HARIHARA. 
DsvangereTq. 	 —do 	P.1811/88 

(Shri V,Naresjmha Holle,Pdvocete for applicants 
in Applications Not. 1580 to 1585/88 and 
1810 and 1875 of 1988. 

" 	S.K.$rinivasen, Advocate for the applicants 
in Application Nos,1614 to 1621/88.) 

d 

1. The Regional Director 
Employees State Insurance Corporation 
ESIC Building, Po.10 Binny Fields, 
Bengelore560 023. 

2, The Director General 
Employees State Insurance Corpoiat.ion 
ESIC Building, Kotla Road, 
EW DELHI—lID 002. 	 Respondents 

0 	 ) 2 J 	 in all the 
)ij 	 applications. 

.. 	
(By Shri M.Papanna, Counsel for Respondents) 

These applications coming on for hearing 

this day, the Hon'ble f'1ember(P)made the following: 

ORDER 

These are in all 16 applications, filed under 

Section 19 of the Administrative Tribunals Act,1985, 

wherein,the main prayer is,to direct the respondents(R) 

to 
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to fix the pay of the epplicents (),in the 

post of Heed Clerk ('HC' for short) under 

Fundamental Rule ('FR' for short) 22-C,uith 

reference to the pay lest drawn by them, in 

the pay scale of the post of Upper Division 

Clerk Incharge ('uDC 1/6' for short, as 

distinguished from 'UOC'Fi.e., Upper Division 

Clerk) with retrospective effect and to grant 

them all conaeqtn,tiel relief, inclusive of 

arrears of pay. 

Shri Naresimha Hokle, learned Counsel,appears 

for the epplica- ts in Applications No.1580 to 1585, 

1810 and 1875 of 1988, which for ease of reference, 

shall be designated as the '1st Set', while Shri S.K. 

Srinivasen,leerned Counel,appeers for the applicants 

in Applications NO8m1614 to 1621, which for like 

reason, shall be designated as the 'lind Set', 

Shri !1.Pepenne, leernedCounsel  appears for all the 

respondents)in both theist and the lind Setof eppii 

cations. 	 I  

Since both the sets of applications are alike, 

in point of fects and law, they are heard together 

and are dealt with by a common order. 

The background to' these cases is succinctly 

brought out, by the following tabular statement,furnish 

ii,g the relevantdetailis of the service currièulum 

vitee of the various a pp1icents(designeted by their 

- 	 respective 
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respective Application Nos.to facilitate reference) as based on the date furnished 
by the respondents: 

----------------------------------------------------------------------------------------------------------- 
Fixation of pay)p.m. 	in 

Date of appointment to Pay(Rs)p.m. 	imme- the post cf HC or its equl- 
Applice the posts of: dietely prior to valent. 
tion No. 	-------------------------------- - promotion as HC -------------- 

U O DOCO UODOCO 	H C 	or its in the post of Original 	It 	Revised 

----------------------------------------------------------------------------------------------------------- 

1580 

1581 

23.10.69 

1-10-66 

26.3.79 
to 

21.9,79 
11.10.76 

to 
30. 10. 76 
24.11.76 

to 
10-4-77 
2-5-77 

to 
6. 10. 77 

24.9.1979 

I. THE let SET 

428/- 	455/- 	24-9-79 455/- 22-7-81 455/ 

1582 
1583 
1584 

9.11.70 
9.11.70 
12. 7. 65 

17 .4 .78 

22.9.79 
15.5.79 
14.2.73 

to 
15.8.73 
31.8.73 

to 
10. 6. 75 

25- 1-79 

7-780 
10 • 9 • 79 
16.8.73 
to 

30. 8. 73 

11.6. 	to 

470 22.3.84 470/ 

17-7-80 440/- 6.8,80 455/ 
428/- 	455/- 	- 	455/- 27-4-81 455/ 
404/- 	425/- 	22.8.78 	425/- 

416/ 	455/- 	22.8.78 	455/- 



	

25.5.78 	. 	416 
	- 	25.5. 78 	440 

	

31.7.78 	416 
	440 	30.9.78 440 17.6.81 440 

12.6.78 	452 	485 	22,8.78 	485 17.8.84 470+ 
I5PP.. 

-6 

:: - 
31.8.75 10.5.76 428 455 	22.8.78 	470 23.11.82 	455+ 

isPP. to 
9.5.76 

1585 	9.11.70 	30.8.79 3.10.79 416 440 	3.10.79 	440 1.8.80 	440 
to to 

2.10.79 4.1.81 
1.5.81 440 - 	9-6-81 	455 455 

1810 	6.10.66 
7.7.78 

to 
31 .7.78 

1875 	1,10.66 	1.10.70 
to 

3,1 .71 
5.5.75 

to. 
11.6.78 

1614 	15.4.60 	15.1.79 

I1THE ZInd SET.  

15-2-80 	452* 	440 	16.3.81 	470 	- 	- 

16.2.83 	488 	- 	10.3.83 	515 	- 	- 

(*Penelty of stoppege of. 2 increments due, imposed on 1.2.77 & 1,2.78) 

1615 	20.2.67 	13.6.78 
to 

6.7.78 
1.8.78 1-779 	452 455 	1.7.79 	455 13.12.82 470 

.S 

......... 
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-------------------------------------------- 
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ee 	
1.0 

1616 	3-2-67 	20-5-78 	13-3-79 	440 	455 	23.3.79 455 17.6.1 	455 

1617 	15.12.60 	11.4.77 	1.7.79 	428 	 455 	3.1.83 	455 	1981 	45 
to 

20.3.79 

1618 	9.11.70 	22.8.79 	3.10.79 	428 	455 	3.10.79 	455 	1992 	455 

1619 	2.12.66 2.5.78 26.3.79 	476. 	485 	17.4.79 485 6.8.80 500 

1620 	9.11.10 	16.8.79 	10.9.79 	428 	455 	5.9.79 	455 	- 	455 

- 	24-2-81 	440 	- 	11-3-81 	470 	- 	 - 

1621 	1.10.66 	10.5.76 
to 

11.6.76 

	

4.1.78 	12.1.79 	452 	470 	3.2.79 	470 	 - 

NB: (1) PP means "Personal ;; --------------------------- 	
- ---------------------------- 

NB: (i)
details of the period intervening between 	 post of UDC l/c(or in some casp 

from that of UDC)to that of HC or the posts efi4v6lent treto.,are not furniahed,the$e mjnutae 

	

being unnecessery. This period is said to oé 	vts 	hai leave, joining time, trarsjt 
period etc. 

	

(iii)lhere ere some gep/dispaiti8S here end there 	 te;furnished by the respondante., 
which would have to be filled in/resolved i?n&be, etth time of compliance with the 
decision* in these cases. 	 . 

- --' 
4-AJ3 
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The applicants are all serving in the 

Employees' State Insurance Cdrporation, Karnateka 

Region(ESIC(K), for short) under R-1. 

According to the recommendetions of the 

IIIrd Central Pay Commission, the pay scales of the 

employees in the Employees' State Insurance Corpora-

tion, came to be revieed,with effect from 1-1-1973. 

The comparative pay scales of,  the respective pasta 

before and after revision,were as followe 

0 O• 	of•poet. 	Prior to 1.1.1973 	After 1.1.1973: 

(i) 	(2) 	 (s) 	 (4) 

U) 	U.D.C. 	130-5-160-87200 	330-10-380-EB-12- 
EB-8-256-EB-8- 	500-EB-15-560. 
280. 

UDC I/c 	130-5-160-8-200 	425-12-530-EB-15- 
E8-8-256-EB-8- 	560-20-600. 
280-1 0-300-Plus 
Charge Allowance 
of Rs.25/- per 
mensem. 

(lii) HC or Assis- 210-10-290-15- 	425-15-500-EB15 

	

tent or 	32EB1545. 	560-20-700. 
Inspector or 
Manager Cr. 
III. 

NB: Consequent to revision of the pay scales the 
Charge Allowance of Rs,25/- per mensem came to be 
discontinued. 

Some of the applicants, are said to have 

been promoted to the poets of Assistant, Insurance 

Inspector or Manager Grade III(eg. R.No.1583) from 

that 
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that of UDC or UDC I/c. All these three posts, 

are said to be identicelin the time-scala of pay, 

with that of HC viz., Rs.425I5500EB15560207 

(Revised). AU these four categories of pocts,whiCh 

are the terminal posts of promotion,ifl the cases 

before me,in which the applicants contend ,thet their 

pay has not been correctly fixed under FR 22'C,uill 

be designated as a classaE the Terminal Post('TP' for 

short) for the sake of correct connotation. 

B. The applicants claim,thet their pay on 

promotion to the post in the TP, from the post of 

UDC I/c,ought to have been fixedin accordance with 

FR 22-C with reference to the pay 	drawn in the 

post of tJDC I/c and not in that of UDC, which was a 

stage lower.. They allege that RI denied them this 

benefit and fixed their pay instead,uith reference 

to the pay last drawn by them in the post of UDC. 

, 	NSTp41 
\ 

-'/ •. 
They further claim ,that the TP,antails higher responsi 

\bilit1es than that of UDC I/c and theref'ore,they are 

C-) 	 ) • ntitled to the benefit of FR 22-C, with reference to 
1 

the  pay lest drawn by themin the post of UDC I/c, 

while fixing their pay in the TP. 

9. They 'tete,that their colleagues in the 

ESICeirnilarly placed like themhad filed Applications 
(T) 

toe.67 to 69 and 78 of I987fbfore this very Bench of 

the Central Pdmjnjstretive Tribunal (C.S.COPL SHPRMA 

& 3 ORS. -vs.- DIRECTOR GENERAL, (SIC, NEU DELHI & PNRJ 
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and had succeeded in getting a decision in their 

favour, in deriving the benefit of FR 22-C in the 

fixation of their pay,ln the TP,uith reference to the 

pay last drawn by them ,in the post of IJDC I/c. The 

operative part of the judgment,rendered in the afore-

said applications on 26519t87 reeds thus: - 

"5. We have considered the rival 
contentions carefully. We do 
not agree with Shri Papanne 
that merely because the appli 
cant held posts of U)C i/c as 
a temporary arrangement they are 
not entitled to the benefit of 
FR 22-C. We are unable to under-
stand how the posts of LOC i/c 
can be treated as ax-cadre posts. 
As a matter of fact posts of 
UDC i/c existed at the materiel 
time in every department of 
Government. Therefore, we do 
not agree that these posts were 
excadre posts disentitling the 
applicants to the benefit of 
FR 22C on their appointmmt as 
Head Clerks. We have gone thro-
ugh the decision of this Tribunal 
in A.Nos.170 and 111/86 and we 
are entitely in ag±eement with 
the decision rendered therein 
that the post of H9ad Clerk 
carries higher responsibilities 
than that of a hOC i/c and is 
in fact a promotional post. We 
therefore hold that the appli-
cents are entitled to fixation 
of their initial pay as Head - 
Clerk under FR 22C with reference 
to the pay drawn by them as 
IJDC i/c immediately before their 
appointment to the post. The 
respondents uillfix the initial 
pay of the applicants accordingly 
and pay the applicants all conse 
quential arrears flowing there-
from. 

6. In the result, the applica-
tions are allowed. Parties to bear 
their own coats." 
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ID. The applicants state,that soon after 

they came to know of the above order, dated 26'51987 

of the Tribunal, they represented to R1,to extend 

the benefit of that order to them. Some of ,them,who 

did not get a favourable reply from R-1, submitted a 

further representation to R2. 

Ii. The following tabular statement furnishes 

at a glance,the relevant details of the dates relating 

to: 

(1) fixation of pay of the appli-
cant, in the TP, 

(ii) their representation thereon 
to R1 and R-2; end 

(iii)the reply of RI and R2,to 
these representations. 

-a-----. ---------------------:;;;-;;;:;;;-;----------------- 
Fixe---e;n,t;Di;p;;alR:;:e0iSpo of tion of 	 of repre- aente- 	al of 	app n4 

	

r 	pay in 	 sentetion tion 	reprn. the Tri-i 

	

.. 	
the TP 	 by R1, 	to R2\ 	byR2 	buns]. 

(1)?/! 	(2) 	(3) 	(4) 	(5) 	(6) 	(7) 
-------------------------------------------------------- 

let Set: 

22.7.81 26.5,87 21.6.88 27.7.88 19.8.88 29.9,1988 

1581 22.3.84 25.4.88 	 3.8.88 3.9.88 

1582 6.8.80 28.4.88 	 - 	- 

1583 27.4.81 20.4.88 	 27.7.88 19.8.88 	Il 

1584 23.11,82 11.5.88 	 - 	- 	30,9.88 

1585 	 13.5.88 " 	29.7.88 2.9.88 . 

1810 17.6.81 25.4.88 	" 	1.8.88 2.9.88 10.11.88 

1875 	17.8.84 	7.6.88 	 24.11.88 

lind Set 

......12 
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II. 	JInd Set: 

(1) (2) (3) (4) (5) (6) 	(7) 

1614 10-3-83 21-4-1988 21.6.88 - - 	3.10.88 

1615 13.12.82 25.4.88 - - 
1616 17.6.81 21.4.88 - 
1617 1981  

1618 	1982 	It
U I 	- 	 - 	 'I  

1619 16.8.80 25.5.88 	11 	 1 - 	- 

1620 1979/81 28.4.88 	 1 - 	- 

1621 	? 	30.5.88 1.8.88 	2.9.88 

The appiicmts hve appended copies 

of their representations as above,to RI and R2 

and of the replies of the latter thereto(negativing 

their request) on their respective applications. 

Aggrieved, the spplicents have approa-

ched this Tribunelthrough their present applica-

tions for redress. .. 

The respondents have filed their reply 

to Applications Nos.1614 to 1621 of 1988, resisff.nQ 

the same. These were heard by me on 25.11.1988 and 

their further hearing was adjourned to 8.12.0988to 

enable counsel for the respondents,to produce certain 

documents,which were considered by me as essential4  to 

help resolve the preliminary objection of limitation 

raised by hm. When the matter in regard. to the 

aforesaid applications came to be further heard on 

8.12.1988, Counsel for the Irespondents filed some 

of 
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'. 
of these documente,along with a statement of 

additional objections.,in respect of A.Nos.1614 

to 1621, serving a copy thereof on the Counsel 

for the applicants in these cases. He however 

expressed inability to argue the matter,owing to 

unforeseen urgent reasons and prayed for a short 

adjournment. The matter was therefore adjourned 

to 20121988,to be heard along with the connected 

applications aforementioned. 

15. When the cases were heard on 20-12-1988, 

Shri Papenna furnished copies of the following 

references on my direction: 

(.1) Letter No.53.P27.17.1.76 Estt.Dated 

23.7.1980 addressed by R-1 to R-2,seek- 

ing clarification regarding fixation 

Is of pay, in respect of UDC I/c,on implemen 

tation of the revised scale of pay, 

pursuant to the recommendation of the III 

Central Pay Commission,with reference 

to the instructions iseued in this regard 

by R2,in his Memo dated 23-6-1980. 

Rihad cited therein,two specific 

ceses,one of Shri V.Krishnamurthy and 

the other of Shri M.5.Sreepade.Rao 

resultingin recovery of substantial 

- exceSS payment of 	emoluments,on account 

of revised fixation of pay in the TP. He 

had stated therein,that quite a number 

of cases nacessitated revieu.in  this 

light,to help determine the total quantum 

of recovery of emoiuments,owing to revised 

fixation 

.. 	 - V 
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fixation of pay. Ri had therefore sought 

instrUctions from R2,in regard to fixa-

tion of pay of the employees concerned 

and had brought to his notice,that pend-

ing clarification from R2,in the matter, 

recovery of excess payment in these two 

cases was ebeyed and these two incumbents 

were being allowed to continue to draw the 

emoluments as at present. 

(ii) 0,0, Letter No,53,A.27.I7,1,76 

Estt.I dated.276198I &ddressed by RI to 

the Regiore 1 Director, ESIC under R2 

invitingettention1  to his earlier letter 

dated 23.7.1980 aforementioned, and to 

the severaireminders sent thereon and 

impressing the need for instructions early, 

in regard to fixation of pay in the TP, 

that* 
He had furtter stated therein/about 

20-25 cases were involved1uhere excess 

recovery of emoluments was to be effected, 

accordIng to the revised pay fixation 

and had brought to the nofice of R2,thet 

this recovery wasstayed,pending instruc-

tions from him. 

ShrI Papanne informed 9 thet R2 has not 

yet issued instructions in he matter, either in 

regard to fixation of pay or recovery of excess 

payment of emoluments. 

As escarteined from Shri Papanne in the 

course of the hearing, pay of the applicants in both 

sets of the applications was fixed twice in the TP 

S 	
as 
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as under: 

(1) The pay was ori!aina,ll,X fixed 

under FR 22(e)(jj) ccols.7 and 8 
of the tabular statement in para-4 

abov!7 with reference to the pay 

drawn as UDC 1/c immediately prior 

(col.6 Ibid) to promotion in the 

TP, safeguarding howeverthe pay 

drawn as UDC I/c. 

(ii) The above pay was later revised 

(Cole.9 and 10 ibId) under FR 22(C) 

with reference to the deemed pay 

drawn as UDC (col,5 ibid) without 

safeguarding however.,the pay drawn 

as UDC I/c (Col.6 ibid),which resul-

ted in substantial recovery of the 

emoluments already dreunby the 

ecnployees,eccording to the original 

pay fixation. 

18. Shri Pepanna filed a reply to.No.1580 on 

20121988,countering the saneserving a copy thereof,  

on counsel for the applicant therein, and submitted 

that he proposed to adopt the same in respect of the 

remaining applications in the let set. 

19. when Ppplicetions in the lInd Set 

came up for hearing on 25-11-1988 	Shri Papanna 

raised the following preliminary objections. Firstly, 

he eubmitted,that these applications were not filed 

individuallyq in Form Ias prescribed in Rule 4 of 

the 
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the Central Administrative Tibunal(Procedure) 

Rules 1987, but in a combined form,which wee not 

permissible under these Ruler and therefore.,these 

applications could not be entertained by this 

Tribunal, 

On the face of it, this contention 

of Shri Papanna seems capti 	and does not ring 

true,es the "seeming" infirmity,does not in any 

manner fetter the even coure of justice. It must 

be remembered that the reason of law is the soul 

of law and in that context, one has to beer in 

mind the legal mex1mthat tco much subtlety in law 

is discountenanced - nihil 	tilitas in je reprobetur. 

This Tribunal has accordingly entertained many applica-

tions of the like,hithertofore. In this background, it 

is apparentthat Shri Papana is making a fetish.of,the 

so called infirmity and theefore,his contention in 

this regard,has merely to be stated to be rejected 

outright, as bereft of merit. 

Shri Pepenna next raised the other preli-

minary objection ,in regard to the lind Set of appli 

cetions, on the score,thetthey were hit by the bar of 

limitation,under Eection 21 of the Administrative 

Tribunals Act,1985. He it4rated  this impsdiment,in 

regard to the 1st get of applications also, stating, 

that the cause of action had arisen,for all the 

applicants 7 85 long back as between 1980 to 1982. He 

Jjj 	 also 
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also urgedthat all these applications were nat 

maintainable, as the grievance therein.,arose 

from en ok der of pay fixationpassed on a date 

more then 3 years immediately preceding the consti-

tution of this Tribunal i.e., 1-11-1985 and there-

forethis Tribunal in the light of its decision 

in AIR 1986 CAT 203 (VIK.MEHRA v. THE SECRETARY, 

UNION MINISTRY OF INFORMATION AND BROADCASTING) 

had no jurisdiction, power or authority 'to enter-

tain this application and therefore,theee applica-

tions were liable to be iejected in limine. 

22. He pointed out,that ESIC, New Delhi, 

had by its memo dated 23-6-1980(Ann.R-1, in the 

1st Set) clarified inter alia.,to all the Regiorsl 

Directors of £5 IC, as to the manner in which the 
& post of4 

pay in th/HC should be fixed. This was iterated 

by R1,by his Memo dated 21-7-1980(Ann.R-2),to all 

the Local Office Managers of ESIC. It was stated 

A in  the said Ilemo,thet the post of UDC I/c.,would be 
2 C 	 - 

'Jtreeted as an ex-cadre post,till the Recruitment 

' Regulations for the said post,were finelised and 

that the pay in the post of HCuould be fixed under 

FR 224C),wjth  reference to the pay drawn as UDC,on 

the date of promotion as HC. 

23, Shri Papanna affirmedthet the pay of 

all the applicants was fixed accordingly7 on their 

promotion 
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promotion to the post of HC. 1 snd they accepted 

the some without demur,over the years, inclusive of 

the instructions contained in the aforesaid memos 

dated 23-6-1980 and 21-7-1980. In these circum-

stances, he essertedthet the applicants were 

barred by limitation and also estopped from questiorr 

ing their pay fIxation,in the post of HC,at this 

distance of time. 

5hri Papenna assrtedthat none of the 

applicants,had addressed only representation to 

the concerned authorities in the ESIC,thet they were 

aggrieved with the fixation of their pay,in the TP, 

according to pars 17 above1  except those submitted 

by them to R1(end by some,to R2 as well) as indica-

ted in pare 11 above. As long a period varying from 

6 to8 years had elapsed,"from the dete,the actual 

cause of action had arisen to them, he stressed, rnd 

thererore,the epplicationsJ he submitted, were hit by 

the bar of both limltetion,as well as meinteinability. 

Countering thequestion of lim1tt1on and 

maintsinability,relsed by'Shri Pepenne,et the threshold, 

Shri Srinivasan, Counsel for the applicants in the 

IIiSet, relied on a long catena of rulings as under, 

to develop his argument: 

--------------------------------- 

S.No, 	Citation 	 Ratio - -------------------------- -------------- ------------ ------------------------------ 
(1) AIR 1982 Cal,307 	In considering the question of 

LUMAR VEDA KANTHA 	delay, the merits of the case 
should be taken into account a 

SINHA vs. STATE OF also the effect of delayed 
WEST BENGAL & 0R7 	grant of relieç. 
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en. 	 a Ce ;n 	

T ------------------------------------------------------------ 
(ii) AIR 1982 Delhi 83 	Delay in making petition would 

(S.c.NALIK v. P.P. 	not be a ground for rejecting 
SHARfIA). 	 relief if appointment had been 

unconstitutional, 

(iii) 8AC 531 	Limitation for approaching the 

?SITARAM NANDRNLJAR 	Tribunal, commences from the date 

vs. u.o.x.) 	of rejection of the representa- 
tion,egeinst the impugned order, 

(iv) AIR 1986 SC 508 	Suit filed within 3 years from 

(RAGHUBIR JHA * 	the date of communication of the 
order of rejection relating to STATE OF BIHAR & 

oRS.) 	 discharge of a Government servant 
Bar of limitation does not apply. 

() AIR 1986 Sc 2086 	Petition challenging inter 
(K.R.MUDGAL & ORS. 	seniority ,filed after 18 years 
V. R.P.SItGH & ORS.) after issuance of the 1st 

Seniority List,disraiased or 
grounds of laches. 

(vi) 1985 ATC 531 	 limitation commences from the 
Bombay Bench 	 date of rejection of represerite i 

(MANOHAR. SITARAM 	tion (relating to retrospective 
NMOANJAR v.tJ.0.I) 	promotion as a result of revisior 

of seniority). 

1988(2) CAT 499 
Calcutta. 

/ 	
( 	•. 1 	' 	(ANAP4THA KUMAR MONDAL 

, ( v • U.O.I.  & on S.) 

	

.. 	.. 

4  - 

Claim for Overtime Allowance 
relating to the period from 
3.4.66 to 18,8.72 — Applicant 
became aware of his right only, 
after the right was establi-
shed by a judgment delivered 
on, 30579. Applicant there-
after made representetion 
starting from 1980 onwards. 
All representations remained 
unanswered. Final decision 
taken on 11-8-1986 when the 
claim of the applicant and 
others similarly placed employ 
aes were rejectedetition 
filed on 23-2-87.claiming the 
above relief 	Application 
held to be not barred by time. 

. . . . 20 
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(i) 	 (2) 	 (3) 

---------------------------------------------------------- 

(viii) PISLJ 1987(1)CAT 489 	Limitation starts with refe- 

	

Patna Bench. 	 renca to representation and 
(rAJoR YUDHISTIR. SINCH not advice of a decision 
v. G.O.I. & ORS.) 	(relating to retirement). 

ATR 1988(1)CAT 1 0  
Principal. Bench,Delhi. 
(8.KU1AR v. U.O.I. 
& ORS.) 

AISLJ 1988(2) CAT 217 
Calcutta Bench. 
(BIBAS CHAKRABORTHY & 
ORS. -vS.-  U.0.I.& Ors.) 

Limitation runs from the 
date of rejection of the 
representation and the sane 
will not hold good where the 
Deptt. concerned ,chooses to 
entertain a further represen-
tation and considers the sane 
on merits bfore disposing 
of the seme. 

Limitation does not apply., 
since the applicants were 
constantly pursuing their 
claim when the cause arose 
in mid-seventies. Their 
claim was said to be under 
consideration and was not 
negatived. Application filed 
in 1987,uas not hit by limi-
tation. 

(xi) AISLJ 1988(2) 
Delhi Bench. 

(RArNPTH CHADHA 

CAT 273 

ve u.o.i.) 
Applicant was discharged in 
1959 and reappointed in 1962. 
The intervening period was 
treated as break in 1979. 
It was held that the1959 
order merged with the 1979 
one; hence there Was no bar 
of limitation. 

1987(2) ATC 852 Celcutt 
Bench. 
(KANAK KUIIAR SINHA vs. 
CHAIRMAN, CENTRAL BOARO 
OF DIRECT TAXES & ORS.) 

1987(2)ATC 444 Jab.Bench 
(GOPAL ANANT MUSALGA0<RR 
-va.- UOI & ORS.) 

( 

The delay of atout 6 years 
on the part of the responden 
in settling arrears of sala-
ry wE5 unconscionable; hence 
interest was awarded. 

Court or Tribunal has the 
judicial discretion to deci 
the plea of lathes and remi 
ness,jri filing urit petitio 
depending on reasonableness 
circumstances in each case. 
In the ease of fundamental 
right there is a continuing 

wrong 



(xv) 1988(6) ATC 609 
Jodhpur Bench 

(LAXIII%NOA5 v. U0I 
& ORS.) 
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--------------------------------------------------------- 
(1) 	(2) 	 (3) 

wrong,so long as the claimant 
is in service and it is not 
redresed(In thit case, the 
Tribunal exercised djEcr?tion 
of condoning delay or lathes 
(18 years) as the petitioner 
was a lou-paid functionary 
(peon) and was in indigent 
circumstances. The ma'tter 
pertned to reversion for 
failing in confirmation test). 

(xiv) 1987(2)ATC 32 
Jebelpur Bench 

(riufNILAL V. UOI 
and ORS.) 

Petition filed24 years after 
entering service 'sin regard to 
change of -date of birth. Emplo-
yee was illiterate. Identity 
card issued by the Employer 
supporting his claim. Delay 
condoned on this circumstance. 

(xvi) 1988(8) ATC 49 
DRBALPUR BENCH 

(SUSHILA 8P1 v. 
1101 & ORS) 

Applicants were awaiting 
decision of ê case and 
thereafterqsubmitted repreaente 
tion relating to their rever-
sion. Meenwhile,the period of 
limitation expired. Delay was 
condonedin exercise: of 
discretionary power on the 
premise,that the applicants 
were justified to await the 
decision. Guidelines for 
condonation of delay as enusar 
ted in AIR 1987 SC 1353(Collec-
tor, Lend Acquisition case) 
were outlined and their import 
was brought out. 

Employee expired on 25-9-1984. 
Wjdou was informed on 29-10-85 
that she was entitled to 50 
of the Provident Fund dues. 
Notice under Sec.80 of the 
CPC,uas•issued on 28-11-1985. 
Application was filed on 
25-11-1985. This wee held to 
be in time. 

26,Shri 
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26. Shri Srinivasan therefore submitted,in 

the light of the above rulings,that the question 

of limitation had to be decied on the merits of 

each case and the Tribunal could exercise its 

ud1cial discretion in doing/ so. He asserted that 

his clients had a strong case to prove 7 that the 

delay if any,on their part,ln approaching this 

Tribunal was unconscionable, in the peculiar fact 

situation of their ceees. He vehemently refuted the 

allegation of Shri Papanne ,1that his clients had 

acquiesced in the fixation r Ot their pay in the TP, 

as shown in pare 4 above. He said atht the matter 

was under consideration of R1 but as there was no 

progress, some of the employees who were similarly 

pieced as his clients,as in GOPAL SHARFIA's cese(pera 9) 

filed writ petitions in the High Court of Judicature, 

Karnataka in 19831after waiting for a reasonable time, 

for a favourable decjsiori from the respondents. Those 

writ petitions came to be  transferred to this Tribunal 

he said, consequent to enactment of the Pdmjnistrative 

Tribunals Pct,1985. Hiercijents he seid.)were hopefully 

awaiting the decision ml that case,relying on the dicta 

Of the Supreme Court in 1985 sCc(i&s) 526 CIND(R PAL 

YRDAV & Ors. vs. U.O.I/. & ORSJ that those who could 

not approach the Court,reed not be at a disadvantage, 

as compared to those who rushed to it and that if they 

were otherwise similarly situated, they were entitled 

to - 
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to similar treatment, if not by anyone else, 

at the handsof the Court. 

Shri Srinivesan assiduously argued, 

that his clients,were sufficiently vigilent1as 

to their ôause of action.4n the light of the 

above dicta of the Supreme Court and had promptly 

represented their grIevance to R-1 ad R2(by some 

of them) for redress, when this Tribunal rendered 

its decision on 265-1987 in GOPPL SHRMA 1 s case, 

as Is seen from the details furnished in perall 

above. He therefore vehemently plaaded,that his 

clients were not hit either by the bar of limita 

tion or meintaInabilityas alleged by Shri Papenna. 

ShriHolla, Counsel in the 1st Set of 

applications urged,that It was the primary duty 

and responsibility of the respondents,to fix the 

/• 
pay of his clients correctly,under the statutory 

( 2 
rules viz., 	FR 22C on their promotion from the 

(. 3 
• post of UDC or tJDC I/c as the case may be, to the 

TP, 	but they felled to doso,In the Case of his 

clients.even after the decision of this Tribunal 

in COPAL SHARMA'8ce8eon2651987, until which, he 

stated, his clients were not atJare of the correct 

position in regard to the fixation of their pay. 

Theceuse of action for them 8rose as on the date, 

when 
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when the above decision was rendered by this 

Tribunal in COPRL 5HAR1'A's case, wherein the 

applicants were similarly placed. The respori-

dent8 he argued, could not make an invidious 

distinction between those who approached the 

Court/Tribunal for redress and those who did 

not, even though similarly circumstanced, to 

substantiate which, he sought to derive support 

from INDER PL Y!1DV'e case (pare 26) relied upon 

by Shri Srinivasan. 

He submitted,thet his clients had promptly 

submitted their representations to Ri and R2(some 

of them) for redress,as shown in para'11 above, no 

sooner than this Tribunal rendered its decision on 

26-5-1987, in GOPAL SHAR1PI'S case. 

He invited attention to the Order dated 

22-7-1981(Ann.H) issued by R-lin regard to fixation 

of pay in TP and pinpointed,that the name of one of 

his clients viz., Shri T.K.Pandarlsh(A1580) appeered 

therein. He focussed attention on the concluding pare 

of Ann.H, which reads thus: 

"The Regional Djrecthr has also approved 
that recovery of excess payment of pay 
and allowances arising out of re-fixation 
of pay/increment ordered above, upto the 
date of issue of Hqrs. memo under refe-
rence, may be kept in abeyance, till the 
Hqrs. decision for the reference made by 
this office on the said matter is recei-
ved." 

c_. 	 31.In 
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In the above background, Shri Holla 

argued, that the question of correct refixation 

of pay in TP,not only in respect of 	15O, but 

of all others in the 1st Set of applications, who 

were similarly circumstanced,uas vary much alive, 

as even though more than 7 years had elapaed,no 

decision seams to have been arrived at,on the 

proposals said to have been sent by RI to R2,as 
4 jn 

long back sa/ 1981 and the entire matter was still 

unresolved, and was in a state of flux, he submitted. 

In these circumstances, he trenchantly pleaded ,that 

it illbehoved the reepondente,to hold the bar of 

limitation and maintainability, against his clients. 

Resides, 	he pointed out, 	that neither Ri nor R2 

had in their reply to the repreeentations,filed 
14 

by the applicants (pare-il above) 	pointed out, 

that the ssie were barred by limitation. 
PA 

Shri Halla endeavoured to bolster his 

case on this point,relying not only on the rulings 
- 

already cited by Shri Sriruvesan, but also on the 

- 	j following further decisions: 

--------------------------------------------------------- 
Citation 	 Ratio 

(i) 	 (2) 	 3) 
--------------------------------------------------- 

(i) fUR 1960 SC 335 	There can be no "right to sue" 
(RUKHMABAI u. LLA 	until there is an accrual of 
LKSH11DARA1N & 	the right asserted in the suit 
ORS.) 	 and its infringement or at 

least a clear and unequivocal 
threat to infringe that right 

- by the defendant against whom 

the 
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the suit is instituted. 
Where a particular threat 
gives rise to a compulsory 
cause of 	action, 	depends 
on a question whether that 
threat ePfectively invades 
or jeopardises the said 
right. 

(ii) AIR 1987 SC 1353 Principles for a liberal 
(COLLECTOR,LAND approach towards condona 
PCQUISITIDN, tion of the delay enuncia 
ANANTNAG & ANR, ted.,highlighting 	inter eliap 

IIST.KATIJI. that when substanTirjuStiCe 
& ORS.) and technical considerations 

are pitted against each other, 
the cause of substantial 
justice is to be preferred, 
for the other1side, cannot 
claim to have vested right, 
in injustice being done., 
because of norrdeliberete 
delay and that refusing to 
condone delay.,cen result in a 
meritorious matter being 
thrown out at the very 
threshold and the cause of 

------------------------------------------------------------ 

justice defeated. 

33. Shri Papanna, in reply, sought to rebut the 

contentions of both CounselJon the point of limitaticri 

and maintainability and disingui5h the various rulings 

relied upon by them,to buttess their case. Referring to 

RUKH1ABAI's case, he contended,thst it envisaged a 

compulsive cause of ection,ecessitetiflQ filing of a 

suit and that the threat thereof, should be given effect 

to. This was not the case,; in resrd to the applications 

before the Tribunal, he said, as the threat (cause of 

action) arose as far back as 1981 and therefore RUKHIIABAI'S 

case was not relevant, he sserted. 

34 .1 he 
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34, The dicta of the Supreme.Court in 

COLLECTOR, LAND ACQUISITiON case, he submitted, 

only amplified the scope of Section 5 of the 

Limitation Act, in relation to the original 

-' 

	

	 jurisdiction of the Court and nothing more. 8es ides, 

there was no application from any of the applicants 

in the present cases for condonation of delay, he 

argued. He therefore pleaded ,that the dicta in the 

above case, did not came to the avail of the 

applicents and urged 1thet all the epplicatiis be 

rejected in limine,on the impediment of limitation 

and norrmaIntaInability. 

35. I have examined csrefully 1 the averments 

of both sides,on the question of lirnittion and non 

maintainability of the applications. As stated in 

1953 All 747 EB (8PNKEY LAL BABU),the rules of 	limita 

tion are prima facie, 	not substantive rules but are 

' rules of procedure and they neither create any rights 

favour of any person nor define or create any 

causes of action but merely prescribe that remedy 

could be exercised,only upto a certain period and 

not subsequently. Though all the rulings relied upon 

by both Cosaj for the applicants, may not squarely 

govern the cases before me(in fact sorne of them as at 

S.N,(v) and (xi)in the tabular statement,at pare 25 

eove, are beside the point), it is clear therefrom 

that 
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that the Court/Tribunal,hea to exercise its discre 

tion judiciously,while condning delay, taking duly 

into eccount,the peculiar 
	

cts and circumstances 

of each case. 

It is seen from the 'case produced by 

the respondentson my directionthat Ri had, by 

his letter dated 237'-1980jddressed to R2.reques 

ted for cleri?icationjn regard tofixtion of pay 

in TP,,under FR 22"C,,as this had resulted in - 

substantial recovery of overpayment made, to illus 

trete which 4 he had cited two specific instances and had 

sent several reminders thereon, but to no aveil,as 

is evident from his subsequent Letter dated 276-1981, 

addressed to R-1. Pending clarification from R1 9  R2 

is seen to have abeyed overpayment of emoluments to 

the concerned employees, or account of pay fixation 

as above. The whole matter1  thus appeersto be in a 

nebulous state(vide pares 15 and 16 above). 

Shri Papenna stted,that the above 

reference dated 2371980tes made by R1 suo rnotu, 

without any representation having been ede in this 

regardby any of the efPected employees. Scrutiny 

of the pertinent case papes reveels,that this does 

not accord with facts, as the Karnateke [SIC employ 

ees.,had addressed a representation to the concerned 

authorities 
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authorities earlier,in regard to pay fixation 

and recovery of overpayment. Some of the employees 

namely, Shri T.A,Raman Kutty and Shri C.S,Copal Sharma 

similarly plated like the applicants in the cases 

before me.,are seen to have addressed a written 

representation in this regard,to R-1 later,on 2461981.. 

38. Shri Rolls submitted,that his clients were 

not aware of the Ilemo dated 23-6-1980 issued by R1, 

to all the Regional Directors of ESIC and of remo 

dated 21-7-1980 issued by R-2,to all the tocal Office 

isnegers of ESIC on 23-7'1980 9in regard to pay fixation 

in TP and there?ore..)no cause of action could have 

èrisen to thern.,with reference to those memos. This 

does not seem to be credible.,considering the overall 

facts of the ease and particulerly,,the fct,that some 

of their colleaguee,who were in like situation,hed 

agitated the matter before the concerned authorities. 

It is therefore apparent that the applicant a were 

at Isast ,indirectly aware of the imp) ications of the 

2 / aforesaid two, memos. 

.. 	 39. Neverthelessthe fact remains,that R1 

sta-yed recovery of overpayment as a result of fixation 

of pay under FR 22—C in TP and this gave the applicants 

a glimmer of hope of relief but that hope seems to have 

been belied,even though more than 8 years have elapsed. 

Some 
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Some of the employess,othe than the applicants 

before me,saem to have approached the High Court 

of judicature, Kernateka in 1963 through Urit 

Petitions as in G0P1L SHAR1A's case, for relief, 

after having weited for nerly 3 years. 

Shri Srinivesan submits,that since the 

above colleagues of his clients,who were similarly 

placed,hsd approached the High Court of Karnataka 

for redress, his clients t!loiight  it proper.,to await 

the result of their writ pt1tions and not to 

rush to Courtrelying on the dicta of the supreme 

Court in IND[R LAL 'fADAV's. case. 

The statement of Shri Pepanna,that the 

CeuSe of action for all the applicantssrose as long 

as 8 years back,with referonee to the date of their 

revised pay f'ixetion,is no true in all ceses,as in 

some cases, the pay was so fixed in 1982 and even 

1984 (pare 4 above). 

Taking a holistic view of all the above 

facts and circumetancee ad considering specially, 

that even after a lapse o? as long as 8 years, the 

respondents have not as yet resolved the questi on of 

fixation of pay in the TP'and waiving of recovery 

of overpayment of emo1uments ,in respect of the 

affected ESIC employees 	d have thus left them 

in "beguiled expectation" so far, keepinthe matter 

yet 



/ 

31 - 

yet alive 	I feel it would be unfair in this 

f'act-situationQ to hold the bar of limitation and 

maintiriability against the applicants. The 

dicta of the Supreme Court in IIDER LRL YRDRV's 

case, really come8 to their aid,specielly when 

their colleagues in GOPL SRR11A's case,had approe 

chod the High Court for redress 5 within a reasonable 

period of 3 years. 

43. The contention of Shri Papanna,that R'l 

should not have indefinitely awaited instructions 

from. R2,on the Letter dated 2371960.1addreSSed to 

him eeeking clarification in regard to pay -fixation 

but should have finalised the matterinclusive of 

recovery of overpayment of emoluments and that R2 was 

not bound to give him a reply, on the face of it, is 

bizarre and exposes the administration to ujusti?ibl 

callousness but justifiable criticism. It is hoped. 

that the respondents will resolve the matter now at least, 

without further loss of timebearing in mind the 

legal maxim 7 that the law always abhors delay 	lax 

delationes sej,er exhcrret. For the reasons aforestted, 

the actual cause of action for the applicantS, in my 

view, arose from the date of the decision of this 

Tribunal, namely 2651987 in GOPAL SHIRNA's case, 

which resulted,in an invjdiou6 distinction between 

those employeeswho approached the High Court/Tribunal 

and 
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and those who did not, viplating thereby, the 

principle of equality, ens,rined in Articles 14 

and 16 ofthe Constitution. The epplicrite are 

seen to have represented thereafter,to the 

concerned authorlties,with, the desired expedi 

tion,for redresas is evident from the details 

furnished in para 11 abov. 

In view of the Poregoing.,I overrule 

the preliminary objection' raised by Shri Papanna, 

in regard to limitation ¶d maintainability. 

The next question fervently cenvas 

sad by both CounseL,was oH  the law of "binding 

precedents", recognised in 
i 
 Article 141 of our 

Constitution, according o whichthey urged 9 thet 

the d&cjslon of this Tritunal in GOPAL SHARIIA's 

cese(pera 9 above), whict- was on all fours, with 

the cases before me, was binding on the respon—

dents. Shri Srinivssan relied on the following 

rulings1to buttress his dase: 

T 
----------------- 

(1) 1985 II LLJ 303 
(PIARA LAL & ORS. 
v. STATE OF PIJNJRB 
& ORS,,) 

Declaratory judgments of 
the Court dealing with the 
legality of status, rules 
and Govt.Policies are binding 
not only on the parties,to 
the legal proceedings but on. 
others also, who may be 
effected incidentally, by 
such declaration. 

Q 9 • • • 33 
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:I::::::::::::i::::::::Fii::::::: 
(ii) 1985 SCC(1_&5)526 	Those who could not cone to 

(INDRAPL Y/DV v. 	Court1need not be at a dieadvsn 
U.O.I.& ORS.) 	tage as compared to those who 

rushed into the Court. If they 
are otherwise siidlerly situated, 
they are entitled to similar 
treatment, if not by any one 
alEs, at the hands of this 
Court. 

(jji)ATR 1988(2)CAT 518 	Not extending benefit of a 
Principal Bench, 	judgment, to otheswho were 
New Delhi. 	 similarly pieced but never 

(,4,K0KHANNA & ORS. 	
paity to that judgmentwould 

ORS.)amount to discrimination 
violative of Articles 14 and 
15 of the Constitution 

46. Shri Srinivasan relied on the following 

decisions to bring out.7 thet in like cses,the parsons 

should not be treated difrerently and
i
the judgment 

should be the ssme 

P11R 1985 Sc 1124 (POSV1TA & ORS. v, uoi) 

ppinWoe1205/88(F) decided by the 
Bangalore Bench of the Central Pdmini 
strative Tribunal on 9121988. 

47, Shri Srinivesen,815  invokecthe principle 

of judgment in rem ,enunciated by the Bangalore Bench 

of the Tribunal, in applications Nos,120, 1537, 1605 

to 1607 and 1625 of 1986, decided on 303'1987, to 
to 

which I was a party. That matter relat/revision of 

pay scales of Field Investigators in the National Sample 
/ 

Survey Organisation. It was held therein,thet the 

judgment 



judgment of the High Court of Judicature of Karnatake 

in on allied case was a judgment in rem and was 

therefore applicable to all other persons similarly 

situated as the writ petitioners, who were not 

.psrties to that judgment. 

48. PlacIng relianc on AIR 1986 SC 180 (OLGA 

TELLIS & ORS. v0 8OBAY UICIPAL CORPORATION & ORS.) 

he stressed that the 5uprene Court had observed in 

that case that procedure ul1ich is unjust or unfair 

in the circumstances of a dase,attracts the vice of 

unreasonableness ,thereby vitiating the lawwhIch 

prescribes that procedure and consequently the 

action taken under It. It ttad further observed, he 

s0Id, that t4action must firstly be,wthin the scope 

of the authority conferred by law and secondly,it 

must be reasonable. Shri SrinIvasan ellegedth8t. 

none of these principles wire followed by the 

respondentsin the case of 

it entailed civil consequer 

loss of emolumentsas a re 

of pay in the IP. No show 

them he submitted before U 

to their grave detriment. 

of the principles of natur 

his clients,specially when 

ces to them,in substantial 

ult of erroneous fixation 

cause notice USE given to 

eir pay was fixed in TP, 

This was grave violation 

1 justice, he stated. 

000 
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49. Shri Holla, Counsel for the applicants 

in the 1st Set of applications, relied on the 

following dicta of the Supreme Court in AIR 1961 

S.C. 1457 (DARYAO & ORS. v STATE OF U.P. & ORS.) 

to bring home the point,of binding nature of the 

decision ,rendered by this Tribunaiin GOPAL SHARlA'a 

case: 

"The argument that res •jyiicta,ie 
a technical rule ad as such,is 
irrelevant in dealing with petitions 
under Art,32 cannot be accepted0 The 
rule of res judiceta as indicated in 
5.11 of the Code of Civil Procedure 
has no doubt some technical aspects, 
for instance the rule of construc 
tive res judicata may be said to b 
technical; but the basis on which the 
said rule rests is founded on consi 
derations of public polIcy. It is in 
the interest of the public at large 
that a finality should attach to the 
binding decisions pronounced by 
Courts of corqpetent jurisdiction 
and it is also in the public interest 
that individuals should not be tjpxad 
twice over with the same kind of 
litigation. If these two principles 
form the foundation of the general 
rule of res judiceta they cannot be 

Aw 

	

	 treated as irrelevant or inadmIsi 
ble even in dealing with fundamental 
rights in petitions filed under 
rt.32. 

xx 	xx 	xx 	xx 
xx 	xx 	xx 	xx 

The binding character of judgrnants 
pronounced by courts of competent 
jurisdiction is Itself an essential 
part of the rule of law, and the rule 
of law obviously is the basis of the 
administration of justice on which 
the Constitution lays so much emphasis." 

50.Shri 
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50. Shri Holla also 011agedq  as argued by 

Shri Srinivesan, that the respondents had vIolated 

the principles of natural jistica,uhil9 fixing the 

pay of his clients in the TP, 

51, Shri Holla subm ttedthat the Special 

Leave Petition filed by the respondents in GOPAL SHRRMR's 

case,in the Supreme Court Uas rejected and therefore, 

that judgment had become binding in all similar cases. 

In rebutting th above contentions of both 

Counsel for the applicants, Shri Papenna submitted, 

that the various rulings cIted by them.,to bring home 

the point afbinding natur" of the judgment in 

GOPAL SHARA'a case, had no application to the present 

cases before the Tribunal, in that, the judgment in 

that case bound only the p$rt lea thereto and not 

others. The fact that the Supreme Court had rejected the 

Special Leave Petition in 1 OPL SHARMA'S case, could 

not, for the reaEons statei by this Tribunal in ppli 

cations Nos,1208 to 1486 of 1988, recently decided on 

1412-1988, he said, lead to inferthat the decision 

in GOPAL SHARNA 's case had a binding e?fect on the 

present cases. 

Re?rrIrg to INkER PAL YPDAV's case, he said, 

only the declaration by the Supreme Court under Article 

141 of the Constitution ues binding on all prtias 

similarly 
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similarly situated and which had not approached it. 

The judgment of this Tribunal or of a High Court, he 

submitted ,did not have such a binding effect. 

54 	r3s1ds, Shri. Papanna cont ended,that the 

applicants could not regard themseivases similarly 

placed, as compared to the applicants in GOPI4L SHRRM 'a 

case. There ws a patent difference he said s, between 

those who .epproachad the Court snd those who did not, 

though otherwise their grievance may.be  similar. The 
the 

applicants in/present casee, he, therefore argued, could 

not claim parity,with those in CQPL SHARAs case, For 

like reasons, Shri Papanna submitted, the applicenta 

could not seek benefit from DARYOs case too, 

55. The dicta of the Supreme Court in the case 

of OLGA TELL IS cese, he uhmitted, had no relevance 
5:TP  A 

/ 	c'" '\to the oresent aoplications, as the applicants could 

' 	 -'ot complain of violation of natural juaticawhen 

-or eight long years they acquiesced without demur in 
, L IMF 	 ) 11 

7/the i1xtion of their pay in TP. 

5, As regards A.K.KHANNWs case, 5hii Pepanne 

submitted,that the questions of limitation snd jurisdic 

tion, were not raised therein9  no principles were laid 

down in the decision therein and the points urged before 

this Tribunal,were not directly in Issue and therefore 
. merely 

the decisiOn in that case was/recommercbryand advisory 

in nature. 

4% 	
57,Shri 



57. Shri Pepanna dib not react to the other 

rulings, cited by both Counel and in particular, on 

the point of judgment in riern and its implicationS , as 

argued by Shri Srinivasan. 

56. Shri Papanna submitted,that in COPL 

SHRi's case, all the points urged in the presEnt 

epplication5Uere not exCrT1ned by the Tribunal and 

therefore the decision in that cssewou1d not squarely 

govern the cases now befoe the Tribunal. 

I have exam1ne carefully the rival conten 

tions on the above points 	The various rulings relied 

upon,by both Counsel for the appllcants.,to advance 

their polnton the quest4n of binding effect,of the 

decision in GOPRL SHR11A' cese.,are 9pposite to the 

pi'esent cases. 	in participler, the ratio of the decision 

in the case of A.K.KHANNb by the Principal Bench 

of the Central Administratve Tribunal, New Delhi, 

with which I deferentiaily concur and in that of INDIR 

PL YPDAV,has a direct 
bebrino and 

concludes the 

question. 

The sumission made by Shri Papenna 

that the decisions of only the Supreme Court have 

a binding effect in like cases,where the parties 

did not s:ear before the,Court, but not those of 

the High Court or this Tibunal is indeed startling. 

Such 
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therefore not binding, on the face of it, seems 

ludicrous. If the Tribunals were to give merely 

hortative or dIdactic decisions, wIthout those 

decisions binding the respondents, as envisioned 

by Shri Papenna, learned Counsel for the respon-

dents, of what avail are such decisions to a 

litigant in travail, knocking at the doors of 

this Tribunal for relief? Perhaps only the learned 

Counsel can find an answer 

65. The contention of Shri Papanna (pars 56 

above) that all the points urged in the present 

applications, were not argued, and gone into depth 

in GOPAL SHARMA's case, is not true. That decision 

expresses entire agreement,with the judgment rendered 

by this Tribunal, in Applications PJos.170 and 171 of 

(H.S.SRDASHIV v. U.O.I. & ORS.) on 11-12-1986, 

\.\to which I was a party. The Judgment in SRDASHIV'S 

'case, has examIned in great detail, all the relevant 
Uj 
L) 

) 	aspects Involved in the present cases and therefore, 

it is disingenuous for Shri. Papanna to contend, that 

in GOPAL SHARMA's case, the matter was not examined 

in depth. 

66. Questions such as whether the post of 

UDC I/c is a cadre post, whether it carries higher 

responsibility than that of UDC, have all been dealt 

4 	 with 
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with at length, in SADASHV's case. In that 

case, it has been clearly 
~
stated (pare 20), 

that the principle enunciated in the allied 

case, in Urit Petition No.6086 of 19709 filed 

by Shri V.R.Hegde, was being given effect to, 

lest it should result in invidiouS discrimine 

tion, between Shri V.S.Hegie on the one hand 

and the applicants on the other, which was not 

desirable. The. respondents would need to 

realise, that perpetuation of such discrimina-

tion among employees, similarly circumstanced, 

uould not conduce to administrative efficiency 

and hsr'nony. 

67. Shri Papanne submitted, that the post 

of UOC I/c, was filled in firom amongst the UDCs, 

not strictly in order of seniority but according 

to the willingness of the .e1mplayees. This was 

refuted by Counsel for the applicants, by produc-

ing a copy of the Memorandum dated 1471978, issued 

by the PdministretiVe Officer of the ESIC. I have 

perused the same and notice, that it is explicitly 

steted therein, that the pot of UDC I/c is to be 

filled in, atrictly accordig to seniority, unless 

a senior agrees to forego hks claim, for appointment 

to this post. The submissin of Shri Pepanne on 

this point, therefore is ill-founded. 

68. In 
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Such a submission can emanate only from an inadequate 

comprehension of our Constitution and has to be 

rejected as patentlyill'?oundad. 	 1 

51. The other distinctionuhich Shri Papanna 

ought
(to make between the parties which appeared 

before a Court and those which did not, though otherwise 

their case waS alike, so as to state that they were not 

similarly placed ,seema to me as an overwrought figment 

of imagination. If such a quaint view is taken, I am 

afraid, that the legal maxims: de similibus idem ast 

judicium(10e., in like cases.,the judgmt is the same) 

o r in consimite casut cons irnite debet ?SSB remedium(ie.  

in similar ceses,the remedy should be similar) would 

only remain on paper n.d the poor litigant would only 

be vexedby driving him to Court needlessly,at no 

little expense and hardship ,as pointedly observed by 
' 	- 

the  Supreme Court.,in INDER PAL YADPV's case. 

62. As regards the question of judgment in 

'J 	urged by Shri SrinivesEin (pare 47 above), to which 

Shri Papenne did not react, it is pertinent, to refer 

to the decision of a 3-Member Bench in Applications 

Noe.27 and 28 of 1987 (JOHN LUCAS & ANR.v. THE ADDI-

TIONAL CHIEF MECHANICAL ENGINEER, SOUTH CENTRAL RAILWAY 

& ORS.) decided by the Bangelore Bench of the Central 

Administrative. Tribunal, wherein Hon'ble Shri Justice 

X.fledhav Réddy, Chairman, speaking for that Bench, 

observed 



observed 28 under: 

"Quite apart from the above this should 
be so because in 	rvice metterS' any 
judgment rendered, except perhaps in 
disciplinery proeedinQS, will affect 
someone or the other member of the 
service. The interpretation of Rules 
governing a service by the Tribunal, 
while it may benefit one class of 
8mplOyOeS, may edvreely effect another 
class. So also uphld1flg the claim of 
seniority or promotion or one may infringe 

or affect the righ!t of another, The judg-
ments of the TribUnal may not, in that 
senge be strictly judgments inparSofltfi% 
affecting only the parties to that peti 
tion; they would be 041judgments in rem. 

Ivlost judgments of'H the Tribunal uouiE 
judgments in rem bnd the same uthori'\ 
ties impleied asr respondents both in 
the earlier and the later applications 
would have to imp.ement the judgments. 
If a party af'fect!ed by an earlier judg-
ment is denied the right to file a 
review petition and is driven to file 
an original epplicetiOfl under 5ec.19, 
apart from the likelihood of confllct 
ing judgments being rendered, the 
uthoritias required to implement 
them being one adthe same, would be in 

a quandary. Implementing one would 
result in disregrdiflg the other, t' 

63. In the context of the above observation 

in JOHP LUCPS case, it is apperent,that the decision 

in GOPL SHARMI's case has the lineanents of a judg 

ment in rem and theref'ore,is binding on all 
those 

similarly placed but who did not approach the Tribunal. 

64. The submission of Shri Papanna that the 

decision of this Tribunal in A.K.KHAPNA'8 case is 

only recommendatory or advisory in n?ture and 

therefore 	- 
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In the end, Shri Papanna submitted1that 

in case the respondents did not 8ucceed in these 

cases, the applicarCs may be given the benefit 

of FR 22-C,only with prospective but not retrospec-

tive effect. 

I have given due thought to this 

submission of Shri Papanne. 

In the light of the above djscussjOn, 

I hold,thet the decision rendered by this. Tribunal 

in GUPAL SHARMA's case on 26-5-1987,goverris the 

present .cases,mutatis mutandis and is binding on 

the,respondents. As the decision in the: saId 

cases áo'ncludes all other points urged in the 

applications before me, there is no reason to go 

into those points again. 

In the result, I hold,that the applicants 

are entitled to fixation of their initial pay in 

the TP (i.e., HC, Assistant,InsuranCe Inspector or 

Manager Grade-III.,as the case may be,)in accordance 

with FR 22-C ,with reference to the pay drawn by them 

as UDC I/c.,immediately prior, to appointment in the 

TP. The respondents shall fix their initial pay 

accordingly and grant them all consequential arrears, 

with retrospective effect within a period of 3(three) 

months, from the date of receipt of this order. 

72.The 
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72. The applications are disposed of 

in the above terms. No o/rder as to costs. 

- 	 çL.H.A.REiY - 
MEMBER(R). 

LOBE 
MDI1IO4L 
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