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Films Divisilon

Govt., of Indie

24, Or G. Deshmukh Marg
Bombay - 400 026

7 e BANGALORE BENCH
- 4 'TEXXEX
&
Commercial Complex(ém)
’ Indiranagar
Dangalore - 560 038
Deted 3
+ g FEB 1989
APPLICATION NO (8) 1938 & 1939 /88(F)
w.P. NO (8) . -/
Applicent (s) Respondent (s)
Smt Margeret Solomon & another V/s  The Chisf Producer, Films Division,
To : !Dumbay & 3 Ors
1. 8wl “urgoret Solomon s I-';imzd gﬂﬁiﬁﬁtm officer
upper Divieion Clerk - Govt. of India
fFilms Divieion 24, Or G. Deshmukh farg
No. 11, New Mission Compound Bombay = 400 026
Lalbagh Road ' y
Bangalore - 560 027 - 7., Smt Mary Davassy
Upper Division Clerk .
2., Smt Regine Anand Py rgl;;s Bivision
Lower Divieion Clerk No. 11, Neu mission Compound
Films Division Lelbagh Road
No, 11, New Mission Compound pangalore - 560. 027
Lalbagh Road T
 Bangalore =.560 027 g. Shri M, Vasudeva Rao
3., Shri s.K, Srinivasan ﬁgﬁr:ﬁugg";;ézﬁgcomsel
Advocate - C
No. 10, 7th Temple Road Bangalore ~ 560 oot
15th Cross, Melleswaram - A :
angalore - 560 003 s i::ﬁca;exeemva Bhat
tvani Nilaya' A
4. The Chisf Producer 37, 3rd Mein Road, Vyslikavel
filme Division Bangalore = 560 003
Govt. of Indie
24, Or G. Deshmukh Marg
Bombay - 400 026 ‘
5, The Director of Mninistration

"Subject s SENDING COPIES OF ORDER PLSSED BY THE BENCH

Please Pind enclesed herswith a copy of ORDER /304t IRPERTNCORDER

passed by tBis Tribunal in the above said application(s) on
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DATED THIS THE 2ND DAY OF FEBRUARY,1989. o

PRESENT:
Hon'ble Mr.Juétice K.S.Puttaswamy, - " .. Vice-Chairman.
. And :
Hon'ble Mr.L.H.A.Rego, . .. Member(A).
APPLICATION NUMBERS 1938 AND 1930 OF 1988
Smt. Margaret Solomon, | b

Officiating Upper Division Clerk, ‘ .-
Films Division, Government of India,

New Mission Compound, ' .

Lalbagh Road, Bangalore-560 027. .. Applicant in A.No.1938/1988

Smt. Regina Anand

Lower Division Clerk

Films Division, Government of India,:

New Mission Compound, . _ oo ’

Lalbagh Road, Bangalore-560 -027. / .. Applicant in A.No.1939/1988

(By Sri S.K.Srinivasan,Advocate)

. Ve

1. The Chief Producer
Films Division, Government of India,
24, Dr.G.Deshmukh Marg,
~ BOMBAY 400 026. -

2. The Director of Administration
Films Division, Government of India,
24, Dr. G.Deshmukh Marg,

BOMBAY 400 026.

3. The Administrative Officer ,
Films Division, Government of India
24 Dr.G.Deshmukh Marg,

BOMBAY 400 026.

4. Smt. Mary Davassy,
W/o Mr.Davassy, Officiating
Upper Division Clerk, Films Division,
Government of India,No.11l, New Mission
Compound, Lalbagh Road, Bangalore-560 027. .. Common Respondents.

p;§7“-. (By Sri M.Vasudeva Rao,Standing Counsel)
e bg} \ Sri A.Keshava Bhat,Advocate)
~~ '?/\

Q\quseTapplications having come up for hearing this day, Hon'ble
?%Xice— hiirman made the following:- ‘ '

' x)x [ | | ORDER

] onm

Q/ .
/& . . _— .
e’ These are applications under Section 19 of the Administrative

iﬁﬁpals Act,1985 ('the Act').




2 Snt. Margaret. .Solomon.:("Margaret) and Smt. Regina Anand
( Regina ), applicants in Applications Nos. 1938 and 1939 of 19&’ o
| joined service .as Lower Div:Lsion Clerks ¢! LDCs ) in 1971 and 1972
respectively “in ‘the office of the Braneh Manager, Films Division,.

' | Bangalore.

3. In conformity with the Recruitnent Rules of the Department
-and thervacancy p051tion thereof, the Administrative Officer, Films
Division, - Bombay ('AOB') by his Order No.A. 12021/1/81-Est.II dated
13-11-1981 (Annexure—A65 prohoted the applicants as Upper Division
Clerks ('UDCs') on an officiating hasis and posted. them in the veryh
office they were earlier working at Bangalore. When they were so

continuing, the AOB in his Memorandum -No. A 12021/65/82-Est 11 dated

./16-10-1982 (Annexure-A9) offered them promotions as UDCs and aseer?
tained their willingness for the. same and continue‘theh in thatlvery
office or such other office as may be decided by him, to which both
of them expressed their willingness, however, statiné that they pre~
ferred to be continued at Bangalore. On this, to which we will revert
later, the AOB did not make any further order. But, notwithstanding -
the same, the.applicants continued as UDCs at Bangalore without inter-

ruption till 19-4-1988.

4. On 20-4-1988, the AOB by his Order No.A.20012/40/83-Est.Il
dated 20-4-1988 had reverted Regina from the post of UDC, she then
held, to the post of LDC and had posted one Smt. Mary Davassy,respon-

dent-4 in that vacancy.

5. In these applications made on 5-12-1988 Regina has challenged
her renersion and posting of respondent—4 in her 'plate. Both‘ the}
.applicants had sought for a declaration that their promgzizns nmdei
in terms of the memorandum dated 13—11—1981 (Annexure—AG) of the

AOB, were regular promotions and their future conditions of service

‘ should be regulated on that basis.
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6. In resisting these applitations; respondents 1 to 3 have
filed their reply and produced their records. Respondent-4 has
entered .appeareance through her Advocate and has. supported respon-

dents.l to 3.

’ -

7. Sri S.K.Srinivasan, learned counsel for the applicants, con-
dated '13-11-1981 6f the ACE and thei} fostiﬁg adiﬁ?&gigaf;éremregular
promotions and were not officiating or ad hoc in ﬁature with due
regard to the lapse of time and all other relevant factors and.we
should so declare these promotions accordingly notwithstanding the

I

inapt expression in the order of the AOB.

8. Sriyuths M.Vasudeva Rao, learned Additional Central Government

Standing Counsel appearing for respondents 1 to 3 and A.Xeshava Bhat,

2 L

terms of the promotions made, the applicants cannot claim such decla-

ration.

9. In the Order dated 13-11-1981 in which the applicants were
promoted, it is stated that they had been promoted only on an offi%

ciating basis. Without any demur,-the applicants have accepted the
the promotion of the applicants made by the AOB on 13-11-1981 was

does not convert the officiating tenure into any other tenure, much
1es§ regular promotions. VWhatever be the other developments, the
applicants having accepted the officiating promotions, cannot now
\’qu{n round and contend that they were not promoted on officiating

N gy
\@ﬁt‘on regular basis.

tends that the promotions of his clients in terms of the Memorandum

learned counsel appearing for respondent-4, contend that on the very '

same and have fepo;ted for duty. On the very teirms of the order,

only on officiating basis and. not regular. The mere lapse of time




A
'11' Sri Srinivaean next contends that the promotions éranted .

to the applicants by the AOB in his Memorandum dated 16 10-1‘!2 |

(Annexure-A9) and accepted by them, were in any event regular promo-

tions and they cannot be denied that beneflt from that date.

-,

12, Sriyuths Rao and Bhat contend that even the secohd promotions

granted by the AOB on 16-10-1982 were not regular promotions but

t

were officiating which too the applicants had forfeited.

13. The Memorandum dated 16-10-1982 on the true construction

of which the question hinges, reads thus:

"No.A-1.021/65/82-Est .11
FILMS DIVISION
Ministry of Information and Broadcasting
Government of India

24, Peddar Road, Bombay—26
Dated the 16th October 1982,

‘ MEMORARDUM \

Appointments to posts in different cadres (Group 'C'
and 'D'), which are required to be filled by promotion
in accordance with the Recruitment Rules prescribed for-
each post in this D1v151on, are made on the basis of senio-
rity-cum-fintness or by selection. Common All-India senio-
rity in various cadres is being maintained in this Division.
This necessitates . appointments of persons on select lists.
for various posts by promotion with posting at places where
vacancies exist. Experience has shown that in number of

‘cases personos, who are issued appointment orders on promo-
tion, refuse such proﬁotions. This results in number of
posts remaining unfilled for long durations and, in conse-
quence, work in office and production of films etc. suffer.

2. According to the Government orders, where a Govern-
ment employee does not want to accept the promotion, which
is offered to him, he may make a written request that he
may not be promoted and such requests would be considered
by the appointing authority taking into consideration Yele-
vant aspects. If the reasons for refusal of ‘promotion
are acceptable to the appointing authority, then next person
in the select list is to be promoted. The person refusing
promotion stands debarred from promotion for a period of
one year from the date of refusal of such promotion. In

. the event of junior person on the select 1list accepting
. the promotion, he would become senior to the person or
persons,who refuse such a promotion. Keeping in view these
instructions and the difficulties experienced in filling
of vacant posts, it has been decided, with the approval
of the Ministry, to ascertain from all eligible candidates
their willingness to accept promotion for the post of
UPPER DIVISIOM CLERK for which the vacancies exist at-
following places/stations. Only such of the eligible per-
sons, who express their willingness to accept promotion
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with posting to places/stations where vacancies exist,
will be included in the zone of consideration for drawing
up of select lists for higher posts to be filled by -promo-.
tion in each cadre. Those who express their unwillingness
will, thereby stand debarred for one year even for conside- .
ration for promotion. to a hlgher post from the date of
their wrltten unwillingness. -

NUMBER,OF VACANCIES .

S1.No. ~ PLACE . . Unreserved Reserved for
: | sC ST
1. BOMBAY 6 NIL 3
2. NEW DELHI 4 NIL 1
3. BANGALORE 2 NIL NIL
4, VIJAYAWADA NIL NIL ~ 1
5. MADURAI 1 1 NIL
6. LUCKNOW 1 - NIL NIL
7. Anticipated vacancy ' ‘o0
(depending on where the 1 ) NI1 NIL

vacancy occurs).

3. Smt. Regina Anand is one of the eligible candidates
“to be considered for empanelment for promotion against.
the above mentioned vacancies., She is, therefore, hereby
given opportunity to indicate her willingness or otherwise -
for accepting promotion against the above mentioned vacan--
cies in writing. It may please be noted that those who
give their willingness to accept the promotion, will be
liable tobe posted at any of the places mentioned - above.
However, as far as possible, preferences if any, given
by persons will be kept in view while making such postings.
If there are more persons than number of vacancies at a
particular place, the postings at that place will be made
strictly in accordance with seniority in the seiect list
amongst such persons.

4, Smt. Repina Anand is requested to score out on
‘the enclosed spare copy of this Memorandum any of the fol-
lowing two alternatives as may not be acceptable to her
and complete the other alternative and send it, duly signed,
with date so as to reach the under31gned latest on 2Znd
November, 1982.

Sd/- V.R.Peswani,
Asstt. Administrative Officer
for Administrative Officer.

To

Smt. Regina Anand
Lower Division Clerk
Films Division, Bangalore."

The Administrative Officer,

Films Division, Bombay.

Sir, '

I have carefully read and properly understood the

contents of the above temo No.A-12021/65/82-Est.II dated
the 16th October,1982 and hereby give my:-

P ———

A4 R U
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(a) Wllllngness “to ;eccept promotion, if - offered, .
‘against any of teh vacancies in the post of UPPER ‘
DIVISION CLERK mentioned in para 2 of the Memo

"mentioned above. If given a choice, I shall prefer
posting at Bangalore in that order.

) _ Sd/- Margaret Solomon,.
: : off. U.D.C."
22-10-1982.

: "The Administrative Officer,
. Films Division, Bombay.

Sir,

.- . I have .carefully read and properly .understood the
contents of the above Memo No.A-12021/65/82-Est.II dated
the 16th October, 1982 and hereby give my:~

(a) Willingness to accept promotion, if offered ,against
any of the vacancies in the post of UPPER DIVISION
CLERK mentioned in para 2 of the Memo mentioned
above. If given a choice, I shall prefer postlng
at Bangalore in that order.

Sd/- S.Regina Anand,
Offg. U.D.C."
22-10-1982.

* way or the other. But, the fact remains that both the applicants
continued to function as UDCs till 20-4-1988 on wh1ch day Regina

only- was reverted.

»  14. Firstly, the order made by the AOB on 16—10;1982 is a later
order and therefore, the sane supersedes his earlier order on the
same subject. Secondly, this order'hes not been annulled or modified
by the AOB or any other authdrit& so far. We must, therefore, hold
that the order dated 16-10-1982 of the AOB is legally in force, not-

withstanding any misunderstanding on the same by him and others.

15. Para 3 of the Memorandum offering the promotions, does not

stipulate that the same had been granted officiating or ad hoc basis

there was really no necessity to make the same as both the applicants
were already working on an officiating basis in pursuance of the

earlier Memorandum dated 13-11-1981. On reading this order, in the

the one and the only conclusion that can be drawn is that the AOB

had promoted the applicants on 'regular basis' only against the non-

of the Department.

' On receipt of these, the AOB had not made any épecific order . one

as done earlier. If this was on an officiating or ad hoc basis, then-

context and all the relevant circumstances relating to ‘the same,

examinee quota of 757 earmarked for LDCs under the Recruitment Rules’
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2 . .. . . 4
® _16.'The applicants had accepted these promotions unconditionally .
and withou; any'reservatibn. -Thé‘preference expressed by them for

posting at Bangalore does not affeét_their'uncdhditional acceptance

of regular promotions given to them in the Order dated 16-10-1982. .

17. On the unconditi;nal acceptance.by the applicants, the pro-
motions granted on 16-10-1982 had become final and effective from
that very date itsglf. So long as those promotions have not been
undone, we mus£ néceésaril#?%%%%g%’to them from 16-10-1982, On. this
coﬂclqsion itself. we must ignore all thé later contrary orders,

if any made against the applicants and we do so.

18, We find that Regina had been reverted on 20-4-1988 on a
total misunderstanding of the .earliér regular promotion given to
her on 16-10-1982. In the order dated 20-4-1988 and the rebiy, respon-
dents:1 to 3 have not set out any jqétifiable ciréumstances to her
rngrsion. Even the records placed befoge us do not establish any
justifiable circuhstﬁéces for her reversion. On this; we must neces-

sarily take exception to her reversion.

L4
19. But, our earlier conclusion does not- mean that we should
interfere with the posting of respondent-4, who has secured her promoe-
tion against examinee quota. Every one of the circumstances pleaded

by the respondents justified the posting of respondent-4 to Bangalore.

We must, therefore, decline to interfere with her posting.

Q
Y AR > :
ol for“posting at Bangalore, Madras and Hyderabad. We need hardly say
\ﬂ,\\ that egina has to be posted by the Administration only and not by
> ‘< . ‘
¢>‘-A§‘47:/\ﬁs and in so doing the Administration is free to accommodate her
: N
.

: f~prefef?éﬁi& at the places of her choice, if there are vacancies at

those places or at such other place as is found necessary in public
BT/ -
; T, g

KY
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: 'interest. What is true of Regina is also true,of Margaret who las<

':not been reverted and disturbed so far.

1. denied ’he’r‘,continuous service -and seniority.

~and should be granted. A ' . - ‘ S ‘

. orders and directions:

.,. .
.

.;_‘4

I

21. On our quéshing th'e.}r.ev.e‘rls'i"i'j’h‘:?-‘:af' ‘Regina, she cannot be

22, Reg:ma was actually reverted on. 9 5-1988. She has approached
this Tr1bunal on 5-12-1988. From 9 5- 1988 she has been actually

worklng,as ‘an LDC only. Sri Rao prays for time t111 28-2- 1989 to

gife a'_po.sting to Regina and deny her the difference of salary till -

‘then. We are of the view that this request of Sri Rao -~ :eas_onable -

-

23, In the light of our above discussion, we make the follbv}ing ’ ' [

(1) We. declare -that the promotions of ‘the appllcants to the o
posts of UDCs from those of LDCs granted in order dated - . ';
16-10-1982 of the AOB were regular promotions against the |
non-examinee quota of the Department. ‘

(2) Ve quash Order No.A-20012/40/83-Est.II dated 20th Apr11 1988
(Annexure-Al2) only in so far as it relates to the reversion
of Regina, Applicant in Application No.1939 of 1988.

(3) We direct respondents 1 to 3 to give a posting to Regina :
Applicant in Application No.1939. of 1989 .as UDC with due !
regard' to the preference of posting exercised by her. -
This may be done with expedition as is -possible in the
circumstances of the case and in "any event on ‘or before
28-02-1989. But, till then, Regina shall not be paid the
salary of the post of UDC which however will not: affect
her continuity of service and seniority as UDC from 16-
16-10-1982.

\ 24, Apphcatlons are dlsposed of in the above terms. But, in

jcosts 7 )

g 5/ ’ sal-
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HepUTY REGISTRAR (JDL 9l

CENTBAL ADMINISTRATIVE TRIBUNAL
) BANbALORE
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CENTRAL ADMINISTRATIVE, TRIBUNAL
BANGALORE BENCH
% N oW %A
o .. . . 4 R {‘.A "’ ; T - : ’
T ' “ + Commercial:Complex{BDA)
) Indiranagar -
‘Bangalore = 560 038
Dated ‘s \ 9FEB198@
To _- S \ . - o ) ' . . T
1. 'Shri Sanjesyv Malhota® - . ‘4," The Editor . |
. All India Law Journal . - *Administrative - Tribunal
Hakikat Nagar, Mel Road Law Times
Delhi -~ 110. 009 . . o ) 5335, Jawahar’ Nagar
' (Kolhapur Read) _ .
2. Qdmlnistratlve Tribunal Reporter Delhi ~ 11A 907
Post Box No. 1518 ' - .
Delhi - 110 006 - 5. ‘M/s All India Reporter
: _ ‘ o '~Congressnagar
3. The Erlitor - . Nagpur

Administrative Tribunal Casas

C/o Eastern:Book Ceo., . . S g
34, Lal Bagh : , P
Lucknow -~ 226 001 - B

Sir,
. I am dlrecteo-to forward herewith a copy o? the undermantionedﬁr

order passed by a Banch of this Tribunal comprlslng of Hon'bla

mee 7 Justice K.S. Puttasuamy . . - . Vice-Chairman/Msmhaxx3)

and Hon'ble Mr  __ L.H.A. Regm ' Member (A) with a request

Por publlcatlon of the ‘wrder in ﬁﬁé journals,

 Order dated  2-2-89 ___ paseed in A..Nos. 1938 & 1939/aa(r)

. .

‘ Yourskfaithfuuy,

(% V. Venkata Reddy)
Deputy Registrar{d) -

2 o
L e



Copy with enclosares forwarded for information tos
| o ,

|

1. The Reglstrar, Central Admlnlstratlve Tribunal, Principal. Bench, .
Feridkot House, Dopernlcus Marg, New Delhi - 110 001

t

2. The! Registrar, Central Administrative Tribunal, Tamil Nadu Text .
Book Socaaty Build;ng, D.P.I. Compounds, Nungambakxam, Nadras -~ 600 006.

A..u.'

3; “The;Registrar, Central Administrative ?pibunal, CeGe 0o Complex,
234/4, R3C Bose Road, Nizam Palage, Calcutta - 700 020.
i '
4, The Registrar, Central Administrative Tribunal, C.G.0. Complex(CBD),
Ist, Floor, Near Konkon Bhavan, New Bombay - 400 614.

i
!

5. The Registrar, Central Admlnlstrative Tribinal, 23-A Post Bag No. 013,
. Thorn Hill Road, Qllahabad -211 001

P lr,.'. . ~

6. '*helReglstrar, Central Admlnlstratiue’Trlbuwal, S.C.0. 102/ﬁ03,
Secdtor 34-R. Chandlgarh.,,v
! . .. - .t

-~

7. ThJ Reglstrar, Central Administrative Tribunal, Rajgarh Road,
Off Shillong Road Guwahati - 781 0os.

t

8. The Regxstrar, Central Admlnlstratlve Trlbunal, Kzar':):}a'r|1k-t.l.1,e!r’tr,h.J.I"TT.mae‘rs-y
Sth & 6th Flnors, Opp. Maharajd: College, M.G. Road, Ernakulam,
Coehin - 682 po1.
e

8, The Registrar, Central Administrative Tribunal, CARAVS Complex,
154 Civil Llnes, Jabalpur (M. P),

10. The Registrar, Central- Admlnlstratlve Trlbunal, 88—&, BeMe Enterprlses,
Shfl Krishna Negar,. Patna - 1 (Blhar)

11, The Registrar, Central %dmlnlstratlve Tribunal, C/o Rajasthan High Court,
Jodhpur (RaJasthan) »

12. The Registrar, Central Administrative Trlbunal ‘New Insurance Building’
Complex, 6th Floor, Tilak Road, Hyderabad,

i

13. The Registrar, Central Administrative Trlbunal Navrangpura,
Near Sardar Patel Colony, Usmanapura, Ahmadabad (GuJarat)

l
14, The Registrar, Central ‘Administrative Tribunal, Delamundai,
Cuttak ~ 753 069 (Orissa),
Copy with enclosures also to $

1. CoLrt Officer (Court I)

2. Court OPficer (Court II)

(!%C? Venkata Reddy)
Deputy Registrar (3)

é?c, -

|
|
|
I
§
!
i
(
i
v

o .
%’#t:/ﬂ:;wlt ¢<g;>'£>3
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N S ' - CENTRAL ADMINISTRATIVE TRIBUNAL' BANGALORE

o ° h - DATED 'rms THE 2ND DAY 0F FEBRUARY 1989

PRESENT: © ‘ '

-Hon'ble‘Mr.Juéticé.K.S,Puttaswamy, : " .. Vice-Chairman.
o ) And - ' S
Hon'ble Mr.L.H.A.Rego; , , .. Member(a).
APPLICATION NUMBERS 1938 AND 1939 OF 1988
, -
Smt. Margaret Solomon, o

Officiating Upper Division Clerk ’ Coe -
Films Division, Government of Indla, :

New Mission Compound, , )

Lalbagh Road, Bangalore-560 027. .. Applicant in A.No.1938/1988

Smt. Regina Anand

Lower Division Clerk

Films Division, Government of India,:

New Mission Compound, A ' ‘ :

Lalbagh Road, Bangalore-560 -027. , .. Applicant in A.No.1939/1988

(By Sri S.K.Srinivasan,Advocate)

N v . =

1. The Chief Producer
Films Division, Government of India,
24, Dr.G. Deshmukh Marg,
~ BOMBAY 400 026.

2. The Director of Administration
Films Division, Government of India,
24, Dr. G.Deshmukh Marg,

BOMBAY 400 026.

3. The Administrative Officer )
Films Division, Government of India
24, Dr.G.Deshmukh Marg,

BOMBAY 400 026.

4. Smt. Mary Davassy,
W/o Mr.Davassy, Officiating
Upper Division Clerk, Films Division,
Government of India,No.11, New Mission .
Compound, Lalbagh Road, Bangalore—560 027. .. Common Respondents.

(By Sri M.Vasudeva -Rao,Standing Counsel)
Sri.A.Keshava Bhat, ,Advocate)

These -applications having come up for hearlng this day, Hon ble

Vlce—Chalrman made the following:-~
ORDER

These are applications under Section 19 of the Administrative

Tribunals Act,1985 ("the Act').




J 2, Smt. Margaret Solomon ( Nargaret ) and Smt., Regina Anand

” ?'Regina ), applicants in Applications Nos._ 1938 and 1939 ' of 1&8
dﬁoined service as Lower Division Clerks ¢ LDCs ) in 1971 and 1972'-'
respectlvely 'in the’ off:.ce of the Branch Manager, Films Divismn,‘:-'

Ban‘)galore .

¥

3. In conformity w:Lth the Recrultment Rules of_ the Deparbment"

-

) and the vacancy position thereof, the Administrative Off:.cer, Films

.o

Division, Bombay ('AOB') by his Order No.A.12021/1/81-Est.II dated '
13-11-1981 (Annexure—A6) .pro}noted the applicants as Upper .Division
Clerks ( UDCs') on an off1c1at1ng basis and posted t.w in the very‘
offlce they were earlier workmg at Bangalore. When they were SO
continuing, the AOB in his Memorandum No A 12021/65/82-Est 11 dated"
16—10—1982 (Annexure-—A9) offered them promotlons as UDCs and ascer-—v
tained then’ ‘willingness for the. same - and contlnue them in that very
office or such other office as may be deeided by him, to which both
af .them expressed their willingness, however, statidg that ‘tl'er pre-
ferred to be continued-'at.Bangalore. On this, to which we will revert
later, the AOB did not make any further order. But, ndtwitha'tanding b

the same, the applicants continued as UDCs at Bangalore without inter-

ruption till 19-4-1988.

-

- 4, On 20-4-1988, the AOB by his Order No.A.2001_.2/40/83—Est.IIV
dated 20:-4—1988 had reverted Regina from the post of UDC, she then
held, to the post of LDC and had posted one Smt. Mary Davassy,respon~

dent-4 in that vacancy.

5. In these applications made on 5-12-1988 Regina has challenged
her reversion and posting of respondent-4 in her place. Both the
applicants had sought for a dec_lar?a'tioAn that their promotions made.
in terms of the memorandum dated .13-—11—1981 (Annexure-A6) of the
AOB, were regular promotions and their future conditions of service:

should be regulated on that basis.




4

B

‘promoted,
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6. In resistingf these applications, respondents 1 to 3 have
filed their reply and produced their records. Respondent-4‘ nas
entered .appeareance through her Advocate and has supported respon- -

dents 1 to 3.

7. Sri'S.K.Srinivasan, learned counsel for the applicants, con-

tends that the promotions of his clients in terms of the Memorandum
- ‘ ‘ ' Bangalore .

dated '13-11-1981 of the AOB and their posting adé?ﬁ%hxx;xuﬂe regular

promotions and were not officiating or ad hoc in nature with due

regard to the lapse of time and all other relevant factors and . we

should so declare these promotlons accordlngly' notwwfhstandlng the

inapt expre331on in the order of the AOB.

8. Srlyuths M.Vasudeva Rao, learned Additional Central Government
Standing Counsel appearing for respondents 1 to 3 and A. Keshava Bhat,
learned counsel appearing for respondent 4, contend that on the very

terms of the promotions made, the applicants cannot claim such decla-

ration.

9. In the Order dated 13-11-1981 in which the applicants were

it is stated that they had been promoted only on an offi}
ciating basis. Without any demur, the applicants have accepted the
same and have reported for duty. ‘On-the very terms of the order,

the promotion of the applicants made by the AOB on l3~11—1981 was

only on officiating basis and. not'regular The mere lapse of time

does not convert the off1c1at1ng tenure into any other tenure, much

less regular promotions. Whatever be the other developments, the

applicants ‘having accepted the officiating promotions, cannot now

turn round and contend that they were not promoted on officiating

but on regular basis.

L]

10. On:the foregoing, we reject this contention urged for the

applicants.
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, (Arnexure-A9) and accepted by them, were . in any event regular promo— '

were officiating which too the‘applicants had forfeited.

' \11 Sri ‘Srinivasan‘ next contendszthat the promotions Igrﬁnted

o o

the applicants by “the AOB in his Memorandum dated 16—-10.982 A

[T

tions and they cannot be denled that beneflt from that date.'

-

12.>Sriyuthe'Rao and Bhat contend that eVen'the‘secohd*promotions '

gthted by the AOB on 16-10-1982 were not regularl‘promotions ‘but

13. The Memorandum dated 16-10-1982 on the. true construction

ofi which the question hinges, reads thus:

"No.A-12021/65/82-Est .11
‘FILMS DIVISION
Ministry of Information and Broadcasting
Government of India :

24, Peddar Road, Bombay—26
Dated the 16th October,1982.

MEMORANDUM \

.Appointments to posts in different cadres (Group 'C'

and 'D'), which are required to be filled by promotion

in accordance with the Recruitment Rules prescribed for.

each post in this Division, are made on the basis of senio-
rity-cum-fintness or by selection. Common All-India senio-
rity in various cadres is being maintained in this Division.

This necessitates. appointments of persons on select lists.

for various posts by promotion with posting at places where
vacancies exist. Experience has shown that in. number of
‘cases personos, vwho are issued appointment orders on promo-

.tion, refuse such promotions. This results in number of

posts remaining unfilled for long durations and, in conse-
quence, work in office and production of films etc. suffer.

2. According to the Government orders, where a Govern-
ment ‘employee does not want to accept the promotion, which
is offered to him, he may make a written request that he
may not be promoted and such requests would be considered
by the appointing authority taking into considération dele-

vant aspects. If the reasons for refusal of ‘promotion .

are acceptable to the appointing authority, then next person
in the select list is to be promoted. The person refusing

promotion stands debarred from promotion for a period of-

one year from the date of refusal of such promotion. In
the event of junior person on the select list accepting

. the promotion, he would become senior to the person or

persons, who refuse such a promotion. Keeping in view these
instructions and the difficulties experlenced in fllllng
of vacant posts, it has been decided, with the approval
of the Ministry, to ascertain from all eligible candidates
their willingness to accept ' promotion for the post of

UPPER DIVISION CLERK for which the vacancies exist at.

following places/stations. Only such of the eligible per-
sons, who' express their willingness to accept promotion




On receipt of this Memorandum,
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with posting to places/stations where vacancies exist,
will be included in the zone of consideration for drawing
up of select lists for higher posts to be filled by -promo-
tion in each cadre. Those who express their unwillingness
will, thereby stand debarred for one year even for conside-
ration for promotion to a higher post from the date of
their written unwillingness.

NUMBER OF VACANCIES .

S1.No. PLACE : Unreserved Reserved for
- sC ST
1. BOMBAY 6 . NIL 3
2. NEW DELHI 4 NIL 1
3. BANGALORE 2 NIL NIL
4, VIJAYAWADA NIL NIL ~ 1
5. MADURAI 1 1 NIL
6. LUCKNOW 1 NIL NIL
7. Anticipated vacancy - "o -
(depending on where the 1 - NI1 NIL

vacancy occurs).

3. Smt. Regina Anand is one of the ellgible candidates
to be considered for empanelment for promotion against.
the above mentioned vacancies. She is;, therefore, hereby
given opportunity to indicate her willingness or otherwise.
for accepting promotion against the above mentioned vacan--
cies in writing. It may please bé noted that those who
give their willingness to accept the promotion, will be
liable tobe posted at any of the places mentioned above.
However, as far as possible, preferences if any, given
by persons will be kept in view while making such postings.
If there are more persons than number of vacancies at a
particular place, the postings at that place will be made
strictly in accordance with seniority in the select list
amongst such persons.

4, Smt. Regina ®Anand is requested to score out on
the enclosed spare copy of this Memorandum any of the fol-
" lowing two alternatives as may not be acceptable to her
and complete the other alternative and send it, duly signed,
with date so as to reach the under31gned latest on 2nd
November, 1982.

Sd/- V.R.Peswani,
Asstt, Administrative Officer
for Administrative Officer.

To
Smt. Regina Anand
Lower Division Clerk
Films Division, Bangalore."

their willingness in these words:

"The Administrative Officer,
Films Division, Bombay.
Sir, .

I have carefully read and properly understood- the
" contents of the above Memo No.A-12021/65/82-Est.II dated
the 16th October,1982 and hereby give my:-

both the appiicants have expressed
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. - -against any of teh vacancies in the ‘post of UPPER.
DIVISION . CLERK mentioned in .para 2 of the Memo '__
" mentioned- ‘above. If given a cho1ce,.1 shall prefer -fr

"~ .7 . posting at Bangalore in ‘that order. ..
1{";3) : S Sd/- Margaret Solomon,-
- : R JOff. U.D.C."
22- 10"1982. _

"The Adminlstrative Offlcer.
Films Division, Bombay.

Sir,

.- I have .carefully, read and pronerly ‘understood  the
contents of the above Memo No.A-12021/65/82-Est.II dated
the. 16th October, 1982 and hereby give my:-

(a) Willingness to accept promotion, 1f offered ,against
any of the vacancies in the post of UPPER DIVISION
CLERK mentioned in para 2 of the Memo mentioned
above. If given a choice, I shall prefer post1ng
at Bangalore in that order.

Sd/- S.Regina Anand,
- Offg. U.D.C."
- 22-10-1982.

{'On receipt. of these, the AOB had - not made any specific order .one

way or the other. But, the fact remains that both the applicants
contlnued to function as UDCs till 20-4-1988 on wh1ch day Regina

&

only- was reverted.. '

14, Firstly, the order made by the AOB on 16;1071982 is a later
order and therefore, the same supersedes'his earlier order on the
'same subject. Secondly, this order has not been annulled or modified
By rhe AOB or any other authorir; soifar. We must, therefore, hold

that the order dated 16~10-1982 of th_e AOB is legally in force, not-

withstanding any misunderstanding on the same by him and others.

15. Para 3 of the Memorandum offering the promotions, does not

stipulate that the same had been granted officiating or ad hoc basis

.| as done earlier. If this was on an officiating or ad hoc basis, then-

there was really, no necessity to make the same as both the applicants
were already working on an officiating basis in pursuance of the

earlier Memorandum dated 13 11-1981. On readlng this order, in th'e

the one and the only conclusion that can be drawn is that the AOB
had promoted the ‘applicants on 'regular basis' only against the non-
examinee quota of 75% earmarked for LDCs under the Recruitment Rules

of the Department.

context and all the relevant circumstances relatlng to the same,

(a) Willingness' to 'ia'éée'pt i'promot‘ion.'gv'if” offered, .*
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,16' The ‘applic'ant.s had acéeptéd these promotions unconditionally .

and without‘ any. reservation. "_I’he_i)reference expressed by them for
posting at Bangalore does not affe'ct'their unconditional acceptance

of regular promotions given to them in the Order dated 16-10-1982.

17. On the unconditional acceptance by the applicants, the pro-
motions granted on 16-10-1982 had become final and effective from
that very date itself. So long as those promotions have not been

undone, we must n'ecessarilf?/gjf‘f%é’g to them from 16-10-1982. On. this

‘conclusion itself, we must ignore all the later contrary orders,

if any made against the applicants and we do so.

18, Ve find that Regina had been reverted on 20-4-1988 on a
total 'misunderstanding of the ’earliiexj regular promotion given '.tov
her on 16-10-1982. In the order dated 20-4-1988 and the rei)];y, respon-
dents '1 to 3 have not set out any ju‘stifiabl'e circumstances to her
re;/ersion. Even the records placed befofe us do not gétablish any
justifiable circurﬁstr’féces for her reversion. On thi_s, we must neces-

sarily take exception to her reversion.

19. But, our earlier conclusion does not- mean that we should
interfere with the posting of respondent-4, who has secured her promo-
tion against examinee quota. Every one of the circumstances pleaded

by the respondents justified the posting of respondent-4 to Bangalore.

We must, therefore, decline to interfere with her posting.

20. On our. earlier conclusions Regina has now to be given a

posting as an UDC. She has fited a memo expresing her preferences
for posting at Bangalore, Madras and Hyderabad. We need hardly say”

that ARe.gina has to be posteci by the Administration only .ahd not by -

us and in so doing the Administration is free to accommodate her

' ‘,prefer(}\/él;ly at the places of her choice, if there are vacancies at'

those .places or at such other place as is found necessary in public
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éhe’ cannot ‘be

demed her contmuous serv1ce and senlority

22, Regma was actually reverted on. 9 5—1988 She has approached
this 'Ir1bu_na1 on' 5-12-1988.  From 9- 5—1988 she has been actually
working as an LDC only. Sri Rao prays for tme till 28-2-1989 to
give a posting to Regina and deny h.er the difference of salary till

then. We are of the v1ew that this request of Sri Rao is reasonable .

. and should be granted

23, In rhe light of our above discussion, we make the follewir_lg 1

" brders and dlrectlons , - SR ‘ ;
(1) We declare -that the promotlons of the applicants to the ;;

posts of UDCs from those of LDCs granted in order dated ;
' o . 16-10-1982 of the AOB were regular promotions against the S
non-examinee quota of the Department.

(2) We quash Order No.A-20012/40/83-Est.IT dated 20th April, 1988
(Annexure-Al2) only in so far as it relates to the reversion
of Regina, Applicant in Application No.1939 of 1988.

(3) We -direct respondents 1 to 3 to give a posting to Regina '
Applicant in Application No.1939 of 1989 .as UDC with due
regard- to the preference of posting exercised by her. |
‘'This may be done with expedition as is possible in the o

. circumstances of the case and in any event on -or before L

i 28-02-1989. But, till then, Regina shall not be paid the - i

o ' - salary of the post of UDC whlch however will not affect "

‘ . her continuity of service and seniority as UDC from 16- :

16-10-1982. . :

)

24. Applications are disposed of in the above terms. But, in

the circumstances of the cases, we direct the parties o bear their

| _ oan costs. . e )} o /
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