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Rpplicant 6s)

Respondent (s)

Shri Mahaboob Ali Khan
To

V/s

-

1, sShri Mahaboob Ali Khan

No. 1907, Master Craftsman
Methods Engineering Department
515 Army Base Workshop

Ulsoor

Bangalore = 560 008

2, Shri K.J. Shetty
Advocate

115, sampige Road
Malleswaram
Bangalore « 560 003
3. The Commandant '
Electrical & Mechanical Engineering
515 Army Base Workshop
Ulsoor

Bangalore - 560 008

The Presiding Officer

Board of Officers for Selection

of Technical Supervisors

C/o The Commandant

Electrical & Mechanical Engineering
515 Army Base Workshop

Ulsoor

Bangalore - 560 008

4.

“Subject 3 SENDING COPIES OF ORDER PASSED

The Commandant, 515 Army Base workshop
Bangalcre & 3 Ors

5. Shri Mohammed Fazluddin
Foreman , .
Methods Engineering Department
515 Army Base workshop

Ulsoor

Bangalore - 560 008

6. The Secretsry
Ministry of Defenbte
south Block

New Delhi - 110 011

shri M.S. Padmarajaiah
Central Govt..Stng Counsel
High Court Building
Bangalore = 560 001
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CENTRAL ADMIN ISTRATIVE TRIBUNAL
BANGALORE BINCH sBANGALORE

DATED THIS THE 31ST DAY OF MARCH, 1989

Present :

Hon'ble Shri Justice K.S.Puttaswamy .., Vice Chairman
Hon'ble Shri P, Srinivasan +o Member (A)

REVItW APPLICATION NO. 49/1988

Mahaboob Alf Khan,

~No.1807, Master Craftsman,

Methods Encineerinc Dept.

515, Army Base Workshop

Ulsoor, BANGALORE.S «s Applicant

(Shri K.J,Shetty, Advocate)

ve

l. The Commandant,
Electrical Mechanical Engg.,
515, Army Base Workshop,
Ulsoor, Bangalore-8.

2, The Board of Officers far
Selection of Technical Supervisors,
‘(Ref ¢ Do.1,No:15/Est.
Dt 4.1.1979)
B8y its Presiding Officer
€/0 The Commandant,
Electrical fechanical Enga.,
515, Apmy Base Workshop,
Ulscor, Bangalore-8. ' '

3. FMohamed Fazluddin,
Foreman, Methods Engineering
Department,515, Army Bass
Workshop, Ulsoor,
Bangalare~8,

4, The Union of Indie by its
Secretary, Ministry of Defence,
NEW DELHI. - .+ Respondents

(shri M.S.Padmarajaiah, Advocate)

This application having ecome up for hearing

today, Shri P, Srinivasan, Hon'ble Member (A} made the

CROER
The subject matter of this revieu application

is coming up before us for the fourth time after a brief

.passage thraugh the Supreme Court. UWhat the applicant
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ST
uants is that we ahogld raview our orders dated 5-9- 86 . ,
and 2-11-1987 aisposzng,of application Ne. 243/35 (originally
filed as writ petition No. 2705 of .1980-"befora }the High
Court of xaiqat.ka) and application No. 862/87 Filed by the
applicant before this Tritunal, In writ petition No. 2705

of 1980 filcd.before the High'Court_of Karnataka, fh.
applicant.'hho vas uoiking at the time as ;'Toolmaker in

the Methods Engineering Department 515 Atmy'ﬁaée Workehap,
Bangalore, complained that in a aeleétian, the result of
which was nnnauncad samatzme in 1979, his name had boan

shoun ugainet the post of Senier Chargeman Part 1 Cadre

{sC 1) uhile it oheuld, en the basis of his pcrfurmanca .

in the test held for ths purposs, have been showd against
tho.poat bf Eoreman PartcIl Cadre (FM II) uhich_cagtied 8
“hicher scale of pay. He averred in that writ p;tition

that he had, in response to a notifidaticn datod 8~8-1978,

jssued by the Commandant, 515 Army Base workshop, applisd
for both the poste of SC I and FM 11, that in the common 4?
test which uwas held for both the posts, he had obtainad _ ;
the highsst marks and that therefarc, he should have been | :
selected for the hicher post of FM Il. More specifically, : %
he wvanted & writ of mandamus &irectiﬁg the second respondent
namely the Commandant, 515 Army Base Workshop, to fill up
the post of FM 11 "in accordance qith the proceedings of

the Board of Officers held on 1-3-197é for oon;idering the
case of the patifionér for appaint@ant to the said post."
‘When the matter was still pending_iﬁ the High,bourf,‘ccunesl
for the rospuﬁdents Shri Nandeeshuwar aubmlttoa\to the court
that "the petitioner has not becn‘eelgct-§~te the higher
post by the Sllcqtion'Commjtteo and he has been s;lacted ,
only to the lower post which hes Qu.n.off-ted to hia now,®

(Vidc order dated 30-~9+1980 - racordod on -the order sheet by
'\F E’Q/




the learned Judge at the time). The learned Judgs further

recordsd on tha same dats that "Mr. Jois, learnsd counssl

- for the petitioner contends to the contrary and he submits

thet Lf the petitioner has not been selected to the hicher
past, he would withdraw the petition. To verify thess
controversial facts, Mr, Nandeeshwar is rsquested to produce
the records.® Thus, the contréveray.was'narrowed down té_

aecogtnlning whethsr the Sslection Committee had aétually
selected the applicant for the post of FM 11, Thercafter

the writ patition-cgme to.ha transferred to _this Tribunal

and registered as application No. 243/86(£) and came to bs
heard by us on 5-9-1986, Since th; controvufsy had by then
been narrowed down to ascsrtaining thes oc§u31 decision of

the Selection Committes, we locked into the records maintained
by the respondente and found as & matter of fact that the
Sslection Committes had placed thg applicant in the list of
poréona selected for the post of sC I and not for the post

of ff II. In view of this, and consistent with the statement

made by the counsel for the applicant in the High Court, we
diomieacd'thu_application by our order datcd~5-94198§.

2. Tbera;fter, tﬁc applicant filed a roviau.application

R.A.No. 15/86 on 15-3-1987. He wanted us to review aur

order dated 5-9-1986 referred to above. The review application

was also heard by us, Disposing of the Qame bf our order

dated 25-3-1987! we wrote as fullous:-

"Shri H.S.Jois, learned counsel for the applicant,
pleads that we should once again verify whether the
applicant had been placed on top of the combined
liet of selectees for both the posts or had only

figured in the list of persons selected for tha
pest of Senior Chargeman (Part I Cadre).

e have considered Shri Jois' contention care~
fully, and we find no merit in this. As we have
slready explained, we looked intoc the original
records ourselves to ascertain whether the
applicant had been placed in the liet of selectees
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. “ror thc past of roruman (Part II Cadra)_nnd
:'ﬁnu ‘found- that his name did not figure thau.
-In the statement of objections filed in the.

original application, respondents had cate< , ._ﬁ A

-gorically denied that the applicant had be -
_put on top of the list of candidates selected
for appointment as Foreman(Part 11 Cadre) and

that he had only been put on top of the list
of persons se;actcd for the post of Senior
Chargeman (Part I Cadrs). Ue found this
statement was qorrect with reference to the
records scrutinjieed by us, ‘None of the factors
mentioned in Order 47 Rule of the Civil Proce~
dure Code for undertaking a revisw are presant
in this cass., Ue see no juatificatiqn.far
accepting this revlew application.

3. Undaunted still, the applicant filed another

applicatian (No.862/87) befare this Tribunal on the same

subject. That application also came to be heard by us.

In that- application, a,new cqec was sought to be set up

as to why the applicant'ahould have been selected for - -
the pnst of FM II and not to the post of SC 1. Shri nohamed

Fazluddin, uho had been aalected for the post of i II in

‘the. same selection was implcadcd as raapendewt-S in thie
spplication, While in the earlier application‘(No.243/86(T))_-

the applicant had contended - as it ultimately tumned cut =

that_thc_ofdcr-offoiing him the pos;'of SC I was not in

‘ éecordance with the décisiﬁn of the Selaction Comﬁittee,

in the new application No.862/87(r) he sought to challa1go
the dccision of the Salcction Committne itsclf. ~It-was
submitted tbat tha Selection List prepared by-thc Selectioq
Committee was not based on the éctual.perfdrmance-bum-

éra?arance of the candidata in the field in the test held

for the purpose. The ‘applicant had obtained the hichest

marks of all the cand;datos who appeared for salectlon, ’

-and he should, tharefere, hnva becn selscted for the higher

pest of Fﬂ 11 and not Mohamed Fazluddin whose rank in the

Iorder of marka uas fifth, noreover Fazluddin had applied

for the post of SC 1 only while the applicant,haq applicd

for both posts (FM II and SC I). .In our order disposing

of thia'applicatfon, we held that it was barred by

res judicata. Both the carlier application namaly
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application No. 243/85(T) and tha frash application namely
application No.862/87(F) hed rsised ths same issus namely
the validity of the sction of ths respondsnts in selecting
the applicant for the post of SC I and not to the post of
FM II. The only difference was that in the new spplication,
a different sargument was sought to be urged from the one

that was urged, in the first application. Ue, therefors, held

that under section ll of the Civil Procadurs Code, fhc second

application was barred by res judicata. We wrote in our

“order that the brinciplu of res judiéata which is appliceble

to all judicial proceedings including those before this
Tribunal wes intended to avoid fepetitive litication on
the szame subject between the same parties. ue quétnd in
this connection the provisions of Sectionlli of the Civil
Procedure Code which says that "ne court‘ahall £ry any ‘
suit or issue in uhich the matter directly and substantially
in issue has besen diretily and suﬁatantially‘in issue in a
former suit between the a#me partiéa". _The direct and
sﬁbsiantjﬁl matter in both the earlier and later aﬁplicaticnd
was that the applicant had not been offered appointment

as FM 11, | | |

4, ~ Thereafter the applicant filed Special Leave
Petitions Nos, 922-23 of 1988 before the Supreme Court.

He produced a copy of a tabular statement showingithe

- marks obtained by various candidates who appeared in the

selection test, submitted to the Selection Committee. This
statemant appearéd at pages 53 and 54 of the common Special
Liave Petitions filed by the npplicanf before the Cogrt;
The éuprame Court by its ordﬁr dated 21-3-1988, diamisaed
the Special Leave Pétitions {wheres were two pstitions =
one directed against our order dated 25~3-1987, rejecting
review application No.RA/86 and the other cgaiﬁst our

ordsr dated 2-11-1987, disposing of application No.862/87).
: N O~ Frn




But. in dolng ao. th Hon'bla Judgu also nads the funoww

" ohesrvations r

"Lumed cuunnl fnr thn petitioner says rolying
. upon t,h"e 4two sheets which are produced at pagao'

-'53=54 of th- record, that the petitioner had
:bum snlectcd for thc post af Fonman Grade 11
_'and that he came across this document after the
Tribunel disposed of hie case. It is open to '

" the petitioner £o bring this fact before the
Tribunal ‘by way of a fresh feview petition.”
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It is as a8 sscpd to this that the ptgsmi review appli~
cation has besn made, N A

‘ s. We have heard Shri K.J.Shetty, iaaAmed counsel -
for the applicant, and Shri 'N._S.Pacn.rajaiah, l_eamld
counssl for inpmdmteﬂfqni 2-dt2great length,
Respondent 3 r;u rmlnld.ahﬁmt, Ve ave pnt;.lsod all

the records covaring the impugned eohction

_ 6.  We may immsdistely point out thit in application

: S N0.852/87 aleo the applicant contended that he had sscured
the highest ﬁﬂs emong all candidatu; who were subjected
4to a common test in 1978, 'In support of this claim, he had
“enclosed with the application an axtract of the mark list
of.candivdat_oa who sppearsd in the teat at page 32 of the

application. The extract shows the marks obtsined by the

applicent i.e, 190 and by respondent No.3 Mohgmed Fazluddin

{150). The two shasts filed in the Supreme Court on pages
53 and 54 of the Special Leave Petition contains the full
 matk 1ist of all candidates who appeared in the test, while
the ‘mclotaur'e “t0 ‘application No.B52/87 to. which n;si havas
made refsrence is ar; extract from this very list -giving the
marks obtain'ed by the applicant and respondent 3 only and
blani;i.ng out the rest. Since the dispute of the applicent
is only regarding the sélection of R=-3 as FM 11 in preference
to him, the sheets produced beéfore the Supreme Court were
in substance the same as those produced before us in
a:pplication' %0.862/87 which we dismissed on the ground of

res judicata. That being 80, it is not as if the applicant

Do W
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has now produced documentis in this review applicatien

vwhich were not before us thn we heard and disp&aad of
spplication No.852/87. This fact does not appear to have
been broucht to the attention of the Supreme Court. On
this ground itself, the reviey application dessrves to

be dismissed,

Te As we ﬁave indicated earlisr in this applicatién,
the applicant wants us to réview not oﬂly our order dated
2-11-1967 made in applicatim No.B62/87 but alge our order
dated 25-3-1987 pasaed in review application No. 15/86.

It is doubtful whether a review application can be enterf
tained in respect of an order disposing of an earlier review
applicatian. But we lsave the matter at that.

8. Since the matter has already gone up to the
Supreme Lourt once, we also thought it fit to re-examine

. the question of the applicant's seiuction yie-;-visvras-
pondent~-3, namely Mohamed Fazluddin. I£ was éxplained to
us on behalf of the respondets tﬁat in £he impugned selection
made in 1979, two posts of FM 1I were to be filled up, one
by a Scheduled Caste candidate and the other by a candxdate
belonging to a general community. The post reserved for

a Scheduled Caste candidete pertained to the Turner's trade
while the ether vacancy related tb the Machinist's .trade,
Two poste of SC I were also to be filled up oge by a
Scheduled Caste candidats and ths other by a general
candid;to both belonging to the Tﬁolmak;r'e trade, The
unreserved post of FM II had thus to be filled up by a
candidate who belonged to the Machinist's trade, The
applicant who was working es a Tooimnkar could be considered
only-for a post.in the trade of_Toalmakor. Respondent-3 was
a machinist and could bs considered'for the post of Fﬁ 11
belonging to that trade uhil- the spplicant could not be

N e



4 eonsidefed for thet,

Apcet ee’ he was a Toolmaker. That’tae N

how the epplicant*wae eelaeted as SC I end ‘R-3 as FN 1l.

”vAt thie point. Shri Shetty submitted that the applicant

was also @ machinist as he had worked as a miller from

Rl

3-2-1968 to 2-5—l97l;when he was promoted a@s Toolmaker,

The fect, howevef,;remaine that when the selection was made,

the applicant uas aToolmaker, while R=3 was a machinist.

. We cannot go into the further question uhether the applicant

‘was also competent to do the work of a Machinist and as

such shauld have been eonsiderod for the post of Fﬂ 11,

‘particuh tly because ‘he post of‘ SC 1 of’f‘ered to him was

specifically eatmarked for a Toolmaker. Thus on merite aleo,

‘the eelection of R=3 as M II dn preference to the applicant :

cannot be challenged. ‘
9. ' What the epplicant is really challenging through

this teviéw kpplieatiun'is-an apphintment made in 1979,

By the time we came to deal with this challenge in appli-

cation No.243/86, it was already 7 years old and both the

applicant and R=3 had made'further‘ptngrees in their career,
It would have besen pointless at that stags to set the clock
back and upset the settled errangemsnts. Even so, after a
fresh exdminatian ot'tﬁe mhole~matter, we are unable tc:
qphold the applicant's claim. Though in a8 review applicetiun,
it wvas not expected of us to re-gxamine the wvhole matter
afresh, we have done %0 in defefenceito tﬁe orders of the

Supreme Court.

10. This review applicatian was heard on 28-3-1989

1
and was reserved for order to be pranounced today. Accordingly

the order was dictated and typed up ta the end of the

previoue:pa;agraph. However. Shri Shetty appeared before

us in the court today and submitted that the applicant

hal filed a rejoinder in the Registry yestersay and that

" the said rejoinderﬁfny be_taken into account while
) ~ —
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- pronouncing judgesment. Out of deference to Shri Shetty, we

have gons through the rejoindep. The point made by the
applicant in the fcjoindnt is that though he was a Toolmaker,

he had sufficient expsrience and necessary gualifications

" a# a machinist to bs considered for ihe post of Fm I1 in the

machiniet trade, He has diamn attention to his educational
qualificetions and his experience as a machinist aqd has also
submitted that a turnér(lathe), a grinder(grinding) as well
ésva machinist could become toolhakar.' The ;ppliéant'b }]
experience as miller between 3-2-1968 to 3=~5-1971 qualified Kim

as 8 machinist. We are not qualified to examine these sub-

" missions end to substitute our view for the vieu of the

Selection Committee which consisted of tschnical persons

who know one t?ade rrém_anoihar. The fact remains that when
the impugned selection uaslmade, the applicant was a Toolmaker.
It is also clear £hat the posts advertised were earmarked for
sach trads, Toolmaker and Machinist being stated as SQbaratc

trades in this conrection., The post of FM 11 which was

advertised was specifically described 'as & post in ths

machinist trade as opposed to one post of SC I which was

stated to be in fhn machinist traae; Thus, when the toolmaker's
trade and the machinist trade are scpara£ely stated and the
applicant who was a Toolmaker at the time of selection, uwas
sslected to the post of SC 1 inAtha Toolmaker's trade and
AR;3 uho.gas admittedly a Machinist was selected to the post

of FM 11 earmarked for the machinist trade, we do not feel

that we should question the decision of .thes Selection Committee,

barticularly while dealing with a review application,
11, In visw of the above, the raview application is

dismissed leaving the parties to bear their ocun costs.
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