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. BEFORE THE CENTRAL ADNINISTRATIVE TRIBUNAL -
BANGALORFE
ek
DATED THIS THE Eﬁay DAY OF JUNE, 1988
e
Present : Hon'ble Sri L.H.A.Rego Member (A)
Hon'ble Sri Ch.Ramakrishna Rao Member (J)

Review Application No.3/88.

1. The Secretary,
M/o Railways,
Rail Bhavan, New Delhi,

2., The General Manager,
Southern Railway,
Park Town,

Madras -~ 3,

3., The Chief Operating
Superintendent, Southern
Railway, Park Town,
Madras - 3,

4, The Divisional Railway

Nanager, Mysore Divn.,

Southern Railway,

Mysore, oo : Applicants
( sri K.V.Lakshmanachar ... Advocate )

VS.

K.P.Muralidhar,
R/a Tolahunse Village,
Davangere Taluk,
. Chitradurga Dist. oo Respondent

( Sri K.Subbs Rao «e. Advocate )

- This application has come up for hearing
today. Hon'ble Sri Ch.Ramakrishna Rao, Member (J)

made the following @

ORDER

Respondents in O.A.No. 569/87(dA)Mhave
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¥

4
s 7T " A

‘filed R.A. 3/88 (RA) seeking review of the order
passed by this Tribunal on 11.12.1987,
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| 2 The {arget of‘atiack in the OA was the
penalty advice dated 4.5.;@86 issued by the
respondent-4 (R4) therein to the applicant in
the OA who was working aszest-Giving Station
Master (RGSM)‘since 1983, The respondents
resisted the application bn two grounds :

(1) R4 had given reasons as to why it was not
reasonably practicable to hold the enquiry; and

(2) the conclusion reachéd by R4 could not be

assailed in law by the qbplicant. This Tribunal
disagreed with the concﬂusion reached by R4 that
it was not reasonably practicable to hold the
ehquiry under rule 14(ii) of the Railway
servants (Discipline &JAppeal) Rules, 1968
(Rules, for shori) which is analogous to the

second‘proviso to Artiéle 311(2)(b) of the

Constitution of India. Accordingly, this

T

ria.

punz2l directed the respondents to reinstate the

applicant in the OA id the post he was holding

at the time of removal from service with

|
. ! - . N
immediate effect. Consemuentisl directions 7or
|

compliance within two months were also issued.
| -

3. The respondents in the OA did not
choose to comply with the directions given in
:the order of this Trﬁbunal. Instead, they filed
the RA on 11.1.1988 after a lapse of one month.

4, The sheet-snchor of the argument of

Sri SéV.Laxmanachar, learned counsel for the

applicéts in the RA, is the judgement of the

W " | vel3/-




Supreme Court in UNION OF INDIA v, TULSIRAM PATEL
( AIR 1985 SC 1460), (hereinafter referred to as
the SC decision). According to Sri Laxmanachar,
the order of this Tribunal dated 11,12.87 suffers
from an'error apparent on the face of the record!
within the meaning of that phrase,as occurring

in 0.47 R.1 of CRC, which has been made applicable
to the proceedings before this Tribunal, inasmuch
as the ratio of the SC decision, which is the law
of the land as stated in Art.141 of the Constitu-
tion, has not been applied fo the facts of the

present case,

5. ' Sri K.Subbarao, learned counsel for
the respondents in the RAzkin a forceful and
resourceful argument, refd%% the contention of
Sri Laxmanachar, thus : The SC decision has no
application to the facts of the present case,
Aiternatively, the SC decision was noticed in
SYRIXANT MISRA v. UNION OF INDIA (1987(1) ATJ
179), to which reference was made in the course
of the order under review, which, by necessary
implication, means,that the Tribunal had taken
into account the ratio of the decision of the

SC decision., No new proposition of law has been
laid down in the SC decision regarding the point
raised for consideration in the OA. The law

as applied by this Tribunal,in the order dated

# 11,12,1987 does not suffer from any infirmity

so as to call for review,

«h/-
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6. We have consideréd the rival contentions
carefuily. We are clear ib our mind that the SC
decision has no applicatiqh to the facts of the
case on hand and presumab#y for this reason it
was not gited‘by Sri Laxm%nachar in the course
of his arguments in the OA, The importance of

the SC decision consists in over-ruling the
decision in D.P,O., SoutH;rn Railway vs. T.R.
Challappan 1976 S.C.C.(LQS). Even otherwise,
the reference in the ordér of the Tribunal
dated 11.12,1987 to the éecision earlier ren-

dered by this Tribunal ip SHR{EANT MISRA's case 5

cited supra, leads to the irregf%ible inference

that the SC decision was considered sub silentio.

3 | - . -
In any case, omission to cite the SC decision

| . PR .
may amount to an error of law simpliciter, which

does not attractl?§z47‘h.l CRC. Ve, therefore,
repel the contention of Sri Laxmanachar that

“ the order of the Tribunai dated 11.12,1987

|

suffers from an error apparent on the face of the
|

record, so as to call for interference,.

7. This is sufficient to dispose of the RA.
However, since arguments have been advanced
touching the apnlicability of the SC decision to

the present case, ve ;hall briefly deal with the

|
AS aire ., - I
|
[
|

. At the forefront of his argument, Sri

; |
y .iéaxmanachar placed considerable reliance on the

/8 |
. _;yf law enunciated in the SC decision in paragraphs
| 173 and 174 which read as under :
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In the context of an dll-India strike
where a very large number of railway
servants had struck work, the railway
services paralysed, loyal workers and
superior officers assaulted and inti-
midated, the country held to ransom,
the economy of the country and public
interest and public good prejudicially
affected, prormpt and immediate action
was called for to bring the situation
to normal, In these circumstances,
it cannot be said that an inquiry was
reasonably practicable,

On a careful examination of the facts of
these cases and the imougned orders, we
find that in each of these cases clause
(ii) Rule 14 of the Railway Servants
Rules or clause (b) of the second pro-
viso to Article 311 (2) or both, as

the case may be, were properly applied.
All these matters therefore require

to be dismissed.,

These observations have no application to the

present case since we are not confronted with a

N7 ’
situation waere a strike of/all—lndia rmagnitude,

paralysing the railway services and holding the

country to ransom,

9. Sri Laxmanacher next calls in aid the
legal position as set out in pera 129 of the SC
decision, which reads as follows :

The next contentiongas that even if

it is not reasonablyg practiceble to

hold an inguiry, s Government servant
can be placed under suspension until

the situation improves and it becomes
possible to hold the inquiry. This
contention also cannot be accepted.:
Very often @ situation vhich makes’

it not reasonably practicable to .

hold an inquiry is of the creation of
the concerned government servant him-
self or of himself acting in concett -
vith others or of his associates. It
can even be that he himself is not a
party to bringing about that situation.
In all such cases neither public interest
nor public good requires that salary

[



or subsistence allowance should be
continued to be paid out of the

public excheqguer to the concerned
government servant. It should also

be borne in mind that in the case of

a serious situation which renders the
holding of an 1nqu1ry not reasonably
practicable, it would be difficult to
foresee how long the situation will
last and when normalcv would return

or be restored., It is impossible to
draw the line as to the period of time
for which the suspension should conti-
nue and on the exolry of that period
action should be taken under clause(b)
of the second proviso. Further, the
exigencies of a situation may require
that prompt action should be taken

and suspending the government servant
cannot serve the purpcse., Sometimes
not taking promrpt action may result
in't he trouble spreading and the situa-
tion worsening' and a2t times becoming
uncontrollable, Not taking prompt
action may also be construed by the
trouble-makers and agitators as a sign
of weakness on the part of the autho-
rities and thus encourage them to step
up the tempo of their activities or
agltatlon. It is true that when prompt
action is taken in order to prevent
this haopening, there is an element of
deterrence inrit but that is an un-
avoidable and necessary concomitance
of such an action resulting from a
situation which is not of- the creation
of the authoritiecs, After all, Clause
(b) is not mcant to be applied in ordi-
nary, normal situations but in such
situations vhere it is not reasonably
practicable to hold an inqgairy.

Relying on this pessage, Sri Laxmanéchar contests

the correctness of the view taken in para 6 of

the order of this Trigunal that the applicant
could have been placeé under suspension and en-
quiry held after norm%lcy vias restored. True,
the SC has not viewed!with favour the placing

‘ I
under suspension of a government servant until the
|

situation improves. But it should not be forgotten

! 0007/“'




that these observations were made in the context
of a situation where the holding of an enquiry
itself is not reasonably practicable. In the
present case, however, we have pointed out that
the so-called tension was only a teﬁporary
phenomenon and any apprehension of dilatory
tactics which the applicant might adopt is not
a valid ground for not holding an enquiry. In
other words, we were of the view that the bare
apprehension on the part of R-4 regarding the
dil@tory tactics and intimidation of witnesses
is not a cogent ground for dispensing with the
enguiry. The observations contained in pera
132 of the SC decision, extracted below

strengthen the view taken by us :

It is not necessary that a situation
vihich makes the holding of an inquiry
not reasonably practicable should
exist befae the disciplinzry inquiry
is initisted against a government ser-
vant. Such a situation can also come
into existence subseguently daring

the course of an inquiry, for instence,
after the service of a charge-sheet |
upon the government servant or after
he has filed his written statement
thereto or even after evidence has
been led in part. In such a case -
also the disciplinary authority would
be entitled to apply clause (b) of

cee. 8/=



the second groviso because the
word 'inquiry' in that clause
includes part of an inquiry. It
would also not be reasonably prac-
ticable to afford to the govern-
ment servant an oppoortunity of
hearing or further hesring, as
the case may be, when at the
cormencement of the inquiry or
pending it the government servant
absconds and cannot be served or
vill not perticipate in the
inguiry. 1In such cases, the
matter must proceed ex parte

and on the materials before

the discinlinary avthority,
Therefore, even where a part

of an inguiry hes been held

and the rest is dispensed

vith undcr clause (b) or a
provision in the service

rules analogous thereto,

the exclusionary vords of

the sedond proviso onerste

in their full vigour and

- the government servant

cannot comnlain that he

has been dismissed, removed

or reduced in rank in vio-
lation of the safeguards
provided by Article 311 (2).

cees9/=
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. of the SC éecision where it would not be reasonably
pracficable to hold the gnquify and we may usefully

reproduce the same:

", .... It would not be reasonably
practicable to hold an inquiry
where the goverament servant,
particularly through or together
with his associates, so terro-
rizes threatens or intimida*es
witnesses who are going to give

evidence against him with fear
of reprisal as to prevent them

from doing so or where the

government servait by himself
or together with or through
others threatens, intimidates
and terrorizes the officer who
is the disciplinary authority
or members of his family so
that he is afraid to hold the
inquiry or direct it to be
held, It would also not be
reasonably practicable to hold
the inquiry where an atmosphere
of violance or of geaeral in-
discipline and insubordination
prevails, aid it is immaterial
whether the concerned govern-
ment servait is or is not a
party to bringing about such
an atmosphere. In this con-
nection, we must bear in mind
that numbers coerce end terrify
while an individual may not.
The reasonable practicability
of holding an inquiry is a
matter of assessment to be
made by the disciplinary
authority."

10. In view of the above, we are satisfied that

the view taken by us in para 6 of our order dated -

bwin criteria, to be fulfilled are: (1) the delinquent

is prima facie liable to be punished for the misconduct

" . @  Some illustratidas have also been given in para 130
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alleged against him; and (2) the DA should be
satisfied for some reason to be recorded in
writing that it is not reasonably practicable
to hold the enquiry. If these two conditions
are fulfilled, this Tribunal is not empowered -

to sit in judgment over the decision of the DA,

12, Shri Subbarao submits that a limited

power of judicial review continues to exist in

courts as is clear from the following passage §
occuring in para 130 of the Supreme Cour

decision:

..., a disciplinary autho-
rity is not expected to '
dispeise with a disciplinary
inquiry lightly or arbitra-
rily or out of ulterior motives
or merely in order to avoid the
holding of an inquiry or beca-

- use the Department's case again-
st the goverment servant is
weak and nust fail, The fina-
lity giver to the decision of
the disciplinary authority by
Article 311(3) is not binding
upon the court so far as its
power of judicial review is
concerned and in such a case
the court will strike down the
order dispensing with the in-
quiry as also the order
imposing penalty.™ .

13, After considering the pros and cons, we are
satisfied.that it is within the competeice of this
¢ L &zary
Tribunal to scan the DA's decision/of R4 that it
was not reasonably practicable to hold the enquiry.

This was done in para 6 of the order dated 11.12.1987

and for the reasons enunciated therein, the conclu-

sion of R~4 is Vplﬁerable.

G~

Con,...1ll.
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poss1b1e for R-4 to_hqldiihe enquiry. It is,

common ground that the advice penalty dated

14 5.1986 was served oh the applicant and if so,
we see no force in the submission that the
whereabouts of the applicant were no£ known and
the notice regardlng the holding of. the enq01ry

could not be served on him., These facts are

somewhat reminiscent of the facts in ARJUN CHAUBEY

v. UNION OF INDIA (1984 SCC (L&S) page 290). The
appellant in that case submitted his further
explanation on being called upon to do so but on

the very next day, the ﬁCCS passed an order dis-
missing him without holding an enquiry. This case is

referred to in the SC decision,

15. . On a review of the facts and circumstances

of this case, we cannot escape the feeling that the

respondents in the DA acted with great haste and R-4
dié not pause to consider whether it was reasonebly
practicable to hold an enquiry but acted on mere
surmise that the app}icent in the DA would zdopt
dilatory tactics a2d ‘intimidate the witnesses,
We are, therefore, satisfied fhat the order dated
ll.l2.1987 does not call for review,

T ke LT I
216, We shall now proceed to consider the relief
J{which the respondent in the RA is entitled to',

based on the following observations in the order of

+his Tribunal dated 20,1.1988:

¥ An order of stay will not

- g - result in serious injury
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—and loss
[39 the respondent as it is open
to this Tribunal to regulate ®
the payment of salaries for the
period he has been prevented to
join service., 1In these circum=-
stances, we consider it proper
to stay the operation of the
order made by this Tribunal in
A.No, 569/87*

Since the applicants in the RA have not implemented the
directions passed in OA, for the obvious reason that
they were challenging the order in the RA, this Tribunal
made it clear that the respoadent in the RA should not
suffer on account of his being prevented from joining

service,

17. We, therefore, consider that the ends of justice

would be met if we direct the applicents in RA to:

{i) take the respondent in the
post he was holding at the
time of his removal from
service within a week; and

(ii) pay the arrears of salary
and allowances to the
applicant for the period
from 11.12,1987 when the
order in OA was passed
til) the date of this
order i.e. 24.£.1988 on
the basis of pay drawn by

the applicant before re-
moval from service with

interest at the rate bf
12% per annum within two
weeks from the date of
receipt of the order; and

(1ii) pay the exact amount due to
the respondent from the date
of his removal from service




R " statement as directed in =~ .
® S . R '
- - ~ the ordér dated 11 12,1987
after deducting therefrom,
the pay and allbwances for

the period from 11.12.1987
to 24,6,1988 but not the
interest,

18, In the result, the RA is dismissed. Parties to

A

bear their own costs.

—— - . /
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After we pronounced this order, Shri K,V, Laxmana-
char, learned counsel for the applicant in RA, filed an
application for stay and has also served a copy thereof
on Shri Anandaramu, learned,counse1 for the respondentgi
in RA. He has prayed in the application that the
“uMFVAZ?Z:\\fration of the order dated 11.12.1987 in OA 569/87 be

S -
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\gt ed for a period of three months from today to enable

}Ee,appllcants in RA to file SLP in the Supreme Court .

i Anrandaramu opposes the application., We, are however,
;;ysatisfied that in the interests of justice, the operation
of the order dated 11.12.,1987 should be stayed for three

months from today. %&g@@gqu@niﬁﬁ% Consequently, compli-
ance with directions (i) and (iii) given in paragraph 17

Aggggg shall stand stayéd. We do not, however, consider

TRUE COPY it necessary to stay the operation o'f the direction (ii)
in para 17 since it flows out of the order of this
Tribunal dated 20.1.1988. The sahe shall, therefore, be
complied with by the gppliCantsin the R.A.
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