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. - BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL -
% ' ' BANGALORE BENCH:BANGALORE :

“ @ | DATED THIS THE SIXTH DAY OF SEPTEMBER, 1988

Present: Hon'ble Shri P, Srinivasan ‘e Member (A)

APPLICATION NOS, 923 TO 928/1988

1. Dr, Srinivasa Rao.
Aged 40 years S
S/0, Sri R, Nanjundaiah
No.698-E, II Phase
Vishwabharathi Housing Complex
Girinagar, Bangalore-560 085.

2, Dr, P. Vasanth Kumar
‘38 years
S/0. Shri P, Gopinatha Rao
No,181, I Floor, V Main
J.P. Nagar, III Phase
Bangalore - 560 078,

3. Dr. C.S. Naik , i
Aged 45 years ' ‘ » B
S/o. Shri S.D. Naik =
No,10-A, 19th Main
Rajajinagar Ist 'N' Block
Bangalore - 560 010,

-4, Dr. (Mrs.) Vatsala R,
. Aged 40 y=zars
W/o. Dr. K. Radhakrishnan
No,98~A, Broadway Road
: Bangalore - 560 051.

X : 5., Dr., (Mrs.) Sushma Chand

: . Aged 41 years s \
W/o. Shri K.C. Gupta
No.591, 17-A Cross, 7th Main

Indlranﬂar I1 Stage

'Bangalore - 560 038

Dr. (Mrs.) Premlata Venkatesh

Aged 42 years

W/o. Shri'R. Venkatesh

No.7, Narayanappa Block .

R.T. Nagar, Bangalore-560 032. .. Applicants

r. M.S. Nagaraja, Advocste)
' Vs.

The Chief Medical Officer
Central Government Health Scheme
Bangalore.

2. Government of India represented
by its Secretary _
_Ministry of Health & Family Welfare
New Delhi. .. Respondents

(Shri M. Vasudeva Rao, Advocate)
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- These applications having come up

for hearing before the Tribunal today, Hon'ble
Shri P, Srinivasan, Member (A), made the following:

ORDER

The six applicants in these applications
were appointed to the Junior scale of the Central
Government Health Scheme (CGHS) Class I on diffefent
dates in 1974 and 1975, By’a common order dated
4.1.1983, they were ali promoted to the senior scale
of Class I of the said service with retrospective
effect from 25.11.1982, Curiously enough, they
contend that their promotion should not have been
made effective retrospectively from.25.ll.l982‘but
from the date of the order of promotion, i.e., 4.1.1983

or from a still later date.

2. Why should ahybody make a grievance

of the fact that he is given antedated promotion?

The answer to this question is provided by the manner
ot tixation of pay on promotion from the rev1sed ~~~~~
Junior Class I to the Senior Class I scale of pay in
certain organised Class I services (1nclud1ﬁg the CGHS)
laid down in an Office Memorandum dated 14 ll 1975
issued by the i Ministry of Finance of the Government

of India (Page 422, Appendix-0 of Swamy's Compilation
of FR and SR, Part 1 - General Rules, Eighth Edition)

- herein after referred to as ."the OM", According to
the OM, the initial pay to be fixed in the senjor scale

is corelated to the stage in the junior scale at which
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. - pay was being drawn by the official concerned -
immediétely before his promotion, ‘A ;Concdrdance
Table" setting:out'eéch stage in the Junior scale
and the corresponding stage in the senior scale at
whlch the promoted official is to be fixed forms
part of the OM. To understang7¥hls concordance table
has affected the applicants, we may také the case
of the first applicant, Dr. Srinivasa Rao, as an
illustration. Dr. Srinivasa Rao was drawing pay rf
ot the stage of & 1060 in the jUnior‘scale ipmedizteiy
on the date from which hié promdtion to the senior
scale was made effective i.e., 25.11.1982, ‘However,
he was due to draw an 1ncrement in the Junlor scale
raising his pay to ks llOO on 1,12, 1982 The
concordance table provides that as against the
pay of Bs 1060 in the junior séalé; pay admissible
on promotion to the senior scale would be Rs 1250.

4 tai&m-admrssrble pay R Hhe senier seole.woubi be.

-V\k-k@égr The admissible pay in the senior scale

corresponding to the stage of B 1100 in the junior

\ scale is Bs 1300. Thus by being promoted with effect

from 25,11,1982, Dr. Srinivasa Rao's pay in the

senior scale on promotion from that date was fixed

‘at Rs 1250 (qs he was drawing &s 1060 in the junior

A scale at that time). If he had been promoted from

. l 12, 1982 or from the date of the order of promotlon,
i.e., 4.1, 1983 his pay in the senior scale on
promotion would have been fixed at & 13OOA(corresponding
to the pay of R 1100 in the junior scale which he

would have reached on 1.12,1982). Thus by antedated
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Promotion’ Dr. Rao suffered loss of péy in the
senior scale. Even prior to the OM df—l4.ll.i925
Which was issued after the junior and sénior scales
of pay’weie révised from.l.l.l973, a concordance
table was in force to regulate the fixation .of

pay on promotion to the senior scale of Class I.
However, after the ihitial fixation of pay in the

senior scale on promotion, incremeats in the senior

scale were allowed on the same dates on which

increments would have fallen due in the junior scéle.

Taking the illustrative case of Dr. Srinivasa Rao

again, if he were to be governed by the rules in

force prior to 1.1.1973, though his pay on 25.11. 1982
in the senior .scale would still be flxed at ks 1250,
he would draw the next increment ih that scale
ralslng his pay to R lSOO on 1,12.1982 itself when '

he would have become due for an increment in the

.Junlor scale, The OM of 14.11.1975 brought about a

" change in this rule by providing that persons promoted from

the junior to the senior scale of Class I after:
1.1.1973 "shall be sllowed their increment in the
senior scale on the anniVersary of the date of

their promotion®. This meant that Dr. Srinivasa Rao
would get the next increment taking his pay to ks 1300
in the senior scale only one ye2ar after his promotion,
i.e., from 1,11.1983. It would therefore have been
decidedly to his advantqge if his promotlon to ‘the
senior scale had been made effective from -.12 1982

or even from 4.1.1983 for his pay would then have been
fixed at Bs 1300 from the date of promotion 1tself

Similar is the poaltlon as regards the other’ appllcants
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. also, though the actual pay being drawn by them

. . in the junior scale, the pay.in the senior scale
allowed to them on promotion from 25,11,1982 and
the date on which they would become due for an

" increment in the junior scale were not the same,

'3. : The applicatidn of the concordance
‘Table with the amended rule regarding the date of
increment in the senior scale aftef_prombfion .
involved another anomaly. It could result in a
jdnior officer promoted to the senior scale
subsequently drawing a higher pay in the senior
scale than his senior promoted earlier. 1In the
illusﬁrative case of Dr, Srinivasa Rao,vzi a junior

B\ of Agg‘also drawing pay in the junior scale at the

stage of ks 1060 on 25,11,1982 with the next |
incfement falliné due also on 1,12,1982 w:;e promoted

 to the senior scale, say, with effect from 1,1,1983
would straightaway have his pay fixed at B 1300
from the date of promotion, while Dr. Rao was still

drawing only R 1250, Recognising this anomaly,

the OM of 14,11.1975 provided that the pay of the
senior would be stepped up to'equél.the pay of the
sunior from the date the junior starts drawing the

higher pay in the senior scale on promotion,

4, Dr. M.S. Nagaraja; learned counsel

for the applicants contended that the respondents

had discriminated against the applicants by fixing
 a retrospective date of promotion in their cases

while normally such promotions took effect only

from the date of the order of promotion or from

such date thoreafter as and when the promoted

officials took charge of the‘pQSt in the senior scalel,

He, therefore, pleaded that this Tribunal should
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direct that the promotion of the applicants shall
take effect only from 4,1.1983 or such later date on
~ which they assumed charge of the higher posts.

5. | Shri M. Vasudeva Rao, learned
counsel appearing for the respondents, resisting
the contention of Dr, Nagaraja, submitted that the
respondents had every right to fix the date from
which the promotion of the applicants would be

- effective depending on administrative cénvenience

and the question of discrimination does not arise.

6. On careful consideration, I am
‘of the view that it is for the administration to
decide when posts in a higher grade are to be filled in,
If orders of promotion are issued before the date from
which it is decided to fill up, vacancies in the
higher grade, promotions would take effect from}a
future date; for instance, even in the present 6a§e;
the order of promotioﬁ could just as well have been
| pasééd on 25,11,1982 itself or on some earlier date,
It is not for this Tribunal to tell the administration
when posts in a higher scale should be filled up;»'Thé
mere accident of an order of promotion béing_issged
before or after the date from which quh'promotién is
to take effect cannot give rise to the change of
discrimination., I, therefore, reject thé conténtion
that the applicants had been subjected to hostile

discrimination.

7; N Dr. Nagaraja next urged, relying on
FR 31 (2), that even though the applicants were promoted
‘to the senior scale with effect from 25.11.1982, they
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should have been allowed to draw their first
increment in the senior scale from the date on which
the next increment in the junior scale became due to
‘them, In the illustrative case of Dr, Srinivasa Rao,
his pay, fixed at Bs 1250 as on 25.11.1982 should have
been raised to ks 1300 with effect from 1,12,1982
when his pay in the junior scale would have stood

enhanced to ks 1100,

8. 'Shri M. Vasudeva Rao on the other hand,
contended that FR 31(2) had no application to fixation
of pay under the OM of 14.11,1975 which was a self

contained code governing the subject.

9. As I have indicated earlier in this

order, fixation of pay under the concordance table

could give rise to two kinds of anomalies. The first
is that a junior person promoted latef could be fixed
on a higher initial pay in the senior scale than his ,
senior. promoted earlier. Both prior to and subsequent

N cota : )
to 1.1.1973, this anomaly cem be rectified by stepping

up the pay of the senior to that of the junior from

N
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\f\X$he date of the latter's promotion. It was, however,
'Lrged on behalf of the applicants before me that
though such anomalies are bound to have occured as
between the applicants and their juniors promoted
from later dates, they were in no position to avail
of.the remédy of having their pay stepped up: the

gradation list of Medical Officers of CGHS in Class I |
issued on an All India basis did not indicate either

the date of promotion of each individual to the senior

?(E_"/V  .....8/-



scale or the pay drawn by each sdch‘person_f:fom L
tiﬁe to time in the senior scale after promotion,

In the absenCe‘of such information in the gradation
list, it was not.possibie for the applicants to
obtain the same themselves from every individual
officer promoted after them as the officers in the
sérviqe are spread out all over the country. The
authorities do not undertake to set riéht the

anomaly themselves and take action only wheﬁ claims
are preferred by the'affected officials, Dr. Nagargh
therefore submitted that this remedy of stepping up
the pay of seniors toequality with that of their
juniors in the senior scale and allowing the seniors
increments of pay thereafter annually}from‘sgch
stepped up pay was virtually a dead letter so far as

the applicants are concerned.

10.. Even without comparihg the initial pay |
fixation of seniors and juniors in the sénio: scale as
mehtioned'above, the pay of an officerlon promotion‘to
the senior scale could vary accordingly as hé is-
promoted a day before he is due for an increwent in

the junior scale or on or immediately after the date

of such increment, If promoted just before the |
increment in the junior scale falls due, as in this case,
the initiel pay in the senior scale would be less by'
one stage as compared to whét it would haVe‘ifvlhe
promotion had taken plsce on or after the inérement
fell due. Thié anomaly was'sought to be set right
prior to 1.1.1973 by giving the concerned official the
next increment in the senior scale when he becarc dde
for an increment in the junior scale, even it be only a

day after promotion anad adopéé%he same date in
o N a t., !
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. succeeding years for further increments. This would

also, to a substantial'extent,Veliminate the other
anomaly of pay fixation of seniofs vis-a;v15~their

juniors referred to earlier. But this concession was

‘withdrawn after 1.1,1973 giving rise to the grievance

| 31(1)"Subject to the provision of Rules 30 and 35

5 if he was appointéd to officiate in that

mooted in this application, The OM of 14.11.1975 | |
in clear terms denies the benefit of increments in
the senior scale relsted to the date of increments
in the junior scale and rules that increment in the
senior §cale Would be allowed only "on the anniversary

of the déte of their prdmotion".

11, Inlthis background, are the applicants
entitled to fall back on FR 31(2) and claim their first
increment in the senior scale after promotion (over

the initial pay fixed on such promotion) wheﬁ an
increment would have fallen due in the junior scale?

To be more specific is Dr. Srinivasa Rao right in

urging that the initial pay of R 1250 fixed in hislcase
on promotion from 25.li.1982 should have been raised

to Bs 1300 on 112.1982 when he was due for an increment
in the junior scale from the stage of R 1060 to ks 1100 ?

We reproduce FR 31 in full below:

a Government servant who is appointed to
officiete in a post will draw the presumptive
pay of that post,

(2) On an enhancement in the (grade pay of
the lower post) as a result of increment
or otherwise, the pay of such Government

g servent shall be refixed under sub-rule

i (1)from the date of such enhancement as

post on that date where such re-fixation
is to his advantage:

(Provided that such lower officiating
post was held for not less than three
years or would have been so held but for
the officiation in the other higher cadre
posts )

Provided further that the provisions
or Rule 22-C shall not be applicable

in the matter of refixation of pay under
sub-rule (2) of this rule". :




, =2 10 =

Presumptive pay is defined in FR;9(24) as follows:

"pPresumptive pay of a post, when used with
reference to any particular Government
servant, means the pay to which he would
be entitled if he held the post substan=
~tively and were performing its duties;
but it does not include special pay unless
the Government servant performs or discharges
the work or responsibility, in considera-
~tion of which the special pay was
sanctioned". *

I may straightaway clarify that FR 30 and 35 do not

in the present case, affect the operation of FR 31

“and that therefore the qualification at the

beginning of FR 31 extracted above may be ignored.

In accordance’With the concordance table, Dr. Srinivasa
Rao was entitled to a pay of ks 1250 in fhe senior scale
on his promotion with effect from 25,11.1982, That
theréfore was his "presumptive pay" referred to in

FR 31(1). His gfade of pay in the lower post (junior
scale) stood enhanced from R 1060 to ks 1100 on 1.12,1982
as a result of an increment and fhe corresponding

pay in the senior séale in the concordance table is

Bs 1300. According to FR 31(1), his pay in the senior
scale is to be refixed*"frém the date of such
enhancement, as if he was appointed to officiate

in that post on that date where refixation is to his

advantage™, It was clearly to Dr, Rao's advantage to

~have his pay refixed on 1,12,1982 as if he was

appointed to a post in the senior scale on that date.
Therefore if FR 31 (2) were to be applicable Dr. Rao
would be eligible to refixation of his pay in the
sénior scale of Bs 1300 (corresponding to the enhanced
pay of P 1100 in the junior scale) with effect from
1,12,1982 and increments thereafter at yeaily intervals,

i.e., on lst December of each year.
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12, - Can Dr. Rao be denied the benefit
of FR 31(2) because the OM of 14,11.1975 is a self
contained code as urged by Shri M,V., Rao for the
respondehts? FR 2 extends the appllcatlon of all
the Fundémental Rules®™ to all Government servants
whose paykgebitable to Civil Estimgte§;’except those™
'"governed by Army or Marine Regulations" (FR 3). The
OM of 14,11.1975 does not in specific terms exclude
thevapplication of FR 31(2). On the other hand, an
OM dated 2/5/1959 of the Ministry of Finance (page 148-149
of Swamy's Compilation of FR SR Part I - General Rules,
Eighth Sdition) clarifies that FR 31 is applicable to
officers promoted from the junior to the senior scalé
in the Established Central SerVices, Group A (to whom
the concordance table applies); the respondents do not
say that the said OM of 2/5/1959 is no longer valid
after 1.1,1973. 1In a letter dafed'30.3.l983 (Annexure
A-4 to thé application), the Accountant General, Karnataka,
says that "there is no provision" in the OM of 14.11,1975
‘"for refixation of pay. in the senior écale with reference
" to the concordanée‘table on an _enhancement éf pay in

' the junior time scale", but goes on to add that "this is

a matter on which an authoritative ruling should rest with

2 the Government of India, Ministry of Finance".

;fl3.  On a careful consideration of the matter,

/ I am led to the view that the applicanfs are entitled to |
the benefit of FR 31 (2) and to have their pay in senior
scale refixed with referénce to the concordance table
from the date they became due for an increment in‘the

junior scale after their promotion to the senior scale

‘?' (L'/*t()/ cee.ol2/-
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and for increments. over the.pay LYo refixédiat'
yearly intervals thereafter if such fixatién is
advantageous to the applicants. While the
Concordahce table perhaps>cbnfers some add;tiqngl
benefits in the matter of pay fixation on promotion
to the senior scale of Class I not otherwise
available in the Fundamental Rules, it cannot

take away a right conferred on a Governmen{ servant.
- by any of the Fundamental Rules (FR 31(2) in this |

case ).

14. The respondents are therefore

directed to refix the pay of the applicants in the
senior scale of Class I in terms ovaR 31(2) from
the date tﬁéy became due for an increment‘invthe
junior scale after their promotion to the senior
scale, Theif pay should be refixed from that date

at the stage in the senior scele in the concordance
table corresponding to the pay in thé junior scale"
after the said increment, i,e., as if'they wefe
piomoted to the senjor scale on the’date,of the said
incremenf. The applicahts will be allowed increments
in the senior scale over the pay so refixed at annual
‘intervals thereafter. By way of illustratiOn‘
Dr.fSrinivasé Rao's pay in the sehior scaié should

be refixed at Rs 1300 from 1,12.1982 and his
ihcrements in the said_sbale over this paf shduld'be
allowed'at annual ihﬁervals thereafter on 1.12.1983,
1.12.1984 and so on, Arrears of pay due to the
apolicants should be paid to them as ekpéqitiously as
possible and in any event not létér then é months

from the date of service of this order.

Y07 Us




15. o The application is allowed as

1nd1cated above, ‘Parties to bear their own costs.

_,Sal-

/ [1 ,
(P. SRINIVASAN) "
MEMBER (A)
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