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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL ' 

BANGiLORE BENCH: 8ANGALORE 

DATEOTHE 21ST DAY OF FEBRUARY, 1 9 8 9. 

Present 

THE HON'BLE MR. JtJSIICE K.S.PUTTASI1JArIY .. VICE CHAIRMAN 

THE IION'BLE MR. L.H.A.. REGO 	 .. MEMBER(A) 

- kPPLICATION NO.183 01 1988(1) 

Smt, N.B.Vijayelekshmi, 
3869  III Block, III Stage, 
VI Main, 14st of Chord Road, 
Beseveswaranagar, 8angslore7 	 Applicant 

(By Shri S.K.Srinivesan, Advocate forAtc.  applicant) 

-vs.- 	 S  

The Collector of Central ExciEe 
and Customs, 
Central Revenue Building, 
Queens' Road, Bangalore-1. 

The Pasistant Cllector of Central 
Excise, 

_• 	 131 9  Infantry Road, 
Bangalorel. 	 .. 	Respondents. 

; (Sri M.S.Pedmarejeieh, Sr.Steding Counsel for Central  
S 	 - 	• 	Government for respondents.) 

1 	/ 
1 

This 'application coming oh for hearing 

this day, the HONtBLE MR. REGO, PIEcIBER(A), made 

the following: 
0rder 
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ORDER 

The applicant herein)  impugns Letter 

dated 28-4-1988(Ann.A8) by Respondent (R) 2, 

informing her, that she had not passed the 

prescribed Departmental Exarninstion(DE) in 

full, and that the second and subsequent annual 

increments drawn and paid to her were to be 

recovered. She alsochallEngea Letter dated 

24-5-1988(Ann.A-10) of R-2,informing her, that 

she has not passed the DE,within a period, of 

2 yeers,es prescribed and consequently the 

increments drawn and paid to her erroneously, 

have to be recovered in instalments, as specified 

therein. She further preys for .a direction to the 

respondents to constitutb a Board of Examiners 

('Board').to hold the Sfiva-.Voce and to allow her 

to appear therefor and to issue such other orders 

or directions as deemed proper in th. p. fEcts and 

circumstances of this case. 

2. The following is in short, the background 

to this case: Theapplicant entered as Upper D1v1 

sion Clerk ('uDc') in the Central Excise Department 

at Bangelore, from 6-9-1976. In course of time, 

she came to be promoted as Inspactress (OC).of 

Central Excise ("Inspectress" for short), on 

20-419837 by R-1,by his Order bearing the same 

date 
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date (Fnn.A-1). kccordiag to pare-4 of that 

Order, she was required to pass the prescribed 

DE, within a period of 2 years, from the date of 

reportinq for duty as Inspectress(OG) of Central 

Exc ise. 

3, kccording to the syllabus prescribed 

for the DE,?or the post of lnspectos/InpeotreSses 

of Central Cxcise - vide,pre 144 of the Central,: 

Cxcise Circle and OlvIsiorel Office Procedure manual 

('Nanual' for short), as corrected upto 304197 end 

Rule 5 of Rppendix XVI thereof, the candidates are 
7 

required to appear for the following six Papers, 

the maximum marks awarded for each, being 100. 

Pape,r 	 - 	Subject 
(i) 	 (2) 

I ' 	Central Excie (without books) 

II 	Customs (with books) 

* III 	 dmiristretion (with books) 

IV 	Law (with books) 

V 	Viva Voce 

VI 	Hindi 

------------------------ 

The applicant is said to have passed 

in all these Papers, except PaperV, relating to 

Viva Voce(vitta f4nnsA2 to R7). 

5. The applicant states, that as a 

result, periodical annual increments in the post 

of 
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of inspectress, were released to her, from 1984 

to 1988 (both years inclusive) with effect from 

the 1st of April each year. 

6. The applicant further avers, that 

all of a sudden, R29 by his impugned letter dated 

28-4-1988 (Ann.R8), directed her, to credit imme 

diately,the amount of Rs.39 370/' saidtc 	ye 

been overpaid to her, towards release of her 

annual incráments (second increment and onwards) 

for the period from 1-4-1985 to 30-4-1988, as 

she had not passed the prescribed DE,in full. 

7, Thereon, \the applicant is seen to tue 

represented to R-1,on 1151g88(Aflfl.9), stating, 

that she had already passed the prescribed DE 

except the 	vaVO, as the respondent had not 

conducted the same for her, so far. She is said 

to have pointed out therin, thateccordiflg to 

the ilanual, jjXe Voce  (Paper v), had to be conducted 
not 

by a Board, with an offi -cejJlowei in rank than 

the Assistant Collector of Exci€ as Chairman 

and two officers, not below the rank of Superintendents. 

The applicant alleges, that the respondents neither 

asked her to.submit an application,for admission 

to the Viva Voç (Paper sJ) nor directed her to 

appear for the some, before the Board on/at a 

specified date/time. She states that consequently, 

she 
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- 	she was under the bone fide impression, that the 

Viva Voc.e for her, would be conducted by the Rcnini 

stration, at its convenience and therefore, she was 

not at fault, for not appearing for the same. She 

further states, that she is ready even now, to appear 

for the Viva Voc,on/at the dete/time,thet would be 

fixed by the respondent5. In view of the foregoing, 

she avers, that she had requested the respondents 

not to rer from her, the.  ennuel increments rel.pased 

to her erl.ier,for the period from 1-4-1985 to 

30-4-1988. 

7. R-2however, negatived her request,by the 

aforesaid impugned letters dated 28-4'1988(Mnn.F8) and 

24-5-1988(Ann.10),Ofl the score, that she did not 
	 'a 

pass the DE, within. "the prescribed period and ordered 

recovery in instalmente as specified therein, of the 

overaymeflt made to her, on account of release of annual 

increments as aforementioned. 

6. Iggrieved, the applicant has come before 

us,throughher present epplicetion,.?or redress. 

9.The respondents have filed their reply 

countering the application. 

10. The main thrust of the attack of Shri S.K. 

Srinivasen, learned Counsel for the applicant, was, that 

his client,had faithfully appeared for the written tests 

in 

0 
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in Papers I to IV and VI, but she could not appear 

for the Viva Voce(Paper v), as the respondents had 

not constituted the Board,according to Annexure 'B' 

to Appendix XVI CPara  144(a)7 of the Mnua1 and 

directed her, to appear for the same on/at the 

specified date/time. He asserted, that his client 

was eager to acquit herself, even in the Viva Voce 

and was awaiting a direction from the Board to 

appear before it. 

11. The applicant he said, had appeared for 

the written tests in Papers I to IV between June 1977 

to June 1979.. when she had finally cleared these tests. 

After a lapse of nearly six years, he ststed, the 

respondents released the second ennual increment of 

his client,with effect from 1-4-1985 and the ensuing 

increments as well, which he emphasised, led her to 

believe,that she would be required to appear for the 

Viva Voce 7 only when directet y the Board. But, to her 

surprise, Shri Srinivasan submitted, 	 by his 

impugned Memo dated 25-5-1988(Itnn.A10)1  imputed the 

blame of"contributorynegligerice" to her, for not 

pasEing the DL Shri Srinivasen asserted,thst thereby, 

R29  had admitted,that the respondents were also 

blameworthy,in not directing the applicant to appear 

for the Viva Voce ,before the Boerd,,either through an 

application from her or suo motu, for which lapse7  he 

sedulously 
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8edulouSly contended, his client could not be 

vicariously held liable. 

12. He pointed out,that the annual increments 

were released to his client, as long as after six years 

in 1985, after she had cleared the written test last1  

in 1979. He refuted the coc)tention of the rerndents, 

that this was an Inadvertent error, as these increments 

- were released after careful :preeLIdit and scrutiny 

of the service, recod,Inciuding the Service nook of 

his client. The respondents were disingenuous7  in 

trumping up this excuse,he said, as the increments 

were released for four years at a stretch, from-,  

1985 to 1988. 	The only Inference that could be drawn 

therefrom he affirmed, ues, that the respondents had 

released the annual increments to his client,uith 

full awareness and knowledge of the facts of the case 

and therefore, 	It illbehoved them to take recourse 
A of 

to a volte fece,a?ter an unconscionable delay,/as long 

as nearly five years, 	to recover a 	ubstntiel amount 

from his client, on the plea of erroneous payment. 	In 

fact, he said, 	the bar of promissory estoppel operated 

in law, 	against them,in effecting this highly belated 

\ recovery. 	He also held the respondents guilty,of 

• recovering a sizeable sum from his client retrospectively, 

2 with effect from 1-41985 7 uithout affording her any 

opportunity to substantiate her cese,specially when 

such recovery resulted-in serious civil consequences. 

13.Vehemently - 
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Vehemently repelling the above corterr 

tions, Shri Padmarajaiah, learned Central Government 

Senior Standing Counsel7 eppearing for the respondents, 

submitted, that according to para4 of Ann.1, relating 

to the promotion of the applicant as Inspectress, it 

was incumbent on the epplicant,to pass the prescribed 

DE, within a period of two years, from the date of 

her reporting for duty, as Inepectrese. She was 

required to acquit herself of this DE, in full end 

the applicant was well auare of the same, he stressed, 

but for reasons beat known to her, she failed to do so. 

The Department however, he conceded, erroneously 

released the annual increments to her, with effect 

from 1-4-1985, to which she was not legitimately 

entitled and this irregular payment had later to be 

recovered from her, he explained. He maintained, that 

the applicant was enswerable for her negligence, in 

not applying for appearing for the Viva Voce and 

alleged,tht the applicant was making a pretence of her 

innocencE, by throwing the entire blame oh the Department. 

Shri Padmarajaiah, sought to fortify his 

argument,relying on Rule 6(2)(11) of Appendix XVI to 

the Ilanual, which reads thus: 

te6. Consequences of not passing the 
Departmental £xemination. 

(1) 	xx 	xx 	 xx 
- 	 xx 	xx 	 xx 

4- 
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(2) 	(i)(a) & (b) 	xx 	xx 	xx 

(ii). Officers appointed other- 

wise than on probetion,whether by 

direct recruitment, promotion or 

by transfer, who are required to 

pees a departmental .exemircation 

under these Rules will not,except 

in the case of persons appointed 

as tower Division clerks, be allow- 

-ed to draw further increments if 

they fail to peas the examination 

within the prescribed period. 
I 

The next increment inTauch 

cases Ahouldbe allowed 	jith effect 

from the date an which the officer. 

concerned actually passes the depart- 

mental examination, 	the determining 

date of passing th 	examination 	being 

-; the lest day of 	the examination in 

which he passes and not from the date 
- -. 

on which it fell dUB.lt 

15. He also placed relience on Rule 11 ibid 

) 	/1 
on the caption: "Compilation oçthe list of candidates - 

PvG 
for the Examinstion' 	to buttiesa the sarwe.Thie Rule 

is extracted below: 

1111.Compilstion 
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Cornpiletion of the list of candidates 
for Examination. 	All officers who 
wish to appear in the Departmental 
Examination, should formally intimate 
their intention to the Circle Officer, 
Divisional Officer/ColleCtOr,aS the 
case may be, by the end of December/ 
June for the examination to be held 
in May/November. The Circle Officers 
and the.Div.isiOnal Officers should 
prepare lists of such officers and 
forward them to the Collector so as 
to reach him before the end of Jan-
uary/July for the May/November 
examinatIon. The Collector will 
prepare a consolidated list for the 
whole CoUectorate, assign a roll 
number to each canddete and infm 
them through their Divisional Officer 
of the dates and centres of the. 
examination." 

16. Elaborating, Shri Padmarajeish stated, 

that intimation in this regard, was sent to the 

concerned Range Of'fice,through the Divisional Office, 

in which the applicant was working at the relevant 

time. Pccordihg to instructions in the Manual, he 

stressed, it was the duty of the applicant, to 

intimate to the appropriate authority, in the prescribed 

proforma o  her intention to appear for the Viva Voce 

for the particular half-yearly period. He referred to 

the specimen proforme at P.pn.R1, which he said, was 

explicit. On receipt of intimation as above, he 

clarified, that the Divisional Of?icer,%aJOUld forward 

the various applications to the Headquarters' Office, 

for assigning Roll Numbers to the candidetes,interlding 

to appear for the DE. 

17.hri 
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Shri Padmarajaiah further stated, 

that it was pertinent to mention, that the 

appiicant'herself,uasat the material time, 

dealing with administrative correspondence,when 

the aforesaid communication, in regard to holding 

the DE,ues circulated and ues thus well auare,that 

she was required to appear for the Viva Voce, to 

enable her to pass the D('in full, to quelify for 

drawel of her annual increments. She could, not 

thus feign ignorance in thisrespect, he argued. 

The conduct of the applicant too, in 

this episode was dubious, he alleged, in that she 

remained cryptically silent and complacent, for as 

long as nearly 6 years from 1979 to 1985,uhen her 

increments were not released. She was not a new 

entrant but had put in a fairly long length of 

service and was thus well-conversant, With rules 

and regulations and therefore, he said, that in 

the heart of heerts,she must have known, that her 

not acquitting herself in the Viva tfoce, must have 

p 	been the impediment,to the annual, increments not 

\ 	
having been released to her, for so long. She did 

not even bestir herself, he asserted, to seek inatruc 

tions from the' concerned authoritie5ebOut the factual 

to clearance of the Viva Joce by position,in regard  

her. These antecedents, he said, were revealing,8S to 

the dubious conduct of the applicant. 

19.Shri 
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5hri Padmarajaish therefore pleaded, 

that the applicant was not truthful and urged,that 

/ 	 the application be dismissed,as devoid of merit. 

We havegiven due thought to the rival 

pleadings and examined carefully,the relevant record 

and other material pieced before us. In order to 

help unravel the truth, let us first exèmine the pertinent 

rules governing the DE and the Viva lloce -in particular,. 

the course of events that took place and the conduct 

of the respondents as well as the applicant. Rule 5(iii) 

of appendix XVI of the Manual, prescribing the DE,for those 

appointed by promotion,from within the Department.,.in 

which category the applicant falls, reads thus: 

"5. Pe.rio.d within which the Departmental 
Examination should be passed.— 

(i) 	xx 	xx 	xx 

	

xx -. xx 	xx 

(ill) Orricers appointed by promo-
tion from within the Department or by 
transPer from other Department should 
subject to the provisions of Rule 7(a* 
(j), pass the examination prescribed 
for the grade to which they are promo-
ted within two years of their appoint-
ment "or within the first two year, 
chances occurring after their appoint-
ment, whichever is later" at the end: 

Provided that in case where an 
officer is not able to pass the exa 
mination within the prescribed period, 
the Central Board of Excise and Customs 
may for good and sufficient reasons 
extend the period." 

2 1. The 
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21. The portion regarding Paper V on 

Jive Voce in Annexure 'B' to Appendix XVI of 

the Manuel, reads as follows: 

"Paper V - Vivé Voce 

Questions on general working 
of the Collectorate, Economics, 
Geography end general knowledge 
relating to production etc., of 
excisable goods in India. The 
candidate's knowledge of proce-
dures and work he has been handlipg 
during the period of training will 
be particularly, tested. 

This examination will be conduc-
ted by a Board of Examiners with an 
Officer not lower in rank then an 
Assistant Collector as Chairmen and 
two officers not below the rank of 
Superintendents." 

22, The Note below ,the tabular statement, 

in pars I of the Letter dated 12-6-1984(Ann.R-I), 

addressed by R-1,to the Deputy Collector of 

Cuatoms(Hqrs.) flangalore and to all Assistant 

Collectors of Customs, in charge of Divisions, 

clearly states as under: 

"NOTE: Viva Voce Test and Hindi Oral 
(i.e., test in reading of peti-
tions etc., and conversation in 
Hirdi) should be conducted by 
respective Heads of Offices 
within 10 days of the conclu-
'sion of the writta.n Øepers." 

23. From the following Annexures furnished by 

the applicant, it is seen 4that she passed in the 

uritten 
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uritten tests in the various Pppers as below, 

according to the results declared by R-i. 

Reference 
1QUQ8Sd Date of the  

S,No. 	to Anne- I 	II III IV 
xure. 

----------------------- 
-(3) ---- 

A-3dt. 
1-9-1977 p 	p F A June 1977 

A-2 	dt. 
5-6-1978 - 	- p - Dcr.197? 

(jjj)9-6 	dt., 
27-4-1979 F 	P - - 22-12-1988. 

(iv) 	7 	dt. 
30-10-1979 - 	- -. p June 1979 

(v) 	A-5 	dt. 
14-11-179 p 	- - - June 1979 

Abbreviation: 	'A' means 'Absent' 

'F' means 'Fjled' 
'P' means 

The above Annexureswhich are in the 

nature of Establishment (enera],Stending Orders of R-1, 

generally stipulate, that necessary entries be made 

in the Service Book of the concerned individuals 

regarding the results of the DE,citing reference to 

the pertinent Standing Orders. 

Ann.4 dated 16-7-1977 reveals, that the 

applicmt was exempted by R-1, from passing Paper IV 

(Hindi) (seems to be a mistype for Paper vi), as she 

had 
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had passed the S.S.L.0 Examination with Hindi, 

as one of her;subjects. 

It is striking, that none of the 

above Pnnexures.,releting to declaration of the 

results of the CE, indicate the result of the 

Viva Voce. According to Annexure R-1(para 22 above 

the Viva Voce, is required to be held by the respec-

tive Heads of Offices, within 2 period of 10 days 

of the conclusion of the written Ppers(emphasis 

added). 

It is thus evident,that the Viva Voce 

is to be held ma matter of days, after conclusion 

of the tdritten tests. 	Shri Padmarajaish explained, 	that 

as the applicent did not apply in the prescribed 

proforma 	(Ann.R-1 ),indiceting her desire to appear 

for the Viva Voce, this test was not held for her. 

This explanation prima fade, 	does not carry 

conviction1for the following reasons: Firstly, 

Ehri Pedmarajaiah has not produced the said epplica 

tion fofm filled in,by the applicant. Secondly,it appears 
-/ •-- 	I 

from the Note,reproduced in pare 22 above, 	that the 

Viva Voce 	is an inevitable concomitant of the 

uritten tests and has to be held by the Board(para 21 

above), within a period of 10 days (pare 26 ibad). 

The various Annexures in the form of Standing Orders 

of R-1 	reveal(pere 24. ibid), 	that the entries regarding 

the 
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the declaration of the results of the DE are to be 

promptly made in the Service Book,of the concerned 

individuals. This implies,that the Department was 

required to monitor vigilantly, the passing of the 

DE in full, by each individual,to help regulate 

release/grant of increments/promotions. We can 

understand the probability of a stray human error 

on this account,on the part of the Departmert,in 

respect of passing of Paper tI, Viva Voce, by the 

applicant, but we cannot bring ourselves to believe, 

that it could have recurred as many as five times, 

when the results of the DE were declared on each 

occasion(pera 23 above), over a period of nearly 

3 years and that this should have escaped the notice 

of the Department,for a period of nearly a decade i.e., 

upto 2B4-1988(Ann,1B) and 24-5-1988(.nn.A-10),when 

these impuned letters were issued by R-2. We are 

of the view,that in the light of the above facts 

and circumstances, this flagrant lapse on the part 

of the respondents was unconscionable, for which 

vicarious blame cannot be imputed to the applicant, 
I 

even on grounds of
q 
 contributory negligence, as they 

now seenito do, In this context, the respondents 

are well advised to bear in mind, the legal maxim, 

that "no one ought to be put in an unfair, position, 

by the act of another" - non debet alteri per 

alterum inigue conditlo inferri. Further, the 

applicant 
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applicant is seen to have proved her bone fides 

by readily appearing for the Vjva Voce even when 

held far too bel.atedly,by the respondents on 

171988,on their own and to have passed therein. 

28. Shri Padmarajaieh invoked the decision 

in 1987(2).SLR 144 CT(G161AHATI) (bIN DAVAL PIIJKHERJEE 

-vs.- U.O.I. & ORSJ to bring home the point, that it 

was not obligatory on the pert of the respondents,to 

make the applicant appear for the Viva Voce. 

We have gone through the facts in DIN'-

D1YAL P1UKH1RJE's case. We find that they are not 

similar to those in the case before us, primarily 

because in the former, the applicant had failed to 

pass the Written test, while in the present case;  

the respondents have clearly admitted in pere-3 

of their reply, that the applicant has passed in 

all the Peperexcept in Paper V,relating to Viva Voce. 

The decision in DIN OYRL !UKHERJEE'.S case ,is therefore 

of no avail,to the respondents. 

On the contrary, the dicta of the Supreme 

Court in 1981(1) SLR 326(SC) (THE STRTE or i1RHAR5HTRA 

& P.NR. -vs, CHANDRAXANT ANANT KULKARNI & ORS7has 

a bearing on the present case. In that case, the 

Supreme Ci.rrt held,that the applicant could not have. 

been reverted for not pessinhe DE, as the same was 

not held by Government. In the present case, we are 
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of the vieu that the Viva 'Voce, should have been 

held by the Department on its own, for the reasons 

stated by us in pares 26 and 27 supre. On this 

analogy, it is clear, that the annual increments. of 

the applicant in the case before us, could not'have' 

been stopped by the respondents, as they themselves 

failed to hold the Viva Voce in time and In 'fact,' 

held it later on their own, after an inordinate lapse 

of nearly a decade. In fact,, the decision in DIN DAYL 

!HJKERJEE's case reveals, that the Viva Voce is to be 

held, only after the individual passes the written 

tests. Nothing prevented the Department from holding 

the Viva Voce, for the applicant within 10 days of,her 

pessing/th2 remaining written tests, in Papers I end IV 

In June 1799  specially, when it was required to. 

monitor vigilantly, the passing of the various tests 

by the applicant, as observed by us in pars 27 supra. 

The doctrine of promissory estoppel, 

relied on by Shri Srinivasen, is far-?etched in this 

case, as what is necessary for this principle to 

apply, is that the promisee,should have altered his 

position, in reliance on the promise. Such is not 

the case before us. 

In the result, we make the following 

Order and directions: 
S 

(1) We declare that the Department ought 

to have arranged, to hold the Viva Voce 

in respect of the applicant on its own, 

in 



in terms of Annexure 'B', to Appendix 

XVI of the Manual, no sooner then she 

had passed in all the tritten Tests 

i.e., Papers I to Itl and VI, uithout 
insisting on -a formal application from 
the applicant, to hd].d the said Vivo Voce 

for her. 

(ii) As a result, we guash Letters dated 

28-4-1988(Ann.A..8) and, 24-5-1988(Ann.A-10), 

addressed by R-2, to the applicant, 

directing her to repay th amount of 

Rs.3370/_ (said to have been paid to 

her in excess, on account of erroneous 

release of her annual increments for 

the period from 1-4-1985 to 30-4-1988) 

as this recovery is iliegal,specially, 

when the applicant has later in july 

1988, appeared for the Viva Voce, no 

sooner than directed by the t3epsrtment 

on its oun and passed in the same. 

33. The application is disposed of in the 

above terms. No order as to costs, 

-j 

VICE CHAIRMAN. 
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