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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

BANGALORE BENCH: BANGALORE

DATED THE 21ST DAY OF FEBRUARY, 1 9 8 9,

Present

THE HON'BLE MR. JUSTICE K.S.PUTTASWAMY .., VICE CHAIRMAN
THE HON'BLE MR, L.H.A. REGO : «e MEMBER(AR)

. nplechriom NO,783 OF 1988(F) -

" Smt, k B.Vija alakshmi,

386, III Block, 111 Stsge,

VI Nain, ‘West of Chord Roed,

Beseveswaranagar, Bangelore~79 Applicent

(By Shri S.K.Srinivaéan, Advocate forfhe epplicant)

‘ -vVs$."

1. The Collector of Central Excise
and Custonms,
Central Revenue Building,
Queens' Road, Bangslore-1i.

7. The fssistant Collector of Central

s Excise,
Vo e e - 131, Infantry Road,
roa " " “Kfﬁ‘* .Bangalore-1. .o Respondents.,
3» S (Sri M.S. Padmaragaxah, Sr. Standing Counsel for Central
- f' f Governmant for tespondents.)
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T ' :ThiS‘epplication_coming on for hezring
this day, the HON'BLE MR. REGO, MEMBER(A), mede

the following:
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ORDER

" The applicant herein, impugns Letter
dated 28-4-1988(Ann.AB) by. Respondent (R) 2,
informing her,that she hed not passed the
prescribed Depertméntal Examinetion(DE) in
full, and that the second and subsequent annuai 
increments draun and paid to her were to be .
recovered, \Sbe alsb“challsngea Letter deted
24-5-1988(Ann.A=10) of R-2, informing her, that
she ﬁas‘not’passed the DE within & period of
2 yeers,as prescribed ahd consequently;the"
incremants drawn and paid to hér erroneously,
have to be recovered in_instalménts, as specified
therein. §he further preys Fo?.a directiﬁn to the
respondents, to constitutk a Board of Examine:é
('Board'),to hold the !i!E:EQEE and to allowu her
to appéar therefor'énd to issue such other orders
or directions as deemed proper, in the facts and-

circumstances of thic cacss,

2, The following is in short, the background

to this case: The applicant entered as Upper Divi-

sion Clerk ('UDC') in the Central Excise Department

at Bangazlore, from 6-9-1976. In course of time;'
she came to be promoted as Inspectress (0G), of
Central Excise ("InsbeCtress" for short), on

20-4-1983,by R=1, by his Order bearing the same

ﬂL ' dafa.’
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date (ﬂnn.A-1). fccording to pare=4 of that
Order, she wes required tq.pass the prescribed
DE, vithin @ period of 2 yeers, from the date of
reporting for duty, as InSpectress(GG) of Central

Excise,

3. &ccordiqg to the syllabus prescribed
for thé DE, for the post of.Inspectonﬁ/ihspettresses
of Centrel Excise - vide pere 144 of the Centrel
Excise Circle»apﬁ Divisiomel Office Procedure Manuel .
('"Manuel! for short),;s,corrected upto 30-4-1973 end
Rule 5 of ﬁppendix‘XVI thereof, the candidateg arel-
required to appear for the following six Papers,

the meximum marks ausrded for each being 100.

Paper -~ Sybject
1 (2 ]
Centrel Excise (without books)
11 Customs (with books) '
111 Administration (uith books)
v Law (uith books)
N v Viva Voce
N
\ C S e e - 5wy 09 - o - s S v . - D . D s TS are W WO > o O - s G G S e = - - -
\)‘p | ’ ’ . )
ifk'; , 4, The appliéant is sa@id to have passed

,# ~ in all these Papers, except Paper-V, relating to

Viva Voce(vide AnngA=2 to A7).

5. The applicent stetes, thet as a

result, periodicel esnnual increments in the post
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of Inspectrese, were released to her, from 1984
to 1988 (both years inclusive) uith‘effect from

the 1st of April each year.

6. The applicant further svers, that
all of a sudden, R2,by hie impugned letter dated
28-4-1988 (Ann.R8), directed her, to credit imme-
dzataly,the amount of Rs.3, 370/- salﬂ tz ' ve
been overpaid to her, touards relaase of her |
annual increments (second increment end onuards)
for the period from 1-4-1985 to 30-4-1988, as

she had nof passed the brescribed DE,in full,

7e Thereon,\phe applicant is seen to have
represented to R=1,0n 11-5-1988(Ann.&-9), stetlng,
that she had slready passed the prescribed DE
- except the !gggkggggklas the respondaqt had not
conducted the ssme for her, so far. She is said
to have pointed out theréin, thet eccording to
the Manual, Vive Voce (Paper V), had to be conducted

& not

by a Board, with &n officer/lower in rank then

the Assistant Collector of Excise as Chairman

and tuwo officers, not belou the renk of Superintendents.j

The applicant alleges, that the respondents neither
esked her toisubmit en anlication,for admission
to the Viva Voce (Paper V) nor directed her to
appear for the seme, before the Bpard on/at a \
specified date/time., She states ﬁhat conséquently,

V«QL - she
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she was under the bona fide impression, that the

Viva Voce for her, would be conducted by the Rdmini-

stration, at fts convenience and therefore, she uas

not st fault, for not appeering for the same. She

further states, that she is ready even now, to appeer

for the Vive Voce,on/at the dste/time,that would be
fixed by the respondents. In vieu of the foregding,

éhg avers, that she had requested the respondents

_ not to recover from her,the annuel inciﬁements. released

”to'her eéx1ier,fdr the period.f;om 1-4=1985 to‘v

40-4-1988. ' _' '

7. R=2 however negatived her request by the
aforesald impugned lettere dated 28-4—1988(Ann.k8) and
24-5-1988(Ann.A=10),0n the score,that she did not

pass the DE;githin.ihe preacribedApériod and ordered

recovery in instalmants,as'specified therein, of the

~overpayment made to her, on sccount of relescse of annual

increments as aforementioned,

6. Rggrievéd, the applidant hes come before

us,through-her present epplication, for redress.

9,.The respondents have filed their reply

countering the spplication,

10, The main thrust of the stteck of Shri S.K.
Srlnlvaﬂgn, learned Counsel for the applicant, was, that

his cl1ent had faithfully appeared for the wuritten tesets

] o in
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‘to Appendix XVI /[ Pera 144(a)/ of the Manual end

in Papers I to IV and VI, but she could not appeer
for the Vive Vdce(Paper V), as the respondents had

not conetituted the Board,according to Annexure 'B°'

directed her,to appear for the same on/et the
specified date/time, He esserted, that his client

uas eager to acquit'herself,even in the Viva Voce

~and wasg auaifing a direction from the Board to -

appear before it.

11. The applicent he said, had appeaféd for

‘the uritten tests in Papers I to IV, between June 1977

to-June 1979, uhen she had.finaliy cieared these tests.,
Rfter a lapse of nearly six years, he ststed, the
resbondents released the ssecond annual incremaht of

his client,uith effect from 1-4-1985 and the ensuing

increments as well, which he emphasised, led her to

believe,that she would be required to appeer for the
Vive Voce,only when directec ty the Boerc, But, to her
S 13 > S » » [ ‘ R_ K os
urprlse,”Shrl rinivesan qubmztted,«%haﬁx 2, by hi
impugned Memo dated 25-5*1988(Ann.A-10),imputed the
blame of"contributory negligence" to her, for not

passing the DE, Shri Srinivasan asserted,that thereby,

- R=2, had admitted,that the respondents were slso

blameworthy,in not directing the applicent to apbear

for the Viva Voce before the Boerd,either through an

applicstion from her or suo motu, for which lapse he

)

dy, : ‘ sedulously




_trumping up thie excuse, he said, as the increments

sedulously contended, his client could not be

viceriously held liaﬁle.

12, He pointed out,that the annuel increments
were released to his client, as long as after six years
in 1985, after she had cleared the uritten test last,
in 1979, He refute¢ the contention of the-reeﬂﬂndants,
that this wees an inadvertént error, as tﬂese increments
uvere relaasad after careful pre-audit and Bcrutiny
of the servica record including the Service aaok of

1
his client, The respondents wvere dlsingenuous in

were released for four years at e stretch Prom'~ .
1985 to 1988, The only inference that could be dfawn
therefrom hé affirmed, uas, that the respandents hed
reléased the annual increments to his client,uwith

full auareness and knowledge of the facts of the case

and therefore, it i11-behoved them to teke recgurse
@Lof

to 2 volte fece after an unconscionable delay, /s long

as nearly five years, to recover e subcstantial amount

from his client ,on the plee of‘erroneous payment. In i
fact, he said, the bar of promissory ectoppel operated |
in lau,,agéinst them,iﬁ effecting this highly belated i
recovery. He also held  the reépondents guilty,of
recovering a sizeable sum from his client retrospéctivelx
with effect from 1-4-1985,uithout effording her any T
Opbortunity to substantiate her cese,specially when : |

euch recovery resulted.in serious civil consequences.

PSS
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«%, 13.Vehemently




13. Vehemently repelling the sbove conten-
tions, Shri Padmerajaiah, learned Central Government
Seniof Sténding Counsel,appearing'for the respondents,
submitted, that according to para=4 of Ann.A=1,relating
to the promotion of the applicgnt ee Inspectress, it
was incumbent on the applicant,to pass the preécfibed
DE, uithin' a period of tuo years, from the date of
her teportiﬁg for duty,esAInspept;ega. Shé uas-
required to acquit herself of this DE, in full end
the applicant was well auare of thE‘Samé,«he stressed,
but for reasons best known to her, she failed to do so.
The Department however, he conceded, erroneously
released the annual’ ;ncrements to her, uxth effect
frOml1~4-1985, to which she was not legitimately
entitled and this irregular payment had later to be
recoverea from her, he éxplained. Hé.maintained, thaf

the applicant was answerable for her negligence, in

not epplying for appearing for the Viva Voce and §
alleged,th:t'the applicant wes making & pretence of her

innocence, by throuwing the entire blame oh the Department. E

i
t

14, Shri Padmarajaiah, sought to fortify his ;
argument,relying on Rule 6(2)(ii) of Appendix XVI to
the Manual, which reads thus:

%5, Consequences of not passing the

Departmental Examination.=

_ (1) XX XX XX
. T xx XX XX

a——




- (2) (i)(a) & (b) xx xx 2#
XX XX XX

(ii) Officers eppointed other=

wice tﬁan‘on probestion,whether by

direct recruitment, pfomotion or

by trensfer, who are required to

pass a8 départmental,examin@tion

under these Rules will not,except

in the case of persons appointed'

'ag Louer Division clérks; be alﬁou; o
‘ed to dreu further increments 19_:

., they fail to pasé the‘examination

within }he prescribed period,

~ ' The next increment in such
cases should be alloued with effect
from the dete on which the officer.

‘ cohcerned actualiy basses the depert~
mental exémination, the determining
date of pessing the examination being

" the last day of the examination in

vhich he passes and not from the date

on which it fell duse,®

15, He aleo placed reliance on Rule 11 ibid

on the caption: "Compilation oﬁfhe list of candidates

fdr the Exéminationﬁ to buttress the seme.This Rule
. is extracted belou:s _
| Nﬁt _ "11.Combilation’

-

- e —— ———
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11, Compiletion of the list of candidastes
_for Examination.= All officers who
wish to sppear in the Departmental
Examination should formally intimate
their intention to the Circle Officer,
Divisional Officer/Collector,as the
cese may be, by the end of December/
June for the examination to be held
in Mey/November, The Circle Officers
and the Divisional Officers should
prepare lists of such officers and
foruard them to the Collector so as

- to reach him before the end of Jan~
vary/July for the May/November t
examination. The Collector will
prepare a -consolideted list for the
‘whole Collectorate, assign & roll
number to ‘each candidate and infarm
them through their Divisional Officer
" of the dates and centres of the
examination,” : '

16, Elaboreting, Shri Padmerajeish ststed,
that intimetion in this regerd, ves sent to the. -
concerned Renge Office,through the Divisional Office,
in‘uhich thavapplicanf ua§ uorking at the relevant '
time, fccordinhg to instrugtianS'in the Manual, he
stressed, it uaé the duty of the applicant; to
intimete to the appropriate authority,in‘the prescribed
proforme, her intention to eppéar for the gégg‘!ggg,
for the particulsr haif-yearly period, ' He referred to
the specimen proforme at Rnn.R=1, which he said, uwes
explicit. On receipt of intimétion as sbove, he
clarified, that the Divisional Officer,would forward
the varidus applicationé to the Headquerters' Office,
for sssigning Roll Numbers to the candidetes, intending

to appear for the DE,

%& o o 17.Shri

e
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17. Shri Padmarejaiah further stated,

that it wss pertinent to'ﬁention, that the
applicant'ﬁérself,uas at the maﬁerial time,
dealing with administrative correspondence,when
the aForeseid.COmmunication, in regard to holding
the DE,ués circuleted and wes thus uwell suezre, that
she was required to sppeer for the Vive Voce, to
enable her to pess the DE'in full, to guelify for
_draual of her annual increments, She could. not |

thue feign ignorance in this respect, he argued.

18. The;cépduct of the applicant tﬁo, in-

A this.episode was dubious, he élieged,_in that she
remained érypticaliy.silent and compiacent,fdr 8s
longia§ nearly 6 years Froﬁ 1979 to 1985,uhen her
increments were not relgaged;' She was not & new
entrant but head put in a fairly long length of

service and uas”tﬁus uell-cahversent,uith rules

enc regulations and therefore, he said, thet in

the heert of hearts, she must have knoun, that her

not acquitting herself in the Vive Voce, must hsve
been the impediment,to the annual increments not
having been released to her,for so long. She did

' not even bestir ﬁerself. he ascerted, to seek instruc-
tions from the concerned authorities,6about the factual
position, in regard to clearence of the Vive Voce by

her. These sntecedents, he said, uere revealing as to

the dubioue conduct of the applicant.

qﬁt ‘ ‘19.5hri

———




19, Shri Padmerajaiah therefore pleaded,
thet the applicent uas not truthful and urged, that

the spplication be dismissed as devoid of merit.

20, We have given due thought to the rivel !
plezdings and examined cagefully,the relevant record
and other meterial pleced before us; In order to
help unfavel_the trufh, let us first examine the pertinantg
rules, governing the DE and the Viva VYoce-in particular, |
the course of events thet took place and the conduct

of the respondents as uwell as the apblicant. Rule S(iii),

‘of Appendix XVI of the Manuzl, prescribing the'DE,for those

appointed by promotion,from within the Depertment,in

which category the applicant falls, reads thus: ;

g, Period within which the Departmental
Examination should be passed,~

(1) xx XX xx

(ii) XX Xx XX

(iif) OfFficers appointed by promo-
tion from within the Department or by
transfer from other Department should

. subject to the provisions of Rule 7( aS
(i), pass the examination prescribed
for the grade to which they are promo=
ted within two years of their appoint-
ment "or within the first two year :
chances occurring after their appoint- '
ment, whichever is later" et the end. ;

Provided that in Case vhere an
officer is not aeble to pass the exa-
mination within the prescribed period,
the Central Board of Excise and Customs
may for good and sufflcient reesons.
extend the period," 4 B

'Ak. ' 21.The

e



21. The portion regsrding Paper V on .
Vive Voce in Annexure 'B' to Appendix XVI of

the Manuel, reads as follouws:

"paper V - Viva Voce

Questions on general working
of the Collectoraste, Economics,
Geography end generel knowledge
releting to production etc., of
excisable goods in Indie. The
candidete's knowledge of proce-
‘dures and work he has been handling
during the period of training wiil
be particularly taetad.

" This examination will be conduc-
ted by a Board of Exeminers uwith en
Officer not lower in rank then an
Assistant Collector as Chairmen and
two officers not below the rank of

' Superintendents.®

\

22. The Kote belouw the tabular statement,
in pera 1 of the Letter dated 12-6-1984(Ann.R-1),
addressed by R-1, to the Deputy Collector of
Customs(Hqrs.) ﬁangalore and to all Assistant
Collectors of Customs, in charge of Divisidns,
clearly stetes as under:

“NOTE- Viva Voce Test and Hindi Oreal
(i.e,, test in reading of petl-
S . tions etc., snd conversation in
) o : Hindi) should be conducted by
RN respective Hesds of Offices

A within 10 days of the canclu-
Lo ' ‘sion of the written pspers.®

_ 23, From the follouing Annexures furnished by

the applicant, it is seen,that she passed in the

L

- uritten

v o g | e Tt
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L P
uritten teste in the verious Pepers ss below,
sccording to the results declared by R=1,
Reference --b2Rers_ip.which pessed Detgaof the:
S.,No. to Anne- I 11 111 IV ¢
Xure, ;
(1) (2) (3) ‘ (4)
(i) A=3 dt. - | ;
1-9=-1977 P P F A June 1977 :
(ii) A-2 dt. S .
5-6-1378 - - P - Decr.1977 i
(iii)&-6 dt.. : | o
27-4=1973 F P - - - 22=12-1988.
(iv) A-7 dt., ;
30-10-13979 - - - P June 1979 §
(v) #£=5 dt. | iy
14-11=13793 P - - - June 1973
Abbreviation: 'A' mezns 'Absent'
'F! meens 'Fziled®
'P! means '"Passed!

24, The above Arnexures, which are in the
nature of Eétablishment(Generaﬂ,standing Orders of R-1,
generzlly stipulate, that'necessa;y‘entries be made
in the Service Book of the concerned individuals, f
rega;ding-the results of thé DE ;jeciting re%erence to.

the pertinent Standing Orders.

25. Ann.4 dated 16-7-1977 reveale, that the
spplicent ues exempted by R=1, from passing Papef v
(Hindi) (seems to be & mistype for Paper V1), as she

o o
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had passed the S5,5.L.C, Examination with Hindi, !
as one of her subjects, . ' . f

26. .1t is striking, thet none of ﬂwé

above Annexures,releting to declaration of the

results of the DE, indicete the result of fhe

Eilgvgggg. According to Annexure R-1{para 22 above}.
thenzigg;!ggg, is required to be held by the respec~ :

{ i

tive Heads of Offices, within 2 periocd of 10 days

of the conclucsion of the uritten Papers(emphasis

added).

27. It is thus evident that the Vive Voce
is to be held in a matter of dsys, after conclusion
of the Written tests, Shri Padmarajaiah expleined, that
as the applicant did not apply in the prescribed
proforma (Ann,R-1).indicating her desire to appeer
for the Viva Voge, this test was not held for her.
This explanation prima fecie, does not~carfy
convictioanor'the follouinc rezsonet Firstly,
. thri Padmarajeish hae not produced the said epplice-
tion form filled in,by the applicant. Secondly,it sppears
from the Noteqrepréducéd in pare 22 sbove, that the

Viva Voce 6 is an ineviteble concomitant of the

The various Annexures in the form of Stending Orders

of R-1 reveal(pers éa.ibid); thet the entries regarding

VQHL' _ | | | the

—




the declarétion of the results of the DE’are to be
| promptly made in the Service Book,of the concerned
individdéls. Thie implies,that the Department uae
required to monitor vigilantly, the passing of the

DE in full, by each individual,to help regulate

release/grant of incrgments/promotions. Ue can ,

understand the probebility of & stray human error
on this account,on the part‘of-the Departmert ,in
respect of passing of Paper V, Vivas Voce, by the
spplicant, but we cennct bring oureelves to believe,
that it could heve recurred as many as ijé times,
wvhen the results of the DE wers deélared’on each
occasion(para 23 above), over a period of nearly

3 years and thet this should have escaped the notice

of the Department for @ period of nearly e decade i.e.,

upto 28-4=1988(Ann.A=8) and 24-5-1988(Rnn.A=10),uhen
these impugned letters were issued by R-2, Ve are
of the view,that in the light of thé above facts

and circumstances, tﬁié flagrent lapse on the part
of the respondents was unconscionaﬁle, for which
vicarioﬁs bléme cannot be imputed to the applicant,
“even on'g;Ounds of”contributaty negligence:>as they
now seem to do, in this context, the respondents

are well advised to bear in mind, the legal maxim,

that "no one ought to be put in an unfair poéition,

by the ect of another" = non debet alteri per

alterum inigua conditio inferri. Further, the

o

— - applicant




epplicent is seen to have proved her bons fides

by readily appearing for tﬁe Vive Voce even when
- held ?ar'too belstedly by the respondents on

1-7-1988,0n their own end to have psssed therein,

28. Shri Padmsrejaish invoked the decision
in 1987(2) SLR 144 CAT(GOUAMATI) [DIN DAYAL MUKHERJEE
-vs,= U.0.I. & ORS./ to bring home the point, that it
was not obligatory on the part of the respondents,tu. |

meke the gpplicant appear for the Vive Voce.

28, Ye have gone through the facts in DIN '~
DAYAL NUKHERJﬁE’s czse, UWs find thet they are not
<similar to those iB\the case before us, primerily
because in the.former, the applicant had failed to
pass the uritten test, while in the present case, .
the respondents have.claatly admitted iﬁ bara-S

of their reply, that the applicant has passed in

all the Paperyexcept in Pasper V,relating to Vivs Voce,
The decision in DIN DAYAL MUKHERJEE's case,is therefore

of no avail,to the respondents,

30. On the contrary, the dictsz of the Supreme
Court in 1981(1) SLR 326(SC) 17735 STATE OF MAHARASHTRA
& ANR. -ys,~ CHANDRAKANT ANANT KULKARNI & ORS./has

e bearing on the present cese. In that case, the

Supreme CouTt held,that the spplicent could not have
been reverted for not passind}ha DE, as the same uas
not held by Government. In the present case, we gre

A
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of the vieu thet the VYivs Voce, should‘heve'been
held by the'Departmeht’on its oun, for ihe reasons
stated by us in‘pares 26 and 27 supra. On this
eﬁalogy, it is cleaf, that the ennual increments of
the applicant in the cese before us, could not have
been stopped by ihe respondents, as they themselves
feiled to hold the Vivz Voce in time and ;n“?ect; ‘
held it lster on their oun, after an inordinate lepse '
of nearly a decade. In fact, the decision in DIN DAYAL -
NUKERJEE'S case reveals, that the Viva Voce is to be
held, only after the individuel passes the uritten
tests, Nothing prevented the Depaftment from holding
the Vivs Voce, for the epplicant uithxn 10 days of . her
passiéﬁ?Zhe remaining uritten tests, in Pepers I and IV
in June 1579, specielly, when it vss requ1red to.
meniior vigilantly, the pascing of the various tests

by the epplicant, as observed by us in pera 27 suprs.

-

31, The dociiine of promissory estoppel,
relied on by Shri Srinivasen, is far-fetched in this
case, as whst is necesszary for this principle to
apply, is that the promiaee.ehould.have altered his
position, in reliance on the promise, Suéh is not»

the case before us,.

32. In the result, ue meke the following
Order and directions: . | : <
(1) We declare thet the Depsrtment ought
to have arrenged, to hold the Viva Voce
in respect of the applicant on its oun,

4
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in terms of Annexure 'B', to Appendix

XVI of the Manusl, no sooner -then she

had passed in all the Written Tests

i.e., Papers I to IV and VI, without
insisting on .s formsl spplication from
the applicant, to hold the said Vive Voce
fbr her, '

(ii) As a result, uve guesh Letters dated
28-4-1988(Ann.A=8) and 24-5-1988(Ann.R=10),
eddressed by R-2, to the spplicant,
directing her to repay th& emount of
Rs.3370/- (eaid to have been paid to
her in excess, on account of erroneous
release of her annual increments for
the period from 1-4-1985 to 30-4-1988)
as this recovery is illegal, specisally,
vhen the gpplicent has later in July
1988;‘appeared for the Vive Voce, no
sooner then directed‘by the Cepartment
on its own and passed in the seame,

33, The application is disposed of in the

above terms., No order as to costs,
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