* CENTRAL RDMINISTRATIVE TRIBUNAL
BANGALORE BENCH ' ‘
ZEXEIITT S o " -7

[ N |
Z Commercial Complex(BDA)
_ S - T Indirapagar
S . Dangalore - 560 838
Dated 3 3 1G
2 MAR 1989
IN I IN  APPLICATION.NO () 991 to 993 /Q“ﬂ | ‘
& 1A 11 !ﬂ A,R0S, 970 te 981 87(F) & 715 ‘
WP, NG (8) /
Applicant (s)

Respondent (s)

Shri G.K. Shensva & 16 Ors /s " The Secretary, M/o Home Affairs, Dept of
) : Persormel & Aden Reforms, New Delhi & 9 Ors

r

To .

1. Shri K.R.0. Keranth | 7. Shri MS. Pednersjaish
Advocate ! Central Govt. Stng Counsel

, 32, Mangalnagar High Court Building
Saakay Road Cross 8angalore - 560 001

Bsngalors - 560 052 _ 3
’ 8. Shri 5.V, Narasishan

2, Shri N.B, Bhat State Govt. Advocate !
fdvocate i Office of the Advecate Genersl (KAT Unit)
545, 16-A Mein ' B0A Cosmercial Complex, Indlranagar
I11 Bleck, Kormﬂgala Bengelore = 560 038

Bcngalorl - 560 034 |
9., Shri Mohandas M, Hegde

3. Tm» Sccratary : Advocate
Department of Environment & Forests : Kurubara Mostel Buildihg
Paryavaran Bhaven : 2nd Main Road, Gandhinegar

CGO Complex, Lodhi Road Bangalore ~ 560 009
New Delhi - 110 003 - .
10, Shri H,B, Datar 4

4, The Sscretary Advocats
Rinistey of Home Affairs : 60478, Bellary Road
Capartment of Personnel & Sadashivsnagar
Administrative Reforas Bangalors - 560 006
North Block .

tow Delhi = 110 001 _f

5., The Chisf Secretsry
Govt. of Karnataks
Vidhana Soudha
Bangelors =~ $60 001

6. Ths Secretary
Unfon Public Service Cmiuton
Oholpur House
Shahajshen Road \
New Delhi = 140 011

" Subject s  SENDING C,UPIES OF ORDER #&SSED BY THE BENCH

Please find enclosed herewith a copy of ORDER/SEAX/ENXERENXENNENX
passed by tbis Tribunal in the above said application(s) on 20-2~-89 & 23-2-89
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: _ _ Bangalore ' e
Or S. Krishnemurthy, IPS & 2 Ors W/e' ‘The Secy, W/o Home Affeirs, Dept of
N SR ptn(n,ndo&gyi Nos. 9o Is o3 /83 (
C ‘ Order Sheet “(contd)
.8, Shet - "nS. Padmr:jauh, S.v. n-ruinhtn
Date | Officé Notes . I Orders, of Tribunal
20-2-89 - ool
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. As the Hon'ble Supreme Court has

v1rtually stayed the operatxon of our
' Drder the’ question of our granting exten= »
sion of time does not arise. We, therefore !

reject IA No.l.

e
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G.K. Sheneva & Ors

K.R.D,. Kersnth & %.B. Bhat
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In the Central Administﬁax
Tribunal Bangalore Bench,
Bangalore %Nos. 970

R

e

L 1% 81/8‘;1-( .) 8
58 716/88(F) :
he Sdoy, M/o Home Affairs, DP & ATR,

~~l.e)ouh$ & Ors ;
Order Sheet (contd) ‘

M.S. deuarajoinh, s Ve Naresimhan
& Mohandes N. Negde

Date Office‘ Notes Orders 6f Tribunal
23 42,89 KSPVC/LHARM
Orders on IA No,2 - Application for exten-
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siont In this IA Respondent 1 has sought

for extension of time till 30,4,1989,

dr
2. Shri MSP urges for grant of ths time
for every ons of the reasons stated in IA i

No 2.

3« Shri G.K. Shenava ona of the applicants

appearing in person opposes this IA,

4. Against our ordsr in A No,970 to 981/87,
715, 716, 991 to 993/88 the Union of India
and othars have filed Special Leave Patition

|

before the Supreme Court which had already
issued notices and has posted them.for hear-:
ing qa’S d 1989, In its order dated 19,1,89
the Slpreme Court has also directed that
thers should be no reversion in pursuance

of our erder in these céses.

Every ona of these facts, justify ue
grant time till 30,.,4,1989,
?ise,wa are of the view that when the matter
is already seized by the Supreme Court it
be proper fpr ﬁpis Tribunal to

would no}
direct tfe pactxng\to implement the order,

Even other-

6.
we allow IA No,2 and extend time upto
304401989 in respect of matters that are

In the light of our above discussion

not covered by the order made by the Supremo
Cnurt on 19.1019890
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’ CENTRAL ADMINISTRATIVE TRIDUNAL

. N BANGALORE BENCH
I TeesENE
L% _ ’ ' '
\', Commercial Complex(BDA)
‘ ' Indiranagar
Bangalors -~ 560 838 .
Dated 3 13 JUN 1989
CONTEMPT ’ |
PETITIONS (CIVEPPLICATION NO (S) S9 & 60 / 89

~ IN APPLICATION NOS. 991 to 993/88(T)
W, NO (8) /

Rpplicant (») Respondent (s)

Dr S. Krishnamurthy, IP & anr  V/s  The Secretary, M/o Home Affairs, DP:AR,

To New Delhi & anr

1, Dr S. Krishnamurthy, IFS. ‘
Dirsctor of Information & Publicity
No. 17, Infantry Road
Bangalore - 560 001

2, Shri Y.S. Rao
Deputy Inspsctor General of Police
Karnataka Lokayukta
Multistorsysd. Building
Dr B,R. Ambsdkar Vesdhi
Bangalore = 560 001

“subject + SENDING COPIES OF ORDER MASSED BY THE BENCH

Please find enclssed herswith a copy cofpoa?giz/slzxsnx/iummxmsxn
: - v -
passed by t8is Tribunal in the above said!apf::lication,(s) on 5-6-89
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CENTRAL ADMINISTRATIVE TRIBUNAL: BANGALORE
" DATED THIS THE STH DAY OF JUNE,1989.
PRESENT: !

Hon'ble Mr.Justice K.S.Puttaswamy, .. Vice-Chairman.
And: :
Hon'ble Mr.L.H.A.Rego, . .. Member(A).

C.P.(CIVIL)No.59 AND 60 OF 1989
- in

APPLICATIONS NOS. 991 TO 993 OF 1988.

1. Dr.S.Krishnamurthy, IPS,
Director of Information and Publicity,
No.17, Infantry Road,
BANGALORE 560 001.

2. Y.S.Rao,
Deputy Inspector General of Police,
Karnataka Lokayukta,
Multistoreyed Building,
Bangalore-560 001. ' ' .. Petitioners.

1. Sri S.A.Kalyankrishnan, IAS,
Secretary to Government of India,
Ministry of Home Affairs,
Department of Personnel and Administrative
Reforms, South Block, '
New Delhi.

2. Sri A.B.Datar, IAS,
Chief Secretary,
Government of Karnataka,
Vidhana Soudha,

Bangalore-560 001. . Respondents.

These petitions having come up for admission, Hon'ble Vice-

following:

"ORDER.

in A.Nos. 991 and 993 of 1988.
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2. In A.Nos. 970 to 981 of 1987, 715, 816, 991 to 993 of 1988

two sets of officersfbelonging to All India Services called Indian

Forest Service ('IFS') and Indian Police Service ('IPS') had chal-
lenged the validity of clause (d) of sub-rule (2) of Rule 3 of ﬁhe
Indian Police Service (Regulation of Seniority) Rules,1954 [('the
Rules')’ which allowed weightage in the Year of Allotment ('YOA')
and consequent seniority to ex-Army Officers. The Rules impugned

were in pari materia and therefore all those applications which raised

‘common questions, were heard and decided by us by a common order
on 26-8-1988. In that order we struck down the impugned rules and
directed the Government of India ('GOI*) as under:-

"We direct the Government of India - respondent-1 - to
assign fresh years of allotment to respondents 3 and 5
in Applications Nos. 970 to 981 of 1987 and 715 and 716
of 1988 and respondents 3 to 6 in Applications Nos. 991
to 993 of 1988 in accordance with Rule 3(2){a) and 3(3)(a)
of the IFS and IPS Rules respectively, with all such expedi-
tion as is possible in the circumstances of the cases and
in any event, within a period of four months from the date
of receipt of this order and regulate their seniority and
other conditions of service on that basis only."

The petitioners who are members of IPS borne on the Karnataka Cadre
-~
and who were applicants‘in A.Nos. 991 and 993 of 1988, have asserted

that GDI had not implemented our order made in their favour in letter

and spirit within the time permitted by us or even thereafter and

therefore the respondents are liable to be proceeded with under the

CC Act. In support of their plea the petitioners have maintained
that the Hon'ble Supreme Court in S.L.P.No.15218-31 of 1988
(Annexure;B) had not stayed the operation of our orders made in their
favour and therefore GOi was bound to implemen£ the ﬁrder made in

their favour.

3. Both the.petitioners appeared in person and urged for initia-

tion of contempt of Court proceedings against the respondents on
what had been stated by them in their petitions and elaborated before

‘us.




.

4, We have earlier noticed that the Ruleé pértaining' to IPS

and IFS which are in pari materia allowing weightage to ex-Army

‘Officers in determining the YOA and the coﬁsequentv senoirity with
other members of the services had been struck dowh'by-us. On that
we have directed GOI as set out earlier. But, our order has been

challenged by the réstndenfsﬁin‘Special Leave Peéitions before the
_ Hon'ble Supreme Court which had inter alia directed thus:- -

e Pending the disposal of these matters no reversion

will take place'.
On the Basis,of this order, we have declined td'in%tiate Contempt
of Court Proceedings, in C.P.Nos. 32 and 33 of 1989 filed by Sriyuths‘
G.K.Shanava and N.Sampangi who were members.of IFS and who had suc-
ceeded.before us in our Order made on 26—8—1988. Every oné §f the
reasons on which we did so, 5n423—241989 thch is not also inconsis-
tent with our Order made on 20-2-1989 on I.A.No.I filed in A.Nos.
991 to 993 of 1988 and connected cases justify us not to initiate
Contempt of Court Proceedings against the respondents at the instance
of these petitioners also. We see no ground whatsoever to take a

different view in these petitions.

5. In our Order on I.A.No.I in A.Nos. 991 to 993 of 1683 we
have expressed that our Order had been virtually stayed by the Supreme
Court and, therefore, there was no necessity to grant any extension

of time to comply with our order. Dr. Krishna Murthy is right in

maintaining that the Supreme Court had not expressly stayed our order




A

. /\
should init;ate contempt proceedings against the respondents.

therefore, dismiss these Contempt of Court Petitions at the admission

stage without notice to the respondents.
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Applicants
Shri G,K. Shenava & 16 Ors

To

2.

4,

Se

6.

CENTRAL ADMINISTRATIVE TRIBUNAL

BANGALORE BENCH
LK I R N

REGISTERED .

Commercial Complex(BDA)
Indiranagar
Bangalors - 560 038

" Dated 3 26 AUG1988_

ce(0),

APPLICATION NOS. 970 to 981[87(F). 715 & 7161 991 _to 993/88(T)

W.P.NT,

V/s |

Shri G.K, Shenavay IeFeS.
Conservator of Forss .
(Forest Conservation)
Aranya Bhavan

Bangalore -~ 560 003

shri N, Sempangi, I.F,S,

-Technical Assistant to Chief

Conservator of Forests (Development)
Aranya Bhavan

' Bangalore - 560 003

Shri P.K., Devaiah
General Manager

Kum&%tuMmehmmt%mmumn

Limited
Mangalore (Dakshina Kannada Dist)

Shri B.R. mskar, I.FOSC
Prinéipal

"State Forest Service College
Coimbatore (Tamil Nadu)

shri A.S. mmar, I. F.s.
Consarvator of fForests

.Bellary Circls

Bellary

Shri AN, Yellappa Reddy
Conservator of Forssts
Kapara Circle

Dharwad

. 10958 to 10960 83

Rasgondents

The Secrstary, M/o Home APfairs, Dept of

Personnel & Admn Reforms, New Delhi& 9 Ors

7.

8.

10.

11,

12,

13.

Shri A.S. Sadashivaiash, 1.F,S,
Consarvator of forests

Mysare Circle

Mysore

shri Ereppa, I.F.S.
Conservator of Forests

'-Hasaan Circle

Hassan

Shri A.C. Lakshman, I, FeSe

Conservator of Forests
Shimoga Circle

- Shimoga

shri B8,N, Patil, I.F,S.
Conservator of Forssts
Ory Lan Development Board
Belgaum

Shri B, Shantaram Adappa, I,F.S.
Conservator of Forests

Mysore Paper Mills Limited
Mysore

Shri K. G. Maharudrappa,
Conservator of Forests

I.F.S.

- Dry Lend Development Board

Gulbarga

shri K.A. Kushalappa, 1,F.S,
Conservator of Forests (Research)
Aranya Bhavan, Malleswaram

Bangalore - 560 003

. ...2
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14,

15,

16.

17.

18,

19,

20,

21,

22,

Shri Ram Mohan Ray, I.F,S.
Conservator of fForests &
Ganeral Manager

a

Karnataka Forest Development Corporation

Crescent Roed
Bangalors - 560 001

Or S. Krishna Murthy, I.P.S.

Deputy Commissioner of Police, CAR
Mysore Road

Bangalore - 560 018

Shri K. Srinivasa Alva, I,P,.S.

Deputy Commissioner of Police (L & 0)
No. 1, Infantry Road

Bangalore - 560 001

Shri Y.S. Rao, I.P.S.
Superintendent of Police

Belgaum District

Balgaum

Shri K.R.D. Karanth
Advocate

32, Mangalnagar
Sankey Road Cross
Bangalofe - 560 052

Shri N.B, Bhat
Advocate

545, 16-R Main

IIT Block, Koramangala
Bangalore - 560 034

The Secretary ,
Department of Environment & Forests
Paryavaran Bhavan

CGO Complex, Lodi Road

New Delhi - 110 003

The Secretary

Ministry of Home Affairs
Department of Psrsonnel &
Administrative Reforms
North Block

New Dalhi - 110 001

-The Chief Secretary
..Govt. of Karnataka

Vidhana Soudhe
Bangalore - 560 001

23,

24,

25,

26.

27.

28,

29,

30.

The Secretary

Union Public Service Commisaion
Dholpur House

Shahajahan Road

New Delhi - 110 011

Shri Jagjit Lamba, I,F.S. !
Conservator of forests.

Dryland Development Board

0ffice of the Divisicnal Commissioner
Visweswearaiah Tower

Dr B.R. Ambsdkar Road .

Bangslors - 560 001 oL

Shri M.L. Ram Prakash, I,Ff,.S.
Conservator of Forests (HQ)
Office of the Chief Conservator
of Forests (General)

Aranya Bhavan, Malleswaram
Bangalore - 560 003 -

Shri K.U., Shatty, I.P.S,
Director of Youth Services -
State Youth Centrs
Nrupathunga Road o
Bangalore ~ 560 001

Shri Jaiprakash, I,P,S.

Raputy Inspector General of Police
Central Range

No. 5, Miller's Road

Bangalore = 560 052

Shri T. Madiyal, I,P.S.
Superintendent cf Police .
District Police Office

Mysore . —

Shri S.N, Borker, I.P.S.
Superintendent of Police
District Police Officer
Hasean

Shri M.S. Padmarajaish
Central Govt. Stng Counsel
High Court Building

 Bangalore - 560 001

N
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31, Shri $.V. Narasimhan

' State Govt, Advocate o
Office of the Advocate General (KRT Unit) .
BDA Commercisl Complex :

Indiranagar
Bangalore - S60 038

32. Shri Mohandas N, Hegde
Rdvocate
Rurubara Hostel Building
2nd Mein Road, Gandhinagar
Bangalore - 560 009

33, Shri HeBe. Datar ‘ - .
' Advccate :

SRR

Subject s SENDING COPIES OF ORDER PASSED BY THE BENCH

Please find encloséd herewith the copy of ORDER passed by this Tribunal in

the above said applications on  26~8-88.

Encl : As abové



CENTRAL ADMINISTRATIVE TRIBUNAL: BANGALORE
; DATED THIS THE 26TH DAY OF AUGUST,1988.

PRESENT:

Hon'ble Mr.Justice K.S.Puttaswamy, .. Vice-Chairman.
And:
L Hon'ble Mr.L.H.A.Rego, , .. Member(A).

APPLICATION-NOS.97O TO 981 OF 1987, 715, 716, 991 TO 993 OF 1988.

. . 1. G.K.Shenava, I.F.S.,

' Conservator of Forests

(Forest Conservation)

Aranya Bhavan, Bangalore-560 003

2. N.Sampangi, I.F.S.,
Technical Assistant to Chief Conservator
of Forests (Development) Aranya Bhavan,
Bangalore-560 003.

3. P.K.Devaiah,
General Manager,
Karnataka Cashew Development Corporation
Limited, Mangalore, D.K.

4, B.R.Bhaskar, I.F.S.,
Principal, State Forest Service
College, Coimbatore.

5. A.S.Kumar, I.F.S., . i
Conservator of Forests,
Bellary Circle, Bellary.

6. A.N.Yellappa Reddy,
- Conservator of Foresis,
Kanara Circle, Dharwad.

7. A.S.Sadashivaiah, I.F.S.,
Conservator of Forests,
Mysore Circle, Mysore.

8. Erappa, I.F.S.
Conservator of Forests,
Hassan Circle, Hassan.,

9. A.C.Lakshman, I.F.S.,
Conservator of Forests,
Shimoga Circle, Shimoga.

/\,';'%7\,&\ 10.B.N.Patil, I.F.S.,

ngﬁga PRl 7&Qf\ Conservator of Forests,
AN “\ # \pry Land Development Board,
§ g \‘\ < Be lgaum

ﬁ?ia;B ‘Shantaram Adappa, I.F.S.,
W) Conservator of Forests,
o ij Mysore Faper Mills Limited, .. Applicants

P QHwMysore. : (Contd..)

Y
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13.K.A.Kushalappa, I.F.S,,

12.K.G.Maharﬁdrappa, I.F.S., \
.Conservator of Forests,

P ‘l. o
Dry Land Development Board, .':r; 

Gulbarga.

S/o K.K.Achappa,

Aged 50 years,

Conservator of Forests (Research),
Aranya Bhavan, Malleswaram,
Bangalore-560 003.

14.Ram Mohan Ray, I.F.S.,

S/o G.S.Ray, Aged 41 years,

Consevator of Forests and General

Manager, Karnataka Forest Development

Corporation, Cresent Road, '

Bangalore-560 001, ' ... Applicants 1 and 2 in
A.Nos. 715 & 716 of 1988

15.Dr.S.Krishna Murthy, I.P.S.,

Deputy Commissioner of Police, CAR,
Mysore Road, Bangalore-560 018.

16.K.Srinivasa Alva, I.P.S.,

Deputy Commissioner of Police (L & 0),
No.1, Infantry Road, Bangalore-560 001.

17.Y.S.Rao, I.P.S.,

Superintendent of Police,

Belgaum District, Belgaum. .. Applicants 2 to 4 in

A.Nos.991 to 993 of 1988.

(By Sri K.R,D.Karanth, Advocate for Applicants in A.Nos.970 to 981/87

&

Sri N.B.Bhat,Advocate for Applicants in ‘A.Nos.715, 716, 991 to
993 of 1988)

Ve

Union of India ,

by its Secretary to Government of India,
Ministry of Home Affairs, Department of
Personnel & Administrative Reforms,
North Block, New Delhi.110 001.

State of Karnataka,

represented by the Chief Secretary

to Government (DPAR), Vidhana Soudha, Bangalore-560 001. .o
.. Respondents 1 and 2 in all Applications.

Union Public Service Commission,

Dholpur House, Shahajahan Road,

New Delhi-110 011 :

by its Secretary. .. Respondent-3 in.A.Nos.715 & 716/88

Sri Jagjit Lamba, I.F.S.,

Conservator of Forests,

Dryland Development Board,

Office of the Divisional Commissioner,

Visweswaraiah Tower,

Dr.B.R.Ambedkar Road, _

Bangalore-560 001. .. Respondent-3 in A.Nos.970 to 981/87
Respondent-4 in A.Nos.715 & 716/88

A.Nos. 970 to 981 of 1987,

B e



! ..-f-——w—._

.

'S Sri M L Ram Prakash I F S..""" e e
Conservator of Forests.(ﬂead Quarters), S
Office of the Chief Conservator of Forests
(General), 'Aranya Bhavan' Malleshwaram,

Bangalore-560 003. ++ Respondent-5 in A.Nos.715 & 716/88.

6. K.U.Shetty, I.P.S.,
Director of Youth Services,
State Youth Centre, Nrupathunga Road,
Bangalore-560 001,

7. Jaiprakash, I.P.S.,
Deputy Inspector General of Police,
Central Range, No.5, Miller Road,
Bangalore-560 052.

8. T.Madiyal, I.P.S., .
Superintendent of Police,
District Police Office, Mysore.

9. S.N.Borkar, I.P.S.,
Superintendent of Police, _
District Police Office, Hassan. .. Respondents 3 to 6 in
A.Nos. 991 to 993 of 1988.

(By Sri M.S.Padmarajaiah, SCGSC for Rl in all applitations
_ and for R-3 in A.Nos.715 & 716 of 1988.
Sri S.V.Narasimhan,GP for R-2 in all Applications.
Sri Mohandas N. Hegde, Advocate for R-3 in A,Nos.970 to 981
of 1987 and R-4 in A.Nos. 715 and 716 of 1988.
Sri H.B.Datar, Sr.Advocate for R-3 to 6 in A.Nos.991 to 993/88)

These applications having come up for hearing, Hon'ble Vice-
Chairman made the following:
ORDER
As the questixns that arise for determination in these cases

are common, we propose to dispose of them by a common order.

2. Applications Nos. 970 to 981 of 1987, 715 and 716 of 1988
are made under Section 19 of the Administrative Tribunals Act,1985
('the Act') and they relate to the Indian Forest Service ('IFS').

We will hereafter refer to them, as the IFS Siet. Applications Nos.

;,jG;V’ﬁi’VL ;\¥991 to 993 of 1988 are transferred applications"and -are received
e

-~ ly/ N

Tray the High Court of Karnataka, under Section 29 of the Act and
,.%hey‘relate to the Indian Police Service ('IPS'). We will hereafter

J
)negfr to them, as the IPS Set.
/

—/
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3. In order to appreciate the questions that ‘arise for determi-
nation in these cases, it is first necessary to notice the facts

in the aforesaid two Sets, in their order.
I: THE IFS SET

4, Prior to '1-1;0-1966 Sarvashei G.K.Shenava, N.Sampangi, P.K.
Devaish, B,R.Bhaskar, A.S.Kumar, A.N.Yellappa Reddy, A.S.Sadashivaiah,
Erappa; A.C.Lakshman, B.N.Patil, B.Shantharam_.Adappa and K.G.Maharu-
drappa, who are the apt)licants in Applications Nos. 970 to 981 of
1987 were all working as Assistant Conservators of Forests ('ACFs')
in the Karnataka Forest Service ('KFS'), a State Forest Service of
the Karnataka State. In accordance with the Indian Forest Service
(Initial Recrqitment) Regulations,1966 ('IRR'), they were selected

and appointed to the IFS with effect from 1-10-1966 in a somewhat

long-drawn and tortuous proceeding , the details of which are not:

very necessary to recount. On their appointment to the IFS, they
were all assigned 19643, as their Year of Allotment ('YOA') Ato the
IFS. It is however not in dispute, that all of them ha\rég/bie:dnu'éted
into the IFS, from the very inception of thai service in the country.
On their selection and appointment to the IFS, the applicants have

advanced in their service career and all of them are currently hold-

ing the posts of Conservators of Forests,

5. Sri K.A.Kushalappa, the applicant in Application No.715 of
1988. was selected and appointed as an ACF to the KFs 1n 1965. On
that appointment, he was debuted to the Forest Resea:rlch Institute
and Colleges, Dehra Dun ('FRIC') to undergo a two year Dipioma Course

or Training in Forestry for Gazetted Officers in the State Forest

. Service. He completed the same successfully and became a full member

of the K-S by 1967.

6. When working as ACF in the KFS, 6Sri }.u:,;;:u'_ia'ppa appeared for
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the very first »'-‘c;)mpét‘::l:t'i‘ve' examinatio'n"iiél'_d‘ by the Union Public Ser-
- vice Commission ('UPSC') for the IFS, in 1967, ur'nder the Indian Forest

Service (Recruitment) Rules, 1966 ('RR') and the Indign Forest Service

R i e s IR
+
‘v .
. N N S
~

tAppointment by Competitive Examination) Regulations of 1967 ('ACER')
i and was successful. He was, therefore, selected and appointed tov 0
the IFS, with effect from 1-7-1968, with 1967 assigned to him as his
YOA. He was however exempted from undergoing 'the course of traihing
in Forestry in the FRIC, which was one of the requirements to be

fulfilled, in respect of direct recruits to the IFS.

7. Sri Ram Mohan Ray, the applicant in Application No..716 of
1988 appeared for the competitive examination held by the UPSC to
the IFS in 1969, in which he was successful. He was thereon selected
and appointed to the IFS ;with effect from 1-4-1970 and assigned 1970

| as his YOA.

8. Sri Jagjit Lamba ('Lamba'), respondent-3 in Applications
Nos. 970 to 981 of 1987 and respondent-4 in Applications Nos. 715
and 716 of 1988, an Ex-Emergency Commissioned Officer or Short Service

Commissioned Officer ('EC/SSC') of the Indian Army, appeared for o

the aforesaid IFS competitive examination held in 1968 and was success
ful. He was then appointed to the IFS with effect from 1-4-1969,

but was assigned 1964 as his YOA.

9. Sri M.L.Ramprakash ('Prakash'), respondent-5 in Applications
Nos. 715 and 716 of 1988, an EC/SSG, appeared for the said IFS compe-
titive examination held by the UPSC in 1970, and was successful.

He was thereon appointed to the IFS)with effect from 1-3-1972 with

< “;\}‘};x

¢ \ 10. The principal grievance of the applicants is in regard to
ooz

_ a’llgai§assignment of an earlier YOA to Lamba and Prakash than they,
‘\ < 3 » .
L J )Vil h& consequent higher seniority over them.

Ny
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“
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II: THE IPS SET

- : ——————————— e e l‘

11. Dr. S.Krishnamurthy, the applicant in. Application No.991 ,

of 1988, correspondiné to Writ Petition No. 10958 of 1983 successfully
appeafed for the IPS competitive examination held by the UPSC in
1966 and was appointed thereon to the IP&OWithveffgct from 14-7-1967
with 1967 assigned to him as his YOA. Sri Y.S.Rao, applicant in
Application No.§93 of 1988, correspondingbto Writ Petition No.10960
of 1983 successfully appeared for the IPS competitive examination
held by the UPSC in 1968 and was selected and appointed thereon to

the IPS with effect from 4-7-1969,with 1969 assigned to him as his

YOA.

12, Sri K.Srinivasa Alva, the applicant in Applicatioh No.992
of 1988 corresponding to Writ Petition No.10959 of 1983, who was
a member of the Karnataka State Police Service, was selected and

appointed to the IPS from the State cadre with effect from 24-5-1972,

with 1968 assigned to him as his YOA.

13. One Sri B.M.Yeshwantgol, the applicanf in Application No0.990
of 1988, corresponding to Writ Petition No.10957 of 1983 successfully
appeared for the IPS competitive examination held by the UPSC in
1964 and was théreon séiected aﬁa appointed té the IPS in 1965 with
the YOA assigned to him aS’1965. Since this appiicant expired on
13-2-1988 we have by our separate Order made on 20-7-1988, declared

that this application has abated.

14. Sri K.U,Shetty, respondeqt—3 on completion of his ?re-
Commission Army training which commenced in April,1963, was commiss-
sioned in the Indian Army from 27-9-1963. When he was so functioning,
he appeared for the IPS competitive examination held by the UPSC
in 1966, on success in which, he was appointed ﬁo the IPS with effect

from 18-7-1967 with 1964 assigned to him as his YOA.
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15, Sri Jaiprakash, respondent-4 on completion of Pre-Commission

Army training "in 1963,was commissioned in the Indian Army on 3-5-1964,

and was discharged from the Army on 1-9-1969. On his discharge from
the Army, he appeared for the IPS competitive examination held by
the UPSC in 1968, on success in which, he was selected and appointed
to the IPS with effect from 4-7-1969 with 1965 assigned to him as

his YOA.

16. Sri T.Madiyal, respondent-5 while studying for final B.A,
was selected for Prg—Commissibn ﬁraining in the Army in January,1964
and was later commissioned in the Indian Army in.Auéust,1964. He
was released from the Army in 1969 or so. He appeared for the IPS
competitive examination heid by the UPSC in 1970, on success in which,
he was selected and appointed to the IPS with effect from 10-7-1971

with 1966 assigned to him as his YOA.

17. Sri S.N.Borkar, respondent-6 on completion of his Pre-

Commission Army training in 1967, was commissioned in the Indian

Army in 1968 and was released in 1973. He appeared for the IPS com-

petitive examination held by the UPSC in 1973, on success in which,
he was selected and appointed to the IPS with effect from 21-7-1974

with 1968 assigned to him as his YOA.

18. As in the IFS Set, the applicants in these cases are aggri-
eved by the assignment of earlier yeérs of allotment to respondents

3 to 6 and consequent higher seniority over them.

19. Sarvashri K.R.D. Karanth and N.B.Bhat, learned Advocates

appeared for the applicants in Applications Nos. 970 to 981 of 1987,and

<

A

L

N
QPT'Vc;ﬁ”ﬂeilications Nos. 715 and 716 of 1988 and 991 to 993 of 1988 respec-

: \§iy\,y. Sri M.S.Padmarajaiah, learned Senior Central Government Stand-

Y

,;b/dﬁgﬁgf‘ounsel appeared for the Union of India, arrayed as respondent-
S '

yﬁx, in all these cases and for the Union Public Service Commission,
(0]

‘—*”5Faf§hizh is respondent-3 in Application; Nes. 715 and 716 of 1988. Sri

S.V.Narasimhan, learned Government Advocate appeared for the State




| : | |
_ -BT

\ : _

‘of Karnataka, arrayed as respondent-2, in all these cases. Sri

‘ . ;o4

L. o
Mohandas N.Hegde, learned Advocate appeared for Sri Lamba, who is

arryed as respoﬁdent—é and 4 in Applications Nos. 970 to 981 of 1987 .
and 715 and 716 of 1988 respective{y. Sri H.B.Datar, learned Senior
o
fdvocate, assisted by Sri Y.H.Jagadish, appeared for respondents Nos.

? to 6 in Application§ Nos. 991 to 993 of 1988. Sri Prakash, respon-

dent-4 in Applications Nos. 715 and’716 of 1988, who was duly served,
o o |
was absent and unrepresented.
|
\
20, Applications Nos. 970 to‘981 of 1987 have been filed on
‘ .

|
12-11-1987, while Applicatior8 Nos.

715 and 716 of 1988 have been

filed on 20-5-1988. | |
\ .
21. In their separate but common : replies, respondents 1 and

| .
2 have inter alia urged, that these applications are barred by time

and therefore, are liable to be dismissed in limine, on that ground.

\ 22. Applications hos. 991 to 993 of 1988, corresponding to Writ
Petitions Nos. 10958 to 10960 of‘J983, were filed before the High

90urt of Karnataka, under Article 256 of the Constitution of India,
or 16—6-1é83, In these applicationé, the respondents without filing
any written objecpions‘or replies beFore:the High Court or this Tri;

bhnal, have urged that,the£e has befn undue delay and laches on the
' pgrt of the applicants‘in approaching‘the High Court; on which groﬁnd,.

‘ \ : :
these applications are liable to be dismissed, without examining the

\ |

mgrits.

\ 23. As the objecfions urged by the respondents on limitation

| i
i

i

. i

iQ regard to the IFS Set and delay and laches in respect of the IPS

Set, go to the root of the matter, Et is necessary to examine them

| : .
first and then the-meriFs, if that beéomesﬁnecessary.
- 24, Sarvagiri Padmarajaiah, Na&asiﬁhan and Hegde urged3 that
| v
Applications Nos., 970 to 981 of 198% and' 715 and 716 of 1988 filed
\
uAder Section 19 of the Act, which seek 'to agitate matters settled
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" ©or decided in 1969 and 1972 respectively’ were barred by time andv S
o therefore, are - liable to be dismissed in limine, without the merits )

being examined. In support of their contention, counsel for the B
respondents strongly relied on the ruling of the Principal Bench
of the Central Administrative Tribunal in- V.K.MEHRA v, SECRETAR\Y
INFOMTION AND BROADCASTING (ATR .1986 CAT 203), KSHAMA KAPWR v.
UNION OF INDIA t1987 (4) ATC 329] and on.an unreported decision of
the Ahmedabad Bench of the said Tribunal in- SHAILENDRA KUMAR SINHA-
v. GOVERNMENT OF INDIA AND OTHERS (0.A.361 of 1987 decided on
25-8-1987).

25. Sarvashri Karanth and Bhat, urged that the applicants chal-
lenge the yvires ‘of statutory provisions and seek for a direction
for extension of the very principles accepted by the High Court of
Calcutta in SUBIMAL ROY AND OTHERS v. UNION OF INDIA AND OTHERS (Civil
Rule No0.3596(W)/1973 decided on 30th September,1985). They further
‘state‘that this came to their knowledge, only when they addressed
representations to the Government in May/June,1987, which rightly
entertained them, but did not so far decide the ‘same,}one'way or the
other, were within time and, therefore call for 'adjudieation on

merits.

26. Section 21 of the Act, which prescribes limitation for appli-
cations under the Act, reads thus:

21, Limitation.- (1) A Tribunal shall not admit an
application,-
(a) 1in a case where a final order such as is mentloned
in clause (a) of sub-section (2) of Section 20 has
been made in connection with the grievance unless

//3*1‘1-\ the application is made, within one year from the
-;?"""1?-.97’“ \\ date on which such final order has been made;
f,,s’_ N Lanka S \\
;g\é PR <( V), in a case where an appeal or representation such as
! ( o - \ f\_ is mentioned in clause (b) of sub-section (2) of Sec-
_ oy

,jition 20 has been made and a period of six months had

/9?{ }# |l expired thereafter without such final order having

.- ) / been made, within one year from the date of expiry
)\ y/ of the said period of six months.

-'“? S 7
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(2) Notwithstanding anything contained in sub-section
{1), vhere - '

(a) the grievance in respect of which an application is
made had arisen by reason of any order made at any
time during the period of three years immediately
preceeding the date on which the jurisdiction, powers
and authority of the Tribunal becomes exercisable
under this Act in respect of the matter to which such
order relates; and

(b) no proceedings for the redressal of such grievance
had been commenced before the said date before any
High Court, ' '

the application shall be entertained by the Tribunal if
it is made within the period referred to in clause (a)
or, as the case may be, clause (b), of sub-section (1)
or within a period of six months from the said date, which-
ever period expires later. o

(3) Notwithstanding anything .contained in sub-section
(1) or sub-section (2), an application. may be admitted
after the period of one year specified in clause (a) or
clause (b) of sub-section (1) or, as the case may be, the
period of six months specified in sub-section (2), if the
applicant satisfies the Tribunal that he had sufficient
cause for not making the application within such period.

Sub-sectiong (1) and (2) of this section at the outset, prescribe

the period of limitation, for applications to be made under the Act.
Sub-section (3) of this Section which corresponds to Section 5 of
the Limitation Act of 1963 (Central Act No.36 of 1963) ('1963 Act'),
confers power on the Tribunal to condone delay, in regard to applica-
tions made under the Act. In regard to limitation, this is the lone

section in the Act and is a complete code in itself, in this respect.

27, Section 21 or other provisions of the Act or‘the Rules made
thereunder, do not make applicable, the provisions of the 1963 Act
to the proceedings uhder the Act. We cannot, therefore, invoke the
provisions of the 1963 Act, for the purpose of determiniqg the question
of limitation under the Act. Thus far, there is no difficulty.
But, this does not necessarily imply, that tﬁe principles underlying
sections 3(1) and 22 of the 1963 Act, cannot be invoked while deciding
the question of 1imitati$n under the Act. In the absence of Any
express prbvision to the contrary, in the Act, it is open to this

Tribunal, to invoke and apply the principles underlying the various




Rkl .""A‘"”i;x"ovisions' of the 1963 Act ""Blvv_ld in Pa‘ffifiﬁlaf{ SéCtibﬂ;'ias.(l) and 22
@ of that act, which recognise well-settled legal principles, in the

administration of justice in our country.- We hold so accordingly.

28, In deciding this aspect, we must bear in mind, all other
rules - of construction apd the principles underlying‘ in enécting a
period of limitation in the Act and the 196‘3 Act. This has been
neatly set out under the caption "Principles of Limitation and their
Evaluation" by Justice Sen while editing B.B.Mitra's Limitation Act,
(18th Edition). With this preface, we now proceed to examine whether
the applications before us made under Section 19 of the Act, are

within time or not.

29. The applicants have invoked only Section 21(1) and not Sec-
tion 21(2) of the Act, the scope of which has been determined and

" concluded bby a string'of rulings.

30. Section 21(1)(a) i_]_)ld_’stipulates@ a..period of one year
fromvthe date on which a final order had been made against an
aggrieved person or applicant” for the purpose of filing an application
before this Tribunal. Section 21(1)(b) ibid stipulates a period of
one year on expiry of 6 months, fr;)m the date on which, a represen-

tation had been made, for redressal of the grievance.

31. The first and primary relief, sought by the applicants in
the case before us, is to strike down Section 3(14) of the‘ Ali .India
Services Act,1951 (Central Act No.LXI of 1951) ('1951 Act'). and Rule
3(2)(d) of the Indian Forest AService (Regulation of Seniority) Rules,
1968 ('IFS Seniority Rules“')A. On that basis, they have sought for

;/’km%ﬁ:tal reliefs flowing from the same.
< :

; ' #
4 \% {‘(Nf\'\ /. -

©

~_“¢ . :
/ y e 32« \l\a_e incident of assignment of 1964 and 1967 to Lamba and
SF & AR o
jé kash',)ﬁs\. their YOA flows from and is consequential to the IFS
o« .
i“{:\ Séhiori y° Rules. That assignment is not on an independent and a

o N R 4 o
»sgﬁrégﬁetermination of the claims of the applicants vis-a-vis

IS Q:;\'.: q o
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Lamba .and Prakash or vice-versa. The assignment of YOA to Lamba

and 'Prakash is 8 mere rotine and mechanical ritual , emanating from.

the Rules, impugned before us. Its validity, depends upon the vali-
dity of the Rules. If the Rules are struck down, then-igeo facto,
the YOA too, in their respect must necessarily fall to the ground.

This is the essence of the relief sought by the applicants.

33. Whether the applicants succeed in their challenge or not,
which fact really hinges on merits, should not at all, sway us one

way or the other, in our approach to the problem.

!

34. It is well recognised, that a law on a statute book, operates
every day and in fact every monent. Consequently, a person affected
by such law, suffers injury or grievance, every day and every moment.

35. When there is challenge to a law, enacted by the Legislature
or Government, the requirement of an 'order' and 'represenfation'
as contemplated in Section 21 of the ﬁft” will not arise. If that
is so, then this Tribunal cannot insist, on either of them, as a

. condition precedent, for entertainirng the applicatipne under the

Act or as a starting point or threshold for computing limitation,

under Section 21 of the Act. That defect or lacuna, if any, in Sec- ' i

tion 21- of the Act cannot be remedied by this Tribunal. In such

a situation, the only plausible manner of resolving this seeming
legal conundrum, is to hold, that the wrong sought to be redressed, i
is a continuing one or a continuing cause of action, analogous to

the principle, underlying Section 22 of the 1963 Act. On this con-
1nev1tab1e

clusion, which is logical, legal and/gxn&uckah&si in the aforesaid

circumstance, we must perforce hold, that the applications before
us are in time. We are of the considered view, that this is inevit-

able and cannot at all, be overcome.

36. In Mehra's and Kshama Kapur's cases, this Tribunal did not

“at all deal with challenge to a law. Both of these cases only dealt
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with orders made againSt' the épplicants in question. Hence, 'the
principles enunciated in those cases, do not bear on the point that

arises in the cases before us.

37. The decision in Shailendra Kumar Sinha's ‘case, strongly
relied on by the respondents reads thus:

"Heard the petitioner Shri Shailendrakumar Sinha in
person. His cause of action has arisen according to the
_order dated 26-10-1972 and as such the petition under Sec-
tion 21 of the Administrative Tribunal Act,1985 is barred
by limitation. There is no merit also that we find in
condoning limitation as in the meantime besides the respon-
dent No.3 there could be a number of others who might also
be affected thereby. It appears that on this question,
the State Government has addressed a letter to Government
of India dated 13th December,1973 which has been produced
by the petitioner but which he states was not furnished
to him. The petition, therefore, is clearly barred by
limitation and does not disclose any cause for condonation
and, besides, we have no jurisdiction to do so (See R.S.
Singhal vs. Union of India - ATR 1986 CAT 28). Even if
there are repeated reminders that does not keep the cause
alive. The petition, therefore, rejected at the stage of
admission.

This order does not set out, as to what was the challenge of the
applicant and as to how and why, the same was barred by time. The
.limitation‘ijx regard to the application in that case, appears to
have been cdﬁputed from 26-10-1972 i.e, the day on which, there was
an order made against the applicént and on that basis, the decision‘
appéars to have been rendered by the Ahmedabad Bench. The case does
not lay down any principie. At the most, it is only a decision on
its own facts and cannot, therefore be regarded as a binding prece-
dent. We, therefore, with respect, decline to place any reliance
on this decision of the Ahmedabad Bench of the Centrél Administrative

Tribunal.

“hT'VL/‘\\\\\% 38. We have earlier noticed, that in May/June,1987, the appli-
—
;

s made representations to the Government of India ('GOI'),thfohgﬁ

»cﬁfrnhj)Government of Karnataka ('GOK') to extend to them, the beneflt

%ﬁfjthe order of the High Court of Calcutta in Subimal Roy's case.
,IQ S

... -
e f
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The ultimate authority to decide those representations, was the GOL
and, therefore, the GOK rightly forwarded them to the former, with .

its comments. On receipt of the same, the GOI gave an interim reply

to the GOK, on 28-10-1987, wﬁich reads thus:

Government of India, Paryavaran Bhawan,
Ministry of Environment & . C.G.0.Complex, Lodi Road,
Forests. , New Delhi-110 003

No.20014-8/87-IFS.I1
* Dated 28-10-1987.

The Secretary,

Department of Personnel & Administrative®
Reforms, Government of  Karnataka,
Vidhana Soudha,

Bangalore.

Sub: Indian Forest Service - Karnataka cadre - represen
tations from officers against assignment of '1964'
as the year of allotment to Sh.Jagjit Lamba -
regarding.

Sir,

I am directed to invite reference to your letters
No.DPAR 59 SFP 87 dated the 19/20th June,1987, 25th June,
1987, 8th July,1987, 24th August,1987 and 16th September,
1987 on the subject mentioned above, and to say as follows:-

2. It is seen that the representations rely mainly
on the judgment dated 30th September,1985 pronounced by
the Calcutta High Court in Civil Rule No.3596(W) of 1973
titled Subimal Roy and others vs. Union of India etc.
Despite sustained efforts it has not been possible so far
to secure a certified copy of the judgment delivered by
the Calcutta High Court in the Writ Petition cited.

3. The representing officers may, in the meanwhile,
kindiy be informed under intimation to this Ministry, that
their representations are under consideration and a final
decision in the matter, as and when arrived at, will be
communicated to them.

Yours faithfully,

Sd/- K.S.Achar,
Desk foicer.

On receipt of this interim reply, the GOK by its letter No.DPAR 59
SFP 87 dated 10-11-1987 (Aﬁnexure-Al) informed the applicants thus:-

"Sub:Indian Forest Service-Karnataka Cadre - represen-
tations from officers against assignment of
'1964' as the year of allotment to Sh.Jagjit
Lamba - regarding.
I am directed to refer to your representation addressed
tothe Chief Secretary to Government of Karnataka on the
subject mentioned and to state that the said representation

. .

Rt
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- s ' received from you has been forwarded to Government of India,
® »Ministry of Environment & Forests, Department of Forests

and Wild-life, New Delhi for taking further needful action.

In reply to the said letter the Government of India,

Ministry of Environment & Forests, Department of Forests

& Wild-life, New Delhi in their letter No.20014-8/87-IFS-

I1 dated 28-10-1987 has desired to inform you, that the

matter is under consideration and a final decision in- the

matter as and when arrived at will be communicated to you."
As the applicants did not receive any further communication for a
period of six months, they approached this Tribunal, reckoning expiry
4of the pefiod of 6 months, as the starting point of limitation, for
their applications. We are not concerned whether th’ereﬁ is merit
or not in their representation. But, nevertheless, the fact remains,
that the applicants had addressed representations to the GOI, to
extend to them the benefit of the order of the Calcutta High Court,
in Subimal Roy's case and that these representations had been enter-
tained by the GOI. When once these represetations had been entertain-
ed by the GOI rightly or wrongly, the applicants can undoubtedly
invoke the provisions of Section 21 (1)(b) of the Act and approach
this Tribunal on expiry of th period rét:erred to, in that section.

This is what they have done. If that is"so, then it follows, that

these applications are in time.

.- 39, On the foregoing discussion, we see no merit in the objec-
tions of the respondents in this respect and we, therefore, reject
the same. Consequently; we hold that Applications Nos.970 to 981,

of 1987 and 715 and 716 of 1988 are in time.

40. Sarvasiri Padmarajaiah and Datar urged, that on grounds
of delay and laches, Applications Nos. 991 to 993 of 1988, call for

.‘?\P‘—”VE 7ehedr dismissal in limine, as ruled by the Supreme Coui't in KAMINI

ﬁMAR( DAS CHOUDHURY v. STATE OF WEST BENGAL AND OTHERS [1972 (7)

746]; MALCEM LAWRENCE CECIL D'SOUZA v. UNION OF INDIA AND

y _ :
4’5{{;{& OTHERS//[1976 SCC (L&S)115]; ROSHAN LAL AND OTHERS v. INTERNATIONAL

A “j (:)
. Y
o N R
o ""BAW
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R.S. MAKASHI AND (ﬂ}ERS v. I.M. MENOH AND OTHERS [1982 SCC (L & S)

L
77 = AIR 1982 SC 101], K.R.MUDGAL AND OTHERS v. R P.SINGH AND OTHERS .

L

(ﬁIR 1986 SC 2086) and|G.C.GUPTA AND OTHERS v. N,K.PANDEY AND OTHERS
[(1988) 1 SCC 316].

: |

| |

41, These are transferred applications and they had been filed

as writ petitlons under Article 226 of the Constitution, before the

High Court of Karnataka. Section 21 of the Act, has no application
| \

tothese cases. There was and there is, no perlod of limitation pres-

cribed for a writ petition under Artic_y;le' 226 of the Constitution.

..

42, This Tribunal“'which has stiepped. into the shoes of a High
\

Court as a substitute, both de facto and de jure ,in form as well

as in content,is invested with all ‘the' powers of a High Court, in

| |
dealing with a transferred proceeding, a fact which is well-settled,

‘ i .
b)" the decision of the Supreme Court in/ SAMPATH KUMAR v. UNION OF
INDIA AND OTHERS [1987 (1) SCC 124]. It, therefore, follows as a

corollary, that this Tribunal can throw out a transferred application

o¢ grounds of delay and laches, in the same manner, as a High Court.

43. Whether there| is such dela}y and laches, on which grounds

a Court or Tribunal should or should not decline to exercise its

jurisdiction, must be determined on the facts and circumstances of

that case only and not with reference to what was decided on the

facts and circumstances of another caseé. Judicial opinion is in

favour of exercising that power, at ‘the very admission stage itself

| L after Jﬂ

~and not generally after admission or/rule n181 is issued by the Court.
| | o
44, On 17-6-1983 Rama Jois,J.' however, had issued rule nisi

itr these cases. Taking due note of |this: fact, we must decide these

cases on merits only, rather than deline 1‘;0 exercise our jurisdiction
' \
01‘1 grounds of delay and laches.
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45. What we have expressed in the foregoing in the IFS Set bf
cases in regard to deciding the question of limitation, when a léw :
enacted by a Legislature or made by Gerrnment is challenged equally
applies to the challenge of the applicants in the cases of the IPS
Set as well. On what we have expressed therein, examining all the
facts and circumstances of these cases, we holﬂ that in these cases

too we should not decline to exercise our jurisdiction on grounds

of delay and laches but decide them only on merits.

46. In the premises aforesaid, we reject the preliminary objec-
tions urged for the respondents in all these cases and proceed to

examine the merits in both the Sets viz., the IFS and the IPS.

47. Sarvashri Karanth and Bhat urged, that Rule 3(2)(d) of IFS
Seniority Rules was violative of Articles 14 and 16 of the Constitu-

tion and, therefore, liable to be struck down.

48. Sarvasiri Padmarajaiah, Narasimhan and Hegde urged, that
the Rules providing for recognition of service rendered by the EC/SSC
in the Indian Army, by way of weightage, for the'purpose of seniority,
were not violative of Articles 14 and 16 of the Constitution and

were thus valid.

49. In T.ABDUL RAZAK AND ANOTHER v., K THE DIRECTOR GENERAL, ESIC,
NEW DELHI AND ANOTHER [(1988) 7 ATC 14] we have examined in detail
the power of this Tribunal to examine the validity of a service law
if that becomes necessary. For the very reasons stated in that case
(vide: paras 14 to 20) we hold, that it is open to us to examine
— the validity of Section 3(1A) of the IQSi Act and Rule 3(2)(d) of
3 Rules. Learned counsel for the respondents did not rightly dis-

his position.

5 . In Applications Nos. 970 to 981 of 1987, the applicants
sought for stritking down Section 3(1A) of the 1951 Act. That
ction , introduced by Section 2 of the All India Services Au. . .cnt

Act of 1975 (Central Act 23 of 1975) reads thus:
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‘"(lA)'The power to make rules conferred by this section

» shall include the power to give retrospective effect from

a date notearlier than the date of commencement of this

Act, to the rules or any of them but no retrospective effect

shall be given to any rule so as to prejudicially affect

the interests of any person to whom such rule may be appli-
cable". : .

The applicants,however, have not explained as to why and for what

~ reason, this Section is liable to be struck down. Even at the hear-

ing, this deficiency was not made good. On the other hand, Sri
Karénth, in our opinion, very rightly did not pursue this challenge.
We also find no merit in this challenge of the applicants. We, there-

fore, reject their challenge to Section 3(1A) of the 1951 Act.

51. We will at the outset, broadly notice the Rules, closely

analyse the impugned Rules and finally deal with their validity.

52. In the construction of the Rules in general and of the im-
pugned Rules in particular, we must bear in mind, the well—set£1ed
rules of construction of statutes. But, one of the elementary and
important rules of construction has been succinctly and effectively
explained by Bhagwati,J.(as His Lordship then was)vin K.P.VARGHESE

v. I.T.O.ERNAKULAM AND ANOTHER (AIR 1981 SC 1922). In this case,

the learned Judge explained the principles, in these felicitous words:
& kb

"..... The e} of interpretation of a statutory enact-
ment is not a mechanical task. It is more than a mere
reading of mathematical formulae because few words possess
the precision of mathematical symbols. It is an attempt
to discover the intent of the legislature from the language
used by it and it must always be remembered that language
is at best an imperfect instrument for the expression of
human thought and as pointed out by Lord Denning, it would
be idle to expect every statutory provision to be "drafted
with divine prescience and perfect clarity". We can do
no better than repeat the famous words of Judge Learned
Hand when he said:"....... it is true that the words used,
even in their literal sense, are the primary and ordinarily
the most reliable, source of interpreting the meaning of
any writing be it a statute, a contract or anything else.
But, it is one of the surest indexes of a mature and deve-
loped jurisprudence not to make a fortress out of the dic-
tionary; bufto remember that statutes always have some
purpose or object to accomplish, whose sympathetic and
imaginative discovery is the surest guide to their meaning".
We must not adopt a strictly liberal interpretation of
section 52 sub-section (2) but we must construe its lan-
guage having regard to the object and purpose which the
legislature had in view in?nacting that provision and in
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. _ the context of the setting in which it occurs. We cannot’
@ .ignore the context and the collocation of the provisions
in which Section 52 sub-section (2) appears, because, as
pointed out by Judge Learned Hand in most felicitous
language:".....the meaning of a sentence may be more than
that of the separate words, as a melody is more than the
notes, and no degree of particularity can ever obviate
recourse to the setting in which all appear, and which

all collectively create........"

These principles, though expounded, in construing a provision in
the Income Tax Act, are equally applicable to interpreting the Rules
in ggneral and the impugned Rule in partieular. Bearing these and
‘other well-settled rules of construction, we will now ascertain the

true meaning and intendment of the Rules.

53. In the IFS Seniority Rules, the challenge is only to Rule
3(2)(d) of the Rules. Very strictly, it is enough to notice and

deal with the same. But,‘in order to properly understand its setting,
» and
collocation, meaning./ its validity, it is useful to read Rule 3 of

the Rules in its entirety, however concentrating on the construction
and validity of the impugned Rule. Rule 3 of the IFS Seniority Rules
reads thus:

3. Assignment of year of allotment - (1) Every officer
shall be assigned a year of allotment in accordance with
provisions hereinafter contained in this rule.

(2) The year of allotment of an officer appointed
to the Service shall be - '

(a) where an officer is appointed to the Service on the
results of a competitive examination, the year following
the year in which such examination was held:

(b) where an officer is appointed to the Service at its
initial constitution in accordance with sub-rule (1)
of rule 4 of the Recruitment Rules, such year will
be determined in accordance with the following formula:-

Year of allotment = 1966 minus (N1 plus half of N2) wherein-

N1 represents completed years of continuous service upto,
1st July,1966 in a post equivalent to or above a senior
scale post included in the State Cadre, provided that
any such Service rendered during the first eight years
of gazetted service of the officer shall be excluded
for this purpose.

represents completed years of continuous Gazetted ser-
vice upto lst July,1966 included in N1.

In computing the period of continuous service for pur-

e Jq,
i %%r 4§9 -J/{§>éwose of N1 or N2 any period during which an officer has
N

~ o~ «# undertaken training in a diploma course in the Forest Re-
%’ BAchgﬁﬁ search Institute enc College, Dehra Dun or an equivalent
ol course in any other institution whieh training is approved

by the Central Government for this purpose, shall not be

taken into account:
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Provided that in the case of an officer who has under-

. taken the training in a diploma course in forestry at Dehra

Dun for a period of more than two years, the period spent

by such officer for obtaining the final diploma after having

obtained the preliminary diploma shall be taken into account

in computing the period of service for purposes of senio-
rity:

Provided further that .the year of allotment of an
officer so arrived at shall b8 limited to the year which
his immediate senior in the State Forest Service who is
appointed to the Indian Forest Service at its initial cons-
titution obtains: ‘

Provided further that where in a case or class of
cases, application of the formula given in this rule, re-
sults in hardship or anomaly, the seniority of officers
concerned shall be determined ad hoc by the Central Govern-
ment in consultation with the State Government concerned
and the commission.

(c) where an officer is appointed to the Service by promo-
' tion in accordance with rule 8 of the Recruitment Rules,
the year of allotment of the junior-most among the
officers recruited to the Service in accordance with
rule 7 or if no such officer is available the year
ofallotment of the junior-most among the officers re-
cruited to the Service in accordance with rule 4(1)
of these Rules who officiated continuously in a senior
post from a date earlier than the date of commencement

of such officiation by the former:

Provided that seniority of officers who are sub-
stantively holding the post of a Conservator of Forests
or a higher post on the date of constitution of the
Service and are not adjudged suitable by the Special
Selection Board in accordance with the Indian Forest
Service (Initial Recruitment) Regulations,1966, but
who may later on be appointed to the Service under
rule 8 of the Recruitment Rules shall be determined
ad hoc by the Central Government in consultation with
the State Government concerned and the Commission.

Explanation 1 - In respect of an officer appointed
to the Service by promotion in accordance with sub-rule
(1) of rule 8 of the Recruitment Rules, the period of his
continuous officiation in a senior post shall, for the
purposes of determination of his seniority, count only
from the date of the inclusion of his name in the Select
List, or from the date of his officiating appointment to
such senior post, whichever is later:

Provided that where an officer is appointed to the
Service by promotion under rule 8 of the Recruitment Rules
on the basis of his name having been included in the Select
List prepared by the Selection Committee constituted under
regulation 3 of the Indian Forest Service (Appointment
by Promotion) Regulations,1966, the period of his continuous
officiation in a senior post or post declared equivalent
thereto prior to the date of the inclusion of his name
in the first Select List shall also count, if such officia-
tion is approved by the Central Government in consultation
with the Commission.

Explanatici -.- ..:.. officer shall be deemed to have
officiated continuously in a senior post from a certain
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o date if during the period from 'that date to the date of
® » his confirmation in the senior grade he continues to hold
without any break orreversion a senior post otherwise than

as a purely temporary or local arrangement.

Explanation 3. - An officer shall be treated as having
officiated in a senior post during any period in respect
of which the State Government. concerned certifies that
he would have so officiated but for his absence on leave
or training.

Explanation 4. - An officer appointed to the Service
in accordance with sub-rule (1) of rule 8 of the Recruitment
Rules shall be treated as having officiated in a senior
post during any period of appointment to a non-cadre post
if the State Government has certified within three months
of his appointment to the non-cadre post that he would
have no officiated but for his appointment, for a period
not exceeding one year, and with the approval of the Central
Government for a further period not exceeding two years,
toa non-cadre post under a State Government or the Central
Government in a time scale identical to the time-scale
of a senior post:

Provided that the number of officers in respect of
whom the certificate shall be current at one time shall
not exceed one half of the maximum size of the Select List:
permissible under sub-regulation (2) of regulation 5 of
the Indian Forest Service (Appointment by Promotion) Regu-
lations 1966, and follow the order in which the names of
such officers appear in the Select List:

Provided further that such certificate shall be given
only if, for every senior officer in the Select List appoin-
ted to a non-cadre post in respect of which the certificate
is given, there is one junior Select List officer officiat-
ing in a senior post under rule 9 of the Indian Forest
Service (Cadre) Rules,1966:

Provided also that the number of officers in respect
of whom the certificate is given, shall not exceed the
number of posts by which the number of cadre officers hold-
ing non-cadre posts under the control of the State Govern-
ment falls short of the deputation reserve sanctioned
under the Schedule to the Indian Forest Service (Fixation
of Cadre Strength) Regulations,1966.

(d) when an officer is appointed to the Service in accord-
ance with rule 7A of the Recruitment Rules, deemed
to be the year in which he would have been so appointed
at his first or second attempt after the date of joining
precommission training or the date of his commission
where there was only post commission training according
as he qualified for appointment to the Service in his
first or second chance, as the case may be, having

" been eligible under regulation 4 of the Indian Forest
Service (Appointment by Competitive Examination) Regu-
lations,1967.

Explanation.- If an officer, who qualified himself
\for appointment to the Service in a particular year,. could
’ﬁ'ﬁot be so appointed in that year on saccount of non-availa-
) '}gility of a vacancy and is actually appointed in the next

o

ear, then his year of allotment would be depressed by

ne year. He shall be placed above all the officers re-
cruited under Rule 7A of the Recruitment Rules and ‘who
have the same year of alltment.



-22-

This. Rule is identi‘cal to Rule 3 of the Seniority Rules, regulating.

seniority of other All India Services, namely, the IAS and the IPS.

54. That the title of an Act or a Rule _gives a clue in the under-
standing of the Act or Rule but cannot control the plain meaning
of the relavant provision itself is now well-settled. The title
of the IFS Seniority Rules relates to regulation of seniority of

the members of the service, from different sources.

55. The préhble to the Rules merely refers to the source of

power for framing the Rules.

56. Rule (1) of the Rules deals v.vith the title and commencement
of the Rules. These Rules came into force with effect from 1-7-1966-
But, the IFS was actually constituted with effect from 1-10-1966
only. Prior to 1-10-1966, the IFS as now constituted did not exist
either in law or fact, in the country. However, its i pre-cursor

namely the Indian Forestry Service of the pre-Independence era, came

to an end,by the time India attained Indepéndence.

57. Rﬁle 2 defines the terms (a) cadre, (b) Commission, @,
Azampuuxi!exmxxyfk (¢) ‘competitive examination, (d) gradation
list, (e) officer, (f) Recruitment Rules, (g) Senior post, (h) Service
(i) State Cadre, (j) State Forest Service, (k) State' Government con-
cerned and (1) Select List which generally occur in the Rules. But,
very significantly, they do not define the terms '"Year", "Seniority"
and "Year of Allotment", the meaning of which is very decisive, in
the true construction of the Rules. The terms are not defined in

any other Rule or in the earlier Indian Civil Service (Regulation

of Seniority) Rules of 1930 also.

58. A close analysis of the IFS Seniority Rules and of the genio-

rity Rules of other All India Services reveals, that the YOA to members

of the sexlvice and their seniority in that service, are closely inter-
linked. Seniority has a close nexus with the YOA ffo; thewservice. 1 o
1oL A ¥ ‘}F

The YOA to the service determines the seniority ofi <the meffi‘ber" of 4
' A \Te R R N
the service. Y -"‘)G,,' C
} \\ N7
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59. In TRIBUVAN NATH BHARGAVA v. UNION OF INDIA AND OTHERS (1977 .

(1) SLR page 291) a Full Bench of the Delhi High Couft, dealing with

the inter—relationship of the YOA and seniority under the Indian

Police Service Seniority Rules which are analogous to.the IFS Senio-
rity Rules observed thus:- '
"60. An allotment year is a status symbol. Its object
is to bring the promotee at par, on a level of equality,
so as to speak, with the direct recruit of that year of
allotment. Although as a fact some of the promot-es were
actually appointed to the service at a later date, for
the purpose of determining their seniority they were
assigned an earlier year of allotment on account of their
previous service and administrative experience."
We must state with respect, that the expression 'status symbol',
used by the Full Bench as reflective of YOA is a cliche which,
in our view is both imprecise and inapt, tending to blur the real
import and meaning of the term YOA. But, it appears to us that their
Lordships really intended to emphasise,. what we have

expatiated in the foregoing, -.on the true meaning and significance

of that term.

60. "The year" in the context, means the English galendar year
commencing from 1st January and ending on 31st December of that‘year.

"The year" necessarily includes a part of the year as well.

61. The term "Seniorify" in the case of a Gévernment servant,
means 'the length of service'. In VIJAYADEV RAJ URS,D v. G.V.RAO
AND ANOTHER [1983(1)SLR 292] one of us (Justice K,.S.Puttaswamy,VC)
dealing with the claim of two officers, on their relative seniority
in one of the qadres.of the Indian Police Serviée,-had occasion to

examine and ascertain its meaning. On such examination, one of us

. ‘553P1{35\7 Ciustlce K.S. Puttaswamy,VC) expressed thus:-
75,

3 "16, The term 'seniority' which is not defined in
11 India Services Act, the Seniority Rules or the General -
lauses Act is not a term of art. But, still that term
%as come to acquire a definite and legal meaning in public
qserv1ces

)I-‘
:_4"

17. The term seniorlty in the public service is.
%pnger ‘length of service in the very same grade or cadre.
f the seniority is to be detérmined with reference to
the very original entry into service of the officers ignor-
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ignoring the various developments that take place in their

. career, it would undoubtedly destroy the very concept of
promotions and all the incidents flowing from the same.
A person may be senior to anoﬁher in the initial cadre.
But, that by itself cannot be a justification to ignore
the promotions, supersessions and hold that a person pro-
moted earlier would still be Junibr to the person superseded
in the promotional post also. An officer may be senior
to another in the initial cadre| or when both of them join
service in one and the same cadre. But, that cannot be
the position in the superior posts filled by promotion.
By holding that the officer promoted earlier to the officer
promoted later, the seniority in| the initial cadre is nei-
ther affected nor destroyed. One is not antithesis to
another. On any principle of logic or law, the contention
urged for the respondents that‘respondent No.1l is senior
to the petitioner even in the caﬁre of Special I.G.P. isnot
sound.

18. A person appointed or promoted earlier is always
senior to the person appointed or promoted later. A person
confirmed earlier takes precedence over a person not con-
firmed or confirmed later. Accordlng to respondents them-
selves the post of IGP and Spl.IGP:@are' equivalent posts
and are inter changeable. I will assume this to be the
correct position for pyrpose of this case,

19. In N.CHANDRAMOULI v. STATE OF MYSORE (3) a Division
Bench of this Court, examining the relative claims of regu-
larly appointed and 1rregular1y‘ app01nted candidates and
their inter-se seniority in the preparation of the inter
state senlorlty list of Government Insurance Department

and the term 'seniority' and its incidents thereto, observed

thus:
3. [(1970) 2 Mys.LJ 187]

" Seniority in simple English means a longer
life than of another thing or person taken for compari-
son. In the case of Government sevant, it means 'the
length of service'. If the service of one person
is longer than that of another the first named person
is called senior to the other. The value of the right
of seniority is the right to consideration for promo-
tion to a higher post in cases where promotion is
made on seniority-cum merit basis. In such cases,
it is undoubted that seniority taken into account
is the seniority in the grade immediately below the
promotional post or in the grade which is described
as the grade from which promotions are to be made.
It proceeds upon the basis that the comparison for
purposes of seniority is between!equals or those that
are in the same grade or equéted grades. It is incon-
gruous to say or even to conceﬂve that seniority is
a concept involving comparison between the length
of service in one grade and the length of service
in another grade. If so, it becomes perfectly clear
that it is impossible to compare‘regular service with
irregular service for determining seniority between
the regularly appointed Govérnment servants and irre-
gularly appointed Government servants. The very concept
of senlorlty makes it 1mp0551b1e to postulate such
| a comparison".

In Sant Ram Sharma v. State of Ra&asthan (AIR 1967 SC 1910)
to which I will draw a detailed referehce at a later stage,
the Supreme Court has observed thus:-
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N "That means that if a post falls vacant it is filled
& C - by the person who has served longest in the post imme-
diately below".

The observations made in Chandramouli's case which are
unexceptional and sound have not been dissented by the
Supreme Court or by the Court in any 1later rullng. So
also the observation made in Santaram Sharma's case has
not been departed by the Supreme Court in any later ruling".
We are of the view that. this plain ]ea)@:.cographic meaning of the term
"Seniority" is apt and correct even in the present context and, there-

D :cams

-fore, we adopt the same for the purpose of thegg%before us.

62. "The year of allot.ment" (YOA) means, year of allotment to
the service. The term 'allotment' though Si;nple in itself and under-
stood as actual allotment or assignment to the service, is not wholly
free .-from doubt and therefore, poses some difficulty to a layman.

But, examining the real conte't and purpose of this term, it appears

to us, that it has been used as synonymous, to year of appointment:

to the service.

63. The word 'allotment' is derived from the word .'allot'. The
Shorter Oxford English Dictionary (Volume-I) defines the terms 'allot'
and 'allotment' as under:

Allot - 1. To distribute to lot, or in such way that
the recipients have no choice; to assign shares authorita-
tively; to apportion. (2) to assign as a lot or portion
to; to appoint (without distribution); hence, to appropriate
to a special person or purpose. 3. To appoint, destine
(a person to do). To reckon (upon). .

2. The .. end that was allotted him SURREY. Ten years
I will a. to the attainment of knowledge JOHNSON. 4. And
I a. we must economise. Hence Allotable a, Allottee, one
to whom an allotment is made, Allotter, one who allots,
Allottery, allotted share.

- - Allotment - 1. The action of allotting, 2. Lot in

life, destiny, 3. A share or portion,esp. of land, allot-

s e, N ted to a special person or purpose. 4. Comm. The division

o qRAT I, \ of a ship's cargo into equal portions, to be distributed
N~ ’%,\\among purchasers by lot.

P ~ (/
L2 A
Qf S fhls\lencographlc meaning and its etymological evolution, supports
¢

o éur 'eérher conclusion.

k R J :
BN U P N <
AN _"Q /él; The GOI as the author and operator of the scheme of All

" 5NG
x»i:#/, Iéla Services lizz nct (xplained the rationale of the term YOA or
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what it means conceptionally. But, as we comprehend, the rationale

v 1
for adopting the term YOA and not the simple and straight-forward .
term 'appointment' was for the reason, that the members of one, common
integrated service drawn from different sources are allotted to dif-

ferent State cadres, for service with an obligétion to serve the Centre

(i.e.,the GOI) as well. This appears to be the premium mobile for

adopting the term 'allotment' instead of the term 'appointment'.
65. Rule 3 of the Rules regulates the YOA to the service.

66. Rule 3(1) enjoins that the GOI  assign the YOA to ever& member
of the service, in accordance with the provisions made in the follow-
ing sub-rule (2) of the Rules. This rule exhaustively deals with
the YOA in respect of the members of the service drawn from all the
three sources namely (i) initial recruitment, (ii) direct recruitment
and (iii) promotions. Even though this rule deals with direct re-
cruitment first, then the initial recruitment and lastly promotion,

we will deal with them in the earlier order, we have noticed.

67. Sub-rule 2(a) of Rule 3, provides for YOA to an officer
appointed to the service, on the results of a competitive examination.
When a person is appointed to a service on the results of a competi-
tive examination, he has to be assigned the YOA following the year,
in which such examination was held. This clause relates to the YOA,
in respect of direct recruits or regular recruits from the open

market.

68. We have earlier noticed, that the IFS was constituted with
effect from 1-10-1966 in the post-Independence era. The initial
constitution of this service was from among the State Forest cadres
of all the States in the country, in accordance with the IRR, to

the junior and senior scales of the service,
69. Sub-rule (b) of Rule 3(2) elaborately sets out, the detailed
formula or principic fe: <llotting, the YOA to the initial recruits,

in respect of both the senior and junior scales of the service.
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.'In, confoi‘mity with this pi'ov:lsion, the applicants in Applications

Nos. 970 to 981 of 1987 had bgen allotted 1964} as their YOA.

70. Sub-clause ((.:/ of sub-rule (2) of Rule 3, regulates the
YOA to those selected, pfomoted and appointed to the IFS from the

State cadres, from time to time.

71. We now pass on to clause (d) of sub-rule (2) of Rule 3 of
the Rules framed and published by tt;e GOI, by their pNotification
No.39/25/68-AIS (IV) C dated 10-3-1970, which is vital and is in
fact the real bone of contention between the parties. This rule
stipulates that an EC/SSC appointed to the IFS, shall lae deemed to
have been appointed, in the year in ‘which, he would have been so
appointed, as if he had appeared and passed -the' lFS competitive exa-
mination, as if held then. In other words, his appointment is
notionally pushed backwards, by a-number of years, though in fact
and reality ,that was and is not so. This rule provides for an earlier
deeming appointment, for‘ as‘signing the YOA retrospectively, with
conseduent higher seniority, over those appointed to the service
earlier. rI’ihis is done on the concept of 'missed opportunity' and
decl‘dedly give; an edge to EC/SSC in regard to seniority over others.
On the plain language of. this provision, an earlier YOA, was assignhed
by the GoI to Lamba and Prakash. But, whether in so doing, it was
permissible for the GOI to ignore ol’ overlook, the very genesis of
constitution of the service and the relevant Rules, thereby giving
rise to mutual inconsistency and/or apparent incongtuity, among the

various sseurces: of recruitment, is the next question, that calls

Qf r o NE 72.. The 1951 Act and the Rules and Regulations made by the GOI

N \a

ituting and continuing the IFS all need to be read as one- scheme

fie service and not piecemeal but really as one set of Rules (See:

4
\;;\%j;BT;uE;pages 23 to 30 under the caption "Statute must be read as a whole"
- / - .

St

~ Chapter I - Basic Principles of Statutory Interpretatioh by G.P.

'Singh, 3rd Editiony, Every rule must be read as part of an omnibus
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omnibus scheme:aud(of establishing an All India Service. In a‘scheme

-

of this nature and dimension due effect must be given to every other |

relevant Rule as well., Ewvery part must be read as consistent with
the whole and.not in isolation or severance, lest this should reeult
in disharmony or discord (See: pages 104 to 109 under tﬁe caption
"Inconsistency and repugeancy to be avoided; harmonious construction"
~Chapter 2 - Guiding Rules of Statutory Interpretation by G.P.Singh.
Beariné this in mind, we shall now read conjointly, Rules 3 and 4

of the RR which is the sheet-anchor of the applicants. These rules

.

read thus:-

3. Constitution of Service.- The Service shall consist
of the following persons, namely:-

(a) Members of the State Forest Service recruited to the
service at its initial constitution in accordance
with the provisions of sub-rule (1) of rule 4; and

(b) persons recruited to the service in accordance with
the provisions of sub-rules (2) to (4) of rule 4.

4. Method of recruitment to the Service. - (1) As
soon as may be after the commencement of these rules, the
Central Government may recruit to the Service any person
from amongst the members of the State Forest Service ad-
judged suitable in accordance with such regulations as
the Central Government may make in consultation with the
State Governments and the Commission:

Provided that no member holding a post referred to
in sub-clause (ii) ‘of clause (g) or rule 2 and so reéruited
shall, at the time of recruitment, be allocated to any
State cadre other than the cadre of a Union territory.

(2) After the recruitment under sub-rule (1), subse-
quent recruitment to the Service, shall be by the following
methods, namely:

(a) by a competitive examination:

(aa) by selection of persons from amongst the Emergency
Commissioned Officers and Short Service Commissioned
Officers of the Armed Forces of the Union who were
commissioned after the 1lst November,1962, but before
the 10th January,1968 and who are released in the
manner specified in sub-rule (1) of rule 7(A); :

(b) by promotion of substantive members of the State Forest:
Service,

(3) Subject to the provisions of these rules, the
method or methods of recruitment to be adopted for the
purpose of filling any particular vacancy or vacancies
in the Service as may be required to be filled during any
particular period of recruitment, and the number of persons
to be recruited by each method shall be determined on each
occasion by the Central Government - in consultatlon with
the Commission:

o
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: . Provided that where any such vacancy ‘or vacancies
o & . relates or relate to a State Cadre or a Joint Cadre, the
State Government concerned shall also be consulted.

(3A) Notwithstanding anything contdined in this rule,
where appointments to the Service in pursuance of the re-
cruitment under sub-rule (1) have become invalid by reason
of any judgement or order of any court, the Central Govern-
ment may make fresh recruitment under that sub-rule and
may give effect to the appointments to the service®in pur-
suance of such fresh recruitment from the same date on
which the appointments which have become invalid as afore-
said had been given effect to.

= (4) Notwithstanding anything contained in sub-rule
" (2), if in the opinion of the Central Government the exigen-
cies of the service 'so require, the Central Government
may, after consultation with the State Government and the
Commission, adopt such methods of recruitment to the Service
other than those specified in the said sub-rule, as it
may by regulations made in the behalf prescribe.

(5) Notwithstanding anything hereinbefore contained
in this rule in relation to the Stae of Sikkim, recruitment
to the State Cadre on its initial constitution shall be
made by such method, as the Central Government may, after
consultation with the State Government and the Commission
prescribe,.

Rule 3 stipulates, that the service shall comprise those members
selected and appointed under the IRR, the direct recruits and promo-
tees, selected and appointed in qonformity, with the detailed Rules
made for each category. Rule 4 envisages that the first direct re-
cruitment as also appointments by promotiqn, shall be accomplished
only after the initial recruitment is completed and not earlier.
The 1ogiéa1 cérollary therefore is that initial recruitment to the
Service undér the-IRR, must inVariably precede all other modes of
recruitment to the Serviée. In fact, the Qery term 'initial' is in
itself, clearly indicative of this requirement. If that is so, the
initial recruits. form the very base or foundation of_the IFS, consti-

tuted with effect from 1-10-1966. They are in fact, '"the source

and origin" - fons et origo - of the IFS. All others, irrespective

of\\the mode of recruitment follow the initial recruits and are in-

ithbly junior to them in keeping with the principle "first in time,

?{’ﬁﬂ. . . " . . . .
J§up rior in right"” - prio tempore potior jure. The rationale and

’
Cn

i - . . . . . .
x__\__‘_,._,«'\C)\s,c),undness of this rule, is at once manifest and does not necessitate

BanG®
/

PAR

”’u‘ifurther elaboration. After all, the serving officers in the State
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Forest cadres, with a meritorious record of service and performing

the very nature of duties which are akin, are first inducted into
) hence \» '
the IFS;/ it is but peet and proper, that they take precedence over
the direct recruits and all others appointed to the service. We
see no error or impropriety in this. On the contrary, this provision
appears to us to be rational and salutary. If thisthen is the true
1
position, then we must necessarilyread clause (d) of sub-rule (4)
of Rule 3 of the Seniority Rules as subject to Rules 3 and 4 of the

RR. A fortiori, it follows from the same, that those recruited later,

notwithstanding the category or group from which they are recruited,

will be junior to all those initially recruited to the IFS. We are.

of the view, that this construction is inevitable, keeping in mind
that every statute has to be considered as a whole, to render the
construction as a harmonious one.vIt is also a well—setfled canon
of construction, that the construction which advances the object
of the act, rather than retards and promotes, rather than demotes,
the object ot the Act, has to be preferred, as a contrary view would
have the effect of creating a void. We are precisely guided by
this principle. It therefore follows that Lamba and Prakash have
to be treated as juniors to the initial recruits, despité clause

(d) of sub-rule (2) of Rule 3 of the IFS Seniority Rules.

73. In Subimal Réy's case, Subimal Roy and others, who were
initial recruits to the IFS, from the West Bengal State Forest Service
cadre, challenged the assignment of 1964, as YOA, to Sarvadri T.B.
Pundarikakshudu and Kailash Chandra Pant, arrayed respectively as
respondents 4 and 5, though appointed to the IFS with effect from

1-4-1969, from the quota reserved for the EC/SSGs. This was resisted

respondents 4 and 5 and the Union of India but not by the Government
of West Bengal, which supported the initial recruits or the peti-
tioners in that case. On an examination of the rival contentions,
Bhagabati Prosad Banerjee,J3 upheld, ﬁhe claim of the petitioners

in these words:
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"After considering the facts and circumstances of

» the case and the decisions referred to, I am of the view
that the seniority of the respondents Nos. 4 and 5 as deter-
mined in pursuance of coming into force of the Rule 3(2)(d)
of the Regulation of Seniority Rules,1968 affecting the
seniority of the petitioners cannot be sustained in view
of the fact that the said rule came into force after the
respondents Nos. 4 and 5 were appointed and that at the
relevant time there was no scope for giving any retros-
pective effect in the Rule prior to 1975 and that in 1975
when the Act was amended by incorporating the Amendment
Act which provided power for the first time to make rules
with retrospective effect. But, it was made specifically
clear that no rule should be given retrospective effect
so as to prejudicially effect the interest of any person.
In the instant case, by making retrospective effect in
the manner of application of Rule 3(2)(d) of the said Rules,
the interest of the petitioners were seriously affected.
The petitioners were made junior to persons appointed subse-
quent to the petitioners and that in the instant case,
the seniority of the respondent No.4 and. 5 was assigned
from a date which earlier than the date of their appointment
in the service. The respondents No.4 and 5 were appointed
into the service in the year 1969 and that the seniority
of the respondents was assigned on the strength of the
said Rule with effect from 1964 which in my view is not
permissible as if it is contended that Rule 3(2)(d) of
the said Rules confers such power to fix seniority in res-
pect of the respondents No.4 and 5, with retrospective
effect i.e., froma date much earlier than their entry in
the service effecting seniority of all other persons who
were appointed prior to the respondent No.4 and 5, in that
event the said rule is 1liable to be discriminatory and
violative of the provisions of Article 14 and 16 of the
Constitution of India. In my view the said Rule in .its
application read with the statutory protection as given
by the Amendment Act of 1975 Rule: 3(2)(d) of the said Rules
could not be construed in such a manner which may prejudi-
cially affect the interest of other persons. In view of
the provisions of Section 3(1)(A) of the Amendment Act,1975,
the scope of Rule 3(2)(d) of the said Rules is limited
and that in view of that within the scope and ambit of
the said Rules, the seniority of other persons appointed
earlier could not be effected. Incidentally the stand
- taken by the State Government in this behalf against the
introduction of the said Rule affecting the interest Res-
pondent No.4 and 5 appears to me reasonable and the reasons
-for taking such stand is well founded. The Supreme Court
in the case of A, Janardhana v. Union of India reported

in AIR 1983 SC 769 held that a direct recruit who comes

into the service after a promotee, should not be permitted
by any principle of seniority to score a march over a pro-
motee because that itself is arbitrary and shall be viola-

tive of Article 14 and 16 of the Constitution of India.
\\n view of the said decision of the Supreme Court, it must
\be held that it is extremely undesirable, unjust and inequi-
able in service jurisprudence as to go down below a person
o comes to the service after long years. in my view
inder Rule 3(2) (d) of the said Rules, the Central Govern-
ment had no jurisdiction to fix a seniority of the respon-
dent No.4 and 5 seriously affecting the seniority.  of the
petiticvniis., For the reasons stated above, the writ appli-
ST cation succeeds. The rule is made absolute.
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Let a writ in the nature of Mandamus do issue ‘cancel-
ling and/or setting aside the order dated 26th October,1970
which is Annexure 'H' to the petition fixing the seniority
of the respondent No.4 and 5 with effect from 1964 and
further the said respondents are.commanded to fix up the
seniority of the respondent No.4 and S- without affecting
the seniority of the petitioner. The respondents are fur-
ther directed to forebear from fixing the séniority of
the respondent No.4 and 5 over the seniority already assign-
ed to the petitioners. The Rule is accordingly made abso-
lute. There will be no order as to costs."

These conclusions are in accord with what we have independently ex-
pressed as above, on the Rules. We are in respectful agreement with

these conclusions.

74, In their represehtation to Government of India as also in
their applications, the applicants have alluded to Subimal Roy's
case and relied on the same. In-ahswer to this plea, the Government
of India in its reply had stated thus:

"As far the averments. referring to the judgment of the

High Court of Calcutta the same are denied for want of

knowledge. The applicants are put to proof of their con-

tentions in the matter of the contents of the judgment

of the High Court of Calcutta. It is submitted however,

that teh applicants before the High Court of Calcutta had

moved the Hon'ble High Court in a Writ Petition in the

year 1973 itself and were not guilty of delay of over 17

years as in the case of these applicants before this Hon'ble

Tribinal."

In the writ petition filed by Subimal Roy and others, Government
: was ' '
of India, as a necessary party,/impleaded, served and was represented
by a distinguished senior Advocate of the Calcutta Bar. In the face
of this, it is rather surprising that the Government of India should
plead. ignorance and urge, that the appiicants should prove their
plea, on what had been decided by the High Court of Calcutta in that
case. This apart:, the manner in which GOI had met the plea of the
applicants is no pleading ét all (vide: Order VI of the Code of Civil
Procedure). We must observe with regret, that it has been our expe-
rience that the pleadings of the GOI and its agencies are often woe-
“fully inadequate and are filed in a rather flippant manner, as a

mere ritual. It is noticed that more often than not, the parawise

remarks;drafted by one of the officials who does not have the requi-
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requisite legal background, are mechanically adopt_egl without ensuring_

their completeness and cogency. We need hardly point out that such

-

an attitude does not conduce to proper and effective adjudication

o

of the matter by the Tribunal. We hope and trust that the GOI will

take due care to guard against recurrence of the like.:

75. In its Memo filed on 22-7-1988, the Union of India asserted

that the decision of the Calcutta High Court, in Subimal Roy's case,
had been challenged by it, before the..Supreme Court in a Special
Leave Petitiqn, filed on 26-5-1988 'and the same was still pending
disposal ’in that Court. We accept th.e correctness of this submission.
But, that will not in any uey alter the position. We must, however
express our 'surprise and consternation; that the Unio_u of India should
have at the ’time of filing its reply initially to the applications
relating to the IPS Set, should have feigned ignorance about the
decision of the High Court of Calcutta in Subimal Roy's caee, leading
us to infer irresistibly that the Union of India was less than truth-
ful in making this statement. Such an attitude does not assist the
Tribunal in proper and effective adjudication of the matter and is

therefore depricated.

76. The other Rules of IFS Seniority Rules only give effect
to Rule 3 of the IFS Seniority Rules. Even otherwise, their detailed

analysis is not very necessary.

'7;1' Articles 14 and 16 of the Constitution are one greup of
articles and Articles 15 and 16 are only an extension of Article
14 to specific cases. In other words, Article 14 is said to be the

genus and Articles 15 and 16 its species. It is trite, therefore,

;«f:L”’E that the principle governing Article 14 equally govern Articles 15
f' F\’\ /

ar.:d 16 of the Constitution as ‘well and this does not require a refe-
v

re?ice\to decided cases.

¢ -

#18. The true scope and ambit of Article 14 has been explained
.

by the Supreme Court in a large number of cases. In RAM KRISHNA

| A DALMIA AND OTHERS v. JUSTICE S.R. TENDOLKAR AND OTHERS (AIR 1958

N SC 538) and RE:SPECIAL COURTS BILLS CASE (AIR 1979 SC 478) the Supreme
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Court reviewing all the earlier cases elaborately re-stated the sc,ope.

and ambit of Article 14 of the Constitution. In Special Courts Bills'
case,Chandrachud, CJ. speaking for a Lérger Bench of 7 Judges summed
up the same in these words:

"73. As long back as in 1960, it was said by this
Court in Kingshari Haldar that the propositions applicable
to cases arising under ARticle 14' have been repeated so
many times during the past few years that they now sound
almost platitudinous'. What was considered to be plati-
tudinous some 18 years ago has, in the natural course of
events, become even more platitudinous today, especially
in view of the avalanche of cases which have flooded this
Court. Many a learned Judge of this Court has said that
it is not in the formulation of principles under Article
14 but in their application to concrete cases that diffi-
culties generally arise. But, considering that we are
sitting in a larger Bench than some which decided similar
cases under Article 14, and in view of the peculiar impor-

" tance of the questions arising in this reference, though
the questions themselves are not without a precedent, we
propose, though undoubtedly at the cost of some repetition
to state the propositions which emerge from the judgments
of this Court in so far as they are relevant to the decision
of the points which arise for our consideration. Those
propositions may be stated thus: '

1. The first part of Article 14, which was adopted
from the Irish Constitution is a declaration of equality
of the civil rights of all persons within the territories
of India. It enshrines a basic principle of republicanism.
The second part, which is a corollary of the first and
is based on the last clause of the first section of the
Fourteenth Amendment of the American Constitution, enjoins
that equal protection shall be secured to all such persons
in the enjoyment of their rights and 1liberties without
discricination or favouritism. It is a pledge of the pro-
tection of equal laws, that is, laws that operate alike
on all persons under like circumstances.

2. The State, in the exercise of its governmental
power, has of necessity to make laws operating differently
on different groups or classes of persons within its terri-
tory to attain particular ends in giving effect to its
policies, and it must possess for that purpose large powers
of distinguishing and classifying persons or things to
be subjected to such laws.

3. The constitutional command to the State to afford
equal protection of its laws sets a goal not attainable
by the invention and application of a precise formula.
Therefore, classification need not be constituted by an
exact or scientific exclusion or inclusion of persons or
things. The Courts should not insist on delusive exactness
or apply doctrinaire tests for determining the validity
of classification in any given case. Classification is
justified if it is not palpably arbitrary.

4. The principle underlying the guarantee of Article
14 is not that the same rules of law should be applicable
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.to all persons within the Indian territory or that the
same remedies should be made available to them irrespective
of differences of circumstances. It only means that all
‘persons similarly circumstanced shall be treated alike
both in privileges conferred and liabilities imposed. Equal
laws would have to be applied to all in the same.situation,
and there should be no discrimination between one person
and another if as regards the subject-matter of the legis-
lation their position is substantially the same.

EE %*‘t‘;’“’

, 5. By the process of classification, the State has
the power of determining who should be regarded as a class
for purposes of legislation and in relation to a law enacted
on a particular subject. This power, no doubt, in some
degree is likely to produce some inequality; but if a law
deals with the liberties of a number of well-defined classes
it is not open to the charge of denial of equal protection
on th ground that it has no application to other persons.
Classification thus means segregation in classes 'which
have a systematic relation, usually found in commonn proper-
ties and characteristics. It postulates a rational basis
and does not mean herding together of certain persons and
classes arbitrarily.

6. The law can make and set apart the classes according
to the needs and exgencies of the society and as suggested
by experience. It can recognise even degree of evil, but
‘the classification should never be arbitrary, artificial
or evasive. ~

7. The classification must not be arbitrary but must
be rational, that is to say, it must not only be based
on some qualities or characteristics which are to be found
in all the persons grouped together and not in others who
are left out but those qualities or characteristics must
have a reasonable relation to the object of the legislation.
In order to pass the test, two conditions must be fulfilled,

, namely, (1) that the classification must be founded on
an intelligible differentia which distinguishes those that
are grouped together from others and (2) that that differen-
tia must have a rational relation to the object sought
to be achieved by the Act.

8. The differentia which is the basis of the classifi-
cation and the object of the Act are distinct things and
what is necessary is that there must be -a nexus between
them. In short, while Article 14 forbids class discrimina-
tion by conferring privileges or imposing liabilities upon
persons arbitrarily selected out of a large number of other
persons similarly situated in relation to the privileges
sought to be conferred or the liabilities proposed to be -
iz imposed, it does not forbid classification for the purpose

)bTive N of legislation, provided such classification is not arbi-

~~=~_#, N trary in the sense above mentioned.
<, " i

~ \ 9. If the legislative policy ‘is clear and definite ‘
'\{%ng. as an effective method of carrying out that policy
> 3@ |idiscretion is vested by the statute upon a body of
ﬁ““‘l)aqministrators or officers to make selective application

)J?OA the law to certain classes or groups of persons, the
~f/5$/ tatute itself cannot be condemned as a piece of discrimi-

:Neckégfﬁatory legislation. In such cases, the power given to
o :
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the executive body would import a duty on it to classify .

the subject-matter of legislation in accordance with the ~ ‘@

! objective indicated in the statute.‘ If the administrative
body proceeds to classify persons ' ‘or things on a basis

| which has no rational relation to the objective of the
legislature, its action can be annulled as offending against
the equal protection clause. \On the other hand, if the

| statute itself does not disclose a definite policy or
objective and it confers authori;y on another to make selec-

| tion at its pleasure, the statute would be held on the
face of it to be discriminatory, irrespective of the way
in which it is applied.

10. Whether a 1law conferring discretionary powers
on an administrative authority‘ is constitutionally valid
or not should not be determined on the assumption that
such authority will act in an arbltrary manner in exercising

\ the discretion committed to it. Abuse of power given by
law does occur; but the validity of !the law cannot be con- -
tested because of such an apprehension. Discretionary
power is not necessarily a discriminatory power.

11. Classification necessarilﬂ implies the making
of a distinction or discrimination between persons classi-
fied and those who are not members of that class. It is

\ the essence of a classificetion that upon the class are
cast duties and burdens different from those resting upon

| the general public. Indeed, the‘very idea of classification
is that of inequality, so that it goes without saying that
the mere fact of K inequality 1ﬁ no manner determines the A

| matter of constitutionality.

12, Whether an enactment prov1d1ng for spec1al proce-
| dure for the trial of certain offences is or is not discri-
minatcry and violative of Article 14 must be determined
‘ in each case as it arises, for,‘no general rule applicable
to all cases can safely be laid down. A partical assessment
of the operation of the 1aw in the particular circumstances

| is necessary.

"13. A rule of procedure ﬂaid down by law comes as
much within the purview of Art1c1e 14 as any rule of sub-
stantive law and it is necessary that all litigants, who

| aresimilarly situated, are able to avail themselves of
the same procedural rights for rellef and for defence with

| like protection and without dlscrlmlnatlon.

On this enunciation, there was no ‘disagreement, though there was
| .

dissent on other points, with which‘we are not concerned. In the

later cases, the Supreme Court has reiterated these principles.

79 On the new dimension of Article 14/ of the Constitution namely

"arbitrariness was the very antithesis of rule of law" enshrined

in‘Article 14 of the Constitution evolved for the first time in E.P.

ROYAPPA v. STATE OF TAMILNADU (AIR 1974 SC 555) Bhagwati,J. (as His

|
Lordship then was) expressed thus:- ‘

\ ! |



"We cannot countenance any attempt to truncate its
all-embracing scope and meaning, for to do so would be
to violate its activist magnitude. Equality is a dynamic
concept with many aspects and dimensions and it cannot
be "cribbed, cabined and confined" within traditional and
doctrinaire 1limits. From a positivistic point of view,
equality is antithetic to arbitrariness. In fac¢t equality
and arbitrariness are sworn enemies; one belongs to the
rule of law in a republic while the other, to the whim
and caprice of an absolute monarch. Where an act is arbi-
trary it is implicit in it that it is unequal both according
to political logic and constitutional law and is therefore
violative of Art.14....." .

In MANEKA GANDHI v. UNION OF INDIA (AIR 1978 SC 597) the same learned
Judge elaborated this principle in these words:-
"The brinciple of reasonableness, which 1legally as

well as philosophically, is an essential element of equality

or non-arbitrariness pervades Article 14 like a brooding

omnipresence......."
In the later cases, the Supreme Court has reiterated these principles
and applied them to specific cases. Bearing these principles in

mind, we must examine the validity of the impugned provision, in

the cases before us.

80. The applicants claim, that the impugned provision notionally
allowing an earlier year of allotment or aﬁpoihtment to EC/SSC with
consequent higher seniori?y, 'though in fact"they had entered the
service many years later than the applicants, suffers from the vice
of impermissible élassification and is also arbitrary and violative

of Article 14 of the Constitutibn.

81. On the necessity or otherwise, of allowing the concessioﬁ

in regard to seniority to EC/SSC Officers, the GOI and GOK have stated

thus:

/{\E\H 30. Reparding ground (1) of the application:

- S\ﬁs The benefits conferred on EC/SSC officers recruited
v
T\

to the Indian Forest Service, in the matter of seniority,
is at par with the benefits allowed in the other Central
Service and the All India Services where, in consideration
of the service rendered by the EC/SSC officers in the Armed
Forces, benefit of seniority is allowed to them as if,
instead of entering service in the Armed Forces, they had
directly entered civil employment. This is in keeping
with the considered policy of the Union of India and it
is denied that the spirit in which such benefit has been
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, been allowed to a deserving category of officers is in
any manner arbitrary, or muchfless capricious."

’

This is all the justification pleaded in suppbrt of the impugned
rule. We do not propose to restrict only to this plea but take‘ into

consideration all relevant aspects in determining the validity of

the same.

82. We have earlier noticed the meaning of the terms 'Séniority'
and 'Year of Ailotment' and their close inter-relation in respect
of the All India Services. On the basis of the impugned provision,
Lamba. and Prakash who had actually entered service later, are shown
as senior to the applicants who had joined 'service earlier which

fact has been recognised and is not in dispute.

83. The applicants have not rightly challenged the question
of relaxation of age-limit, lowering of standards and earmarking

a special quota for the EC/SSC.

84. The fact that the EC/SSCs.had rendered yeoman service in
the Indian Army and to the/%:ountry, at a critical time, when it was
facing external aggression from foreign powers and that on their
release from the Army on recruitment to the service, they form a
separate group or ciass, is not in aoubt, though we must express
that we were no.tv: impressed by the rather pleonastic contention of
Sri Padmarajaiah surcharged with/ undue emotion to overstate the case
on this point. But, whether the same has a rational nexus to the
object of the service in general and seniority in service in particu-
lar is the next iinportant aspect which calls: for a critical examina-

tion.

85. None of the respondents could enlighten us as to how, t;he
previous ‘service rendered in thé Indian Army, manifestly. with a break,
would be relevant for service in the IF‘S We are éléo unable to
visualise, as to how such service rendered in the Indian Army, would
be relevant to service in the IFS. It is apt to recall here, the
well-known legal maxim: "The cowi does not make the monk ' - cucullus

non facit monachum. On the other hand, we are of the view, that
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A xxxxxxx the extraneous and disjointed service in the Indian Army F
has no rational nexus at all, to confer seniorfity for serviee, in ‘
the IFS.. If that is so, then it 1sldsvious, that the same does not
satisfy the twin requirements of a valid classificatloh and, therefore

is v1olative of Articles 14 and 16 of the Constitution.

86: In cox}tra-—di #inction, the service rendered by the State
Forest Service_ Officers before their direct recruitment to the IFS,
on the basis of a competit‘iv'e examination, bearing close affinity
to the service required to be rendered in the IFS, strangee;mugh,
has not been reckoned, for the purpose of determining their seniority
in the IFS. We need hardly say, exclusion of this Service for ‘the
pﬁrpose of determination of s‘eniority 'is patently violative of
Articles 14 and 16 of the Constitution. On thisiconclusion also,

the impugned provision is violative of Articles 14 and 16 of the

Constitution.

87.‘ The impﬁgned provision has really the effect of treating
equals as unequals and 3:_1_c_e_ versa for which there is neither rhyﬁe
nor reason. Equality postulates identity of the class and its touch-
stone, is enshrined in Article 14 of the' Constitution. The basic

- principle, which informs Articles 14 and 16, is equality and inhibi-

tion against discrimination.

88. The provision for earlier YOA to EC/SSC Officers on the
principle of'missed opportunity' though there was none such, prior
to 1967, to ‘enter the service or even before the very constitution

of that service, can only be characterised as chimericaland arbitrary.

in regard to the EC/SSC does not et all arisve.' But, it was

that this provision is similar to those recruited’ initially
| those promoted from the State cadres to the IFS. We are of the

view that this comparison is specious. Those initially recruited
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to either the junior and/or senior scales, were already members -of

the State Forest Service and were already discharging the very duties,
performed by the members of the IFS. Tﬁis is also true o ‘g¥§:Z a -,
from the Staté cadre to IFS, What is true of ﬁhe above categories
of officers, is not true of those recruited for the first- time from
outside or open avenue. From this it follows, that the contention,
that this proviéion is akin to that made in the case of the initial

recruits and promotees from the State Forest cadres is palpably erro-

ineous and is bereft of merit.

89. We are also of the view that the impugned provision militates

against the very morale, cohesion and: camaraderie of the service,

"which are so very essential, to preserve and maintain its harmony,

discipline and efficiency. The provision creates an invidious distinc-

tion for no good and valid reason and the reason advanced in support:

is not at all sound.

90. In A.S.AYER AND OTHERS v. V,BALASUBRAMANYAM AND OTHERS [1980
SCC (L & S) 145 = 1980 (1) SCC 634] which was strongly relied upon
by the respondents, the Court was examining the validity of the
Recruitment and Seniority Rules of Class Ilservice, of the Survey
of India, which inter alia, provided for recrﬁitment of serving mili-
tary engineers of the Army, protection of their conditions of service
and certéin weightage in seniority over those fecruited from among
the civilians. In reversing the decision of the Andhra Pradesh High
Court, which had invalidated the Rules, as violative of Articles
14 and 16 of'the Constitution, the Supreme Court held”that the Rules
in the matter of seniority, with which we are primarily concerned
were not violative of Articles 14 and 16 of ‘the Constitution and
were valid.: In upholding the validity of the Rules, the Supreme
Court traced the genesis of the service, its nature and attributes
and all other felevant factors and held, that those drawn from the

IndianAArmy, with a separate and distinct identity,were not comparable
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. to ~those drawn from among the\;ivilians and the}Rules, therefore,

\

were not violative of Articles 14 and 16 of the Constitution. But,

that is’pot the position in the impugned provision. The EC/SSC did

not enter the IFS, with insignia as EC/SSC Officers or as members
of the Indian Army and continue to serve in the IFS, as niembers }of
the Indian Army, as in the case of Class I Service, in the Survey
of India. On the other hand, they er.xtered‘xthe IFS as direct recruits
along with other direct recruits but with certain concessions extended

to them. In this context, the IFS cannot ‘be said to be analogous
: AN

-

at all to Class I Service in the Survéy of India, either in regard

to the historical background or the nature and/or affinity of duties

required to be. performed. We are therefore of the view, that the
\principles enunciated in Iyer's case are clearly distinguishable

and do not assist the respondents to sustain the impugned Rule.

91. We have examined the validity of the impugned rule with
}-— a virtue b

all humility/which has been so pithily expressed by Morris Cohen
as "the great lesson of life" (vide: page 33 of the Article: "Judge
Learned Hand" .in "Sup;eme Courth Statecraft” by Wallace Mendelson,
First Indian Reprint,‘ 1987 edition)- with régard to the true scope
and ambit of Article 14 of the Constitution, as expounded by our
Supreme Court in various rulings. We have also examined the same,
bearing in t'nind.,. one of the cardinal Congtitutionél principles pro-

pounded by James Brgadley Thayer, one of the American Constitutional

lawyers of international renown and eminence  that judicial veto is

(v%,gl’e-:\ The Article: "The Influence of James B.Thayer upon the work

-~ ,

-~ 0(’ \{- ‘ . _

of \I\{o% \es, Brandeis, and Frankfurter" in the self-same treatise).
(el

L 3 :
: Th}s jprinciple has been eloquently articulated by the great Jurist-

“ Judg"és of the American Supreme Court viz., Justices Holmes, Brandeis,

S

G
R/ .
O . s 5
nd .Frankfurter, in more than one case. On such examination, we

are of the considered view, that the impugned rule is clearly viola-

to be exercised only in cases that leave no room for reasonable doubt

o
i

BT
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violative of.Articles 14 and 16 of the Constitution, both from-thq. 
standpoint of permissibie classificationaas also its new dimension.* -
We, therefore, hold that the impugned‘rule, is liable to be struck

down,as violative of Articles 14 and 16 of the Constitution.

92. Clause (d) of sub-rule (2) of Rule 3, is an ihdependent
clause and is §everab1e. On its being struck down, the rest of the
Rules which are valid, are still operable and enforceable. From this
it follows, that we should only direct the GOI to assign frresh YOA
to Lamba and Prakash, in accordance with clause (a) of Ruié 3 of
the Rules viz., the year ensuing Lhat in which they had appeared

for the competitive examination for the IFS.

92, Rule 3 of the IPS (Regulation of Seniority) Rules,1954
(1954 Rules) which is relevant to the IPS set, reads thus:

3. Assignment of Year of Allotment. - (1) Every Officer
shall be assigned a year of allotment in accordance with
the provisions hereinafter contained in this rule.

(2) The year of allotment of an officer in service
at the commencement of these rules shall be the same as
has been assigned to him or may be assigned to him by the
Central Government in accordance with the orders and ins-
tructions in force immediately before the commencement
of these rules: '

Provided that where the year of allotment of an officer -
appointed in accordance with rule 9 of the Recruitment
Rules has not been determined prior to the commencement
of these Rules his year of allotment shall be determined
in accordance with the provision in clause (b) of sub-rule
(3) of this rule and for this purpose, such officer shall
be deemed to have officiated in a senior post only if and
for the period for which he was approved for such officia-
tion by the Central Government, in consultation with the
Commission.

(3) The year of allotment of an officer appointed
to the Service after the commencement of these rules shall
be -

(a) where the officer is appointed to the Servicegn™ : -
the results of a competitive examination the year
following the year in which such examination was held;

(b) where the officer is appointed to the Service by promo-
tion in accordance with rule 9 of the Recruitment
Rules, the year of allotment of the junior-most among
the officers recruited to the Service in accordance
with rule 7 of these Rules who officiated continuously
in a senior post from a date earlier than the date
of commencement of such officiation by the former:
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Provided that the year of allotment of an officer

- appointed to the Service in accordance with rule 9 of the

Recruitment Rules who started officiating conotinuously
in a senior post from a cadre earlier than the date on
which eny of the officers recruited to the Service, in
accordance with rule 7 of those Rules, so started officiat-
ing shall be determined ad hoc by the Central. Government
in consultation with the State Gc Govermnents concerned.

Explanation-1 - In respect of an officer appointed
to the Service by promotion in accordance with sub-rule
(1) of rule 9 of the Recruitment Rules, the period of his

. continuous officiation in a senior post shall, for the

purpose of determination of his seniority; count only from
the date of the inclusion of his name in the Select List,
or from the date of his officiating appointment to such
senior post whichever is later:

Provided that where the name of a State Police Service
Officer was included in the Select List in force immediately
before the reorganisation of a State and is also included
in the first Select List prepared subsequent to the date
of such reorganisation, the name of such officer shall
be deemed to have been continuously in the Select List

with effect from the date of inclusion in the first mention-

ed Select List.

Explanation 2- An officer shall be deemed to have
officiated continuously in a senior post from a certain
date if during the period from that date to the date of
his confirmation in the senior grade he continues to hold
without any break or reversion a senior post otherwise
than as a purely temporary or local arrangement.

Explanation 3 - An officer shall be treated as having
officiated in a senior post during any period in respect
of which the State Government concerned certifies that
he would have so officiated but for his absence on leave
or training.

Explanation 4 - An officer appointment to the Service .

in accordance with sub-rule (1) of the rule 9 of the Re-
cruitment Rules shall be treated as having officiated in
a senior post during any period of appointment to a non-
‘cadre post if the State Government has certified within
three months of his appointment to the non-cadre post that
he would have so officiated but for his appointment for
a period not exceeding one year and, within the approval
of the Central Government, for a further period nnot exceed-
ing two years, to a non-cadre post under a State Government

or the Central Gvoernment in a time scale identical to-

the time-scale of a senior post:

-
"Provided that the number of officers in respect of
whom the certificate shall be current at one time shall

, not exceed one half of the maximum size of the Select List

perm1351b1e under sub-regulation (1) of regulation 5 of
the Indian Police Service (Appointment by Promotion) Regu-

: 1at10ns, 1955, and follow the order in which the names

/of such officers-appear in the Select List:
i Provided further that such certificate shall be given
fonly if, for every senior officer in the Select List

A
v

s
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the certificate is given,there is one junior Select List .
+ officer officiating in a senior post under rule 9 of the *
Indian Police Service (Cadre) Rules,1954.

Provided also that the number of officers in respect
of whom the certificate is given, shall not exceed the
number of posts by which the number of cadre officers hold-
ing non-cadre posts under the control of the State Govern-
ment falls short of the deputation reserve sanctioned under
the Schedule to the Indian Police Service (Fixation of
Cadre Strength) Regulations,1955.

(c) The year of allotment of an officer appointed to the
Service in accordance with rule 7A of the Indian Police
Service (Recruitment) Rules,1954, shall be deemed
to be the year in which he would have been so appointed
at his first or second attempt after the date of join-
ing Pre-commission training or the date of his commis-
sion where there was only post-commission training
according as he qualified for appointment to the Ser-
vice in his first or second chance, as the case may
be, having been eligible under rule 4 of the Indian

- Police Service(Appointment by Competitive Examination)
Regulations,1955. '

Explanation - If an officer, who qualified himself
for appointment to the Service in a particular year could
not be so appointed in that year on account of non-availa-
bility of a vacancy and is actually appointed in the next
year, then his year of allotment would be depressed by
one year. He shall be placed above all the officers re-
cruited under Rule 7A of the Recruitment Rules and who
have the same year of allotment.

(d) The year of allotment of an officer appointed to the
Service in accordance with Rule 7A of the Indian Police
Service (Recruitment) Rules,1954, having been eligible
under the second proviso to sub-regulation (iii) of
Regulation 4 of the Indian Police Service (Emergency
Commissioned and Short Service Commissioned Officers)
(Appointment by Competitive Examination) Regulations,
1971, shall be deemed to be the year in which he would
have been so appointed at his first or second attempt,
after the date of joining pre-commissioned training
or the date of his Commission where there was only
post-commission training and also after the 1lapse
of as many years as would have been necessary for
him to complete his studies, in the normal course,
for the award of the educational qualifications pres—
cribed for direct recruitment to the Indian Police
service- according as he qualified for - appointment
to the Service in his first or second chance as the
case may be.

This provision is analogous to Rule 3 of the IFS Seniority Rules.

93. "Indian Police" in British India was designated as the IPS

in Free India. This position in regard to the IPS or that of the \

IFS, which came to be constituted with effect from 1-10-1966, does
not materially alter the construction we have placed on.the IFS Senio-

rity Rules and its application to this Rule also.
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. 9. In so far as the IPS is concerned we are consc¢ious that

the service rendered in the Indian Army has some relevance to it .

and is not wholly alien as in the case of the IFS. But notwithstand-

ing the same, we are of the view, that each and every reason, on

which we. have held, that clause (d) of sub-rule (2) of Rule 3 of'

‘the IFS Seniority Rules is liable to be struck down, equally applies

to the vélidity of clauses (c) and (d) of sub-rule (3) of Rule 3

. of the 1954 Rules. For those very reasons we hold that this provision

too, 1is liable to be struck down, as violative of Articles 14 and

16 of the Constitution.

95. As pointed out in the IFS Set, we hold that this clause
which is independent, is severabie and that thé rest of the provisions
are operable» in itg absence. We must, therefore, direct the GOI
to assign fresh YOA to Sarvasﬁri K.U.Shéti_:y, Jaiprakash, T.Madiyal

and S.N.Borkar, in accordance with Rule '35';55(3) of the 1954 Rules.

96. As a consequence of assignment of the revised YOA to respon-
dents as )above, their seniority vis-a-vis the applicants and others,
is bound to be affected. As to how this would affect their service
career cannot be statrted with any certainty at this stage. Without
any doubt, this has to necessarily await 3831gnment of the revimsed
YOA and dovetailing of the concerned respondents in the pertinent
seniority listg?from' time to time based on the rebvrised YOA. VWhen

that is done, we do hope and trust,that there would be no occasion

to revert these respondents. But, if at all that bécvomes obligatory,

then it is but fit and proper for the GOI and the GOK; to ensure,

J.. 1§97, In the llght of our above dlscuss1on, we make the following

N :
» \F*é:’,:é " 0X ders and d1rections

LS .y (-'“\j“ -
*"’H{‘ 1 fgﬂa
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(i) We strike down clause (d) of sub-rule (2) of Rule
3 of the Indian Forest Service (Regulation of Senio-
rity) Rules,1968 and clauses (c) and (d) of sub-rule
(3) of Rule 3 of the Indian Police Service (Regulation
of Seniority) Rules, 1954,

(ii) We direct the Government of India - respondent No.l,-
to assign fresh years of allotment to respondents
Nos. 3 and 5 in Applications Nos. 970 to 981 of 1987
and 715 and 716 of 1988 and respondents 3 to 6 in
Applications K &;mz?l to 993 of 1988 in accordance
with Rule 3@’ (a)aof the‘T S and the IPS Rules res-
pectively, th all such expedition as is possible
in the circumstances of the cases and in any event,
within a period of four months from the date of receipt
of this order and regulate their seniority and other

conditions of service on that basis only."

98. Applications are disposed of in the above terms, but in
the circumstances of the cases, we direct the parties to bear their

own costs.

99. Let this order be communicated to all the parties within

a week by the latest,. | /

Skk\’ " ) S}J/ -+

Ce = e 2&.
VICE-CHAIRMAN, :'bl 11‘1 MEMBER(A) . 2¢. < ‘7"“‘

TRUE COPY

TRALADM
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o SUPRf,ME COURT OF INDIA o

%ﬂ\ NEW DELHI

6th October, 1989
The Assistant Registrar,
Supreme Court of India,
New Delhi

aued

From:

e Registrar ‘

Central Administrative Tribunal, B.D.4. Complem, Indira Nagar,
Bangalore. , |

| CIVIL APPEAL Nog . 2071-72 oF 19 89

. Tngh Court Applioatlon Nos.715 & 716/38

.0‘0..

—

“fppellant g

Versus

«+.... Regpondents .

In pursuance of Older 13, Rule 6, S.C.R.1966, I am
directed hy their Lordships of the Sup:eme Court to tran‘mit
herew1th a certified copy of the Judgment/@u@a@;dated the

26th September, 1989  in the Appealsabove—mentioned, The

. Certified copy of the Decree made in the gaild appealgwill be
sent later on.

Please acknowledge receipt,.

Yours faithfullys

ASSISTANT REGISTRAR.
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1-oF 1988)

.:. * e 0 ‘\_h;ppe\ll3nts

- Respondents
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5=,Dr. S. Krishna Murthy & ors, ceens -'Respondents




JUDGMENT

DUTT,d,
These Special 1eave potlflons have been heard at

lcnjfh and elaborate eubnlssions havc boan made on behalf of
the partles at the Preliminary hearing and, aPCOKdlﬂgly, we
grant speéial leave in all thes" na%terg and proceed to

dispose of the same on merits,

These appeals have been preferred by the Uniop of
India and some erstwhile Emergency Commissioned Officers
(for short "ECOs ‘) and Short Service Commiséioned O‘ficors

'(for ohor* "SSCOS*) ang directed either against the judgment

of 'the learned qlnglv Judge of the Calcutta High Court op

agzlnat the judgmen% of the Cencral Administrative Tribunal,
Bangalo;e, The Tribunal has struck down thg'impugned:;u;es

néﬁelyy rule 3(2)(d) of Athe 'ihdian ‘ Eo;éétt Service
(Régu;é 1on of Scn¢3r1ty) Ru¢es; 1988, hereinafter: vreferréd
to as "TFo (Rogulntlon of Senlorlty) «ul;s, 1368’: ané
claUSus (c) and (u) of sub rule (3) of zulb 3 of the Indién

Eollc;',SFKYICQ (Regulatlon of benlorlty) Rules,' 1954,

ha;einafte;_ rgfe;red-to as IPS (Rugulatlon of Sunlorlty)-

Rg;eg, 195499 as\ ulcra V1rus Arflcles 14 and 16. of  the
Constitution 'Of India and has dlvected the Gdyernment of
India to assign fresn YRars of allotment to the Ecos and

35CGs, who were some of thﬁ rbsnondents b;farc the Trxbunal

Before the Calcut*a ngh Courf rule 2(2)(d) . of +the
Ies !Rugulatlnn of Seniarity) Rules, 1354 was involves and
theA_ngh pou:t on a construction of that rule allowed the

i

-
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writ petition of the respondents and set aside the impugned

order relating to the year of allotment of ECOs and 53C0s,

The perlod betweun l 11 1J62 and lO l l:ba is _marked
Dy three Av«,nts, namOIy Indo—phlnese wa; followed by
Indo- Pnklsfan War and the proclama*lon of cmeraency. These
ECOs and 58C0s yolunfarlly nt red ;he ;rmed Forc;s of £he
Unlon of Indla af a tlme when fhe se cu:ity of the nation was
in pPeril due to cxtyrnal agqresqlon As they were- @nqaqed
in defendlng the country oV acc»ptlng the war serV1c A'thejn
d;d not get any voportumty to enter 1n?o c1v11 -serviéés.
The Central Governm»nf assurbu them that after the ccssathn
of cmcrgency, they will be r»habllltated in civil 1life so

that  they might not auffer on account of their .rénderihg

' services to the natlon. " The g;;evanqe'qf thé rgspondents

~

th-'haye bahn recru f ed to Indian Fozest Serv:ce or the
Ihd#an4 Police Sgrvice from State erCv is fhat althouah
the ECOs or SSCQs, have boen rocru1L»d 1n the sald All India

Services

W
)

ua

©

2r - the respondents, yet their  year of

appointment has been fixed earlier than the year of

allotment of the resgdnﬁedts?

4t this stage, we may refer to the impugned rules,

'~Ru1§ 3(2)(d) of the IFsS (Regulation:¢ﬁ ~Seniority) -Rﬁles,

{ i
A
#2%
w

provides as follows:~

*3(2). The year of a2llotment of an oafficer
Apy01nted to- th° qarv1ce shall be- '

(a) oooo.--ooooooocoooo.oooooouoo.-oocoooo
(b) .tool'oot..oao‘to-00.’.'000000.00..00.

(c) '9..0'000.00:c...o.'e.’o‘eooQolltolo.'
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{d) where an officer is appointed to ths
gervice in accordance with rule Ta  of
the Recruitment Rules, deene d to be the
year in which he would have been so0
appointed at his first or . secend
attempt after the date of joining
pre-commissicn training or the date of
his -commission where there was only
post-commission *ralnlng aceerding  as
he gqualified for appointment to the

ervice. in his first or second chanvy,
vds the cas: may be, having peen
eligible under regulation 4 of the
Indian Forest 8Se rV1ce (Appointment by
Competitiva Examlnatl"*) Regulations,
1457, '

Explanation.~-If - an officer, who qualified
himself for appointment to-the Bervice in a
particular vyear, could not be so appointed in
that year on account of non-ava;lanlllty of -a
vacancy and' is Agfually appointed in the next
year, then his vyzar of ailotment would be
depressed by one year. ke shall be rlaced above
all the vF+1c>rs ICCYUIt :d under Rule 72 of the
Re cruxtmen* Rui anc who have the same year - of
allotment, ” o S

Rulae 3(2){4) refers to rule 7a of the Recruitment

Rules which p;ovides, inter alia that til}l January 28, 1%74,

zo.pepA¢ent of the permahent vac 1c1es 1n the Inalan ?orclgn

Y
S

o)

rviCe to ne flll*d Dy direct recrui itment in any year shall
be,re,QIVGd fot b»lng lel<d by £CCs and 38C0s of the Armed

Egtceg ~©%f the Unicn of India, whmzwere' commissioned after

oy
W

wavember 1, 1952 ang who have been released from th Armed

'qu: s 3Lt°r a qpall of SLIVlCu.

Clauses (c) and (&) of sub9fu1e (3) of rule 3 of 1p3

(Aegulatiop of Senicrity): Rules, 1954 provide as follows;-
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3op01nf‘d > the Service in accordance
with rule 7A of the 1Indian Police
service ({Recruitment) Rules, 1954,
shall be dcemed to be the year in

whlch he would have been so appointed

at his flrst or second attempt after
the date of Jjoining prewcommlssion
tra1n1ng or the date of his commission
where - there was only post»commxssion
‘training according as he quallfxed for
appointment t9 the gervice in - his
first or second chance, as the case
may be, having been eligiole under
rule 4 of the: Indlan Police 3ervice
(Appointment . by : Cumpetitive
Examination) Regulations,»lgss. ‘

Expian“rlon{exf an offlcerp ‘who qualified

‘himself for -appointment to the Service in a

particular year . could not be so appointed in
that . year on acggount of non-avallahlllfy of a
vacancy and. is actual;y appointed in the next
year then his year - of allotment would bhe
depressed by 9ne year,. He shall be placed above
all the ufficers. rec;uited under Rule 7A of the
Rec;uitmeqt Rules and who have the samoﬂyear - of

'wllotment

\d) ' The year of al lotmen% of an 'afflcer
appointed tQ tnc Serv1ce in accordanﬂe

w;th ‘rule 7A ‘of the ‘Indian- pdlice

Service (Recru1tmant) Rules, 1954,
hav1ng beun eligible updar the’ second
provisgo . ‘to sub~regulation {iii).
ﬁegulatlon 4 af. the Indian Pollce

- Servige (Dmergency ‘Commissioned . and
_Short - servige Comm1831oned officers)
(App01ntment by Compctltive
Examinat1on) Regulatlonsy 1971, shall
deemed to be the year in which “he
would have bean 89 - app01nted at his
flrstv o34 second attemp “after - the
date ,-'of ‘ jOlﬂlng pre commissgion
training or ‘the. date of his Commission
where- thsre was ‘only post-commission
Htralnlng “and also after the lapse of
as- many years as. ‘would have. been
necessa;y for him' to '~onp1e%e his
qtud1es, in the normal course, for the

award =~ ..of. thé¢  educational
'quallf;cat;ons prescrloed for direct
recruitment “to the ' Indian  police

Servige accozdlng as he. qu311f1ed
for ap901ntment 0 fhe ‘Service in his
first or 5econd chance 3s the case may
be. 3 T
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Roth the above rules, namely, IFS {Regulation of
Seniority) Rules, 1968 and IPS (Regulation of Seniority)
Rules, 1954 have been framed under All-India services Act,
1954, herainafter referred td as ’the %ct”" The Act, *»fore
it was amended, confarreu power on the Central Govzznment to
make - rules  for th»‘ regula*xon of recrultment ‘§nd th;
conditiqns of SerVIC» of persons appointed to an Allelndia
3ervices.".No power wasp however, ronfcrred by the Act §n
tpe _Cehtral Government tq‘frame rgles with ;etrospective
effect, . The impugned fules,‘namely, rule 3(2)(df of the IFS
(Regqlati@n of Senlorlfy) Rules, lgéq and clauses '(p) and
(d) of sub-rule (3) of rulb' 3 of 1ps (Rugulation of
Séniority) Rules, 1954 - a e. admittﬂdly retrospectlvb in
Qpe:ation. It is now a .- setfiud gflﬂClple of law *hat if the
statutﬁ undbr whlch a rule 1& framya doys net confer on the
.authority cqncerngd the power to mak such é. rule with
ggtrogpgctiQG ﬁffect, the author;ty w111 havu pél powef to
frane .any rule’with retrospyrfle effect The impugned
;ules, w1tn Wthh We are concvrned, havn been mage' by the
.C»ntral movernmcnf W1th rctrosp»ct1Ve Lﬁf t, although *here

wau.nw such power confyzred by thy Act in that regard

The All- India Serv1ces (Anundment) Act, 1975 has = been
cnactud by Parliqment for the purpos» va allda+1n3 the
1m0ugned ;ul@s. By sectlon 2 Qf thu Ambndment.Acf ‘2 hey
'sub-Qchlon (l-b) has bsen 1nserted afte: suu-section (l)“bf
.gbqthp 3 of Cnu Act, whlch has been refe @d-to as “the

pﬁingipal Act® in the Amandment Act, Sub-s ,ctlon (1-a)
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provides as follows:~

"(1-A), The power to make rules conferred by
this 'section shall include the power -to give
retrospectlve effect from.a date not earlier
than the date of- commencement -of this Act, to
the rules 'or any of them but no retrospective
~effect shall be . given to any ‘fule so as to
pre3u01clally affect the 1nterests of‘any parson
tc whom such rule may be appllcao1e " : .

. The provisioq for valldatlon is contalned in sectlon 3

of the Amenﬂment Act. and i* reads as ﬁollews;-”

"3, No rule  made, or purport1ng to have been
made, with refrospectlv effect, under s¢ction 3
of the Principal Act befsre the’ commencement of
this ‘Act shall be deemed to be. invalid or ev
to have been 1nvalid merely ofi the ground fhat
such rule was made’ wifh rotrospecfive offect and
‘accordlnqu every such rule and any actjion taken
or . thing done thereunder ahall be.as valxd ~and
¢ffective as. if the provigions of section 3 of
- the princ1pa] Act, as amended by this act, were
in foree at all material times when such rule
was made or ac*i)n oL thlng was t ken or done, "

The ECOs ang SSCOs, who are some of the appellants,

after demobillsatlvn of *ho milltary emergency”setviee, have

been aplented 1n thc Indlan Police Service énd.the'-lnd;an

Fﬂert oerViCL in 1969 In vxew of their paét" serv1ce in

fhe army, which thcy had voluntarily j01nea for the defence‘

of tge‘ ¢ountry durlng the perldd between 1 11, 1962 end
10.1, 1968e the impugned rules were framed DtuVldlng for .ﬁhe
yeur nf allatment of such off;c=rs appo;nted in the 'Indian

?Ql;e; Service @r' in the Ind;an F)rest SerV1ce with

peﬁregpectlve effegt from the date they . would ‘have b

joinlng pre~c3mm1881on. tralnlng or - the ‘date' of ' their

cumm1851on where #here was vnly pqstrcqmmissidn"training;

-

Vayﬁoinred ak fhelr flrst or secend aftempt after the dafe of'
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Thus, 1f an sfficer has buen =p}>1n ~¢d in an - All-India
Zervice in 1%69% in a4 regular mannar after b»lﬁg se l ccted on
the basis f the result Hf fhb competitive examination  in
1363, his year »f allotment wlll b2 fneAprAtww years after
his jouining the pre—c:mﬁissiun t:aining in the army sefvice
Suppose, an afficer¢ after having Reen selected fur the army
service, joined his prafc:mmissivn tpaining.in 1963, In
1963 h; was, therefore, cligible for tékipg a c&mpetitive
uxaminatiun for being recruited"t@ aﬁ glléindia Service, If
he was nut suLc;ssful, he W\Ulu get a sac ‘nG cha néé‘in the
next yuir, that 1s, 1n 1984, I1f, after his release from the
army 'in 'l96S, he took . the competitive exami nation anj
ssfu‘lj competed in such @xaminatiun and,was' selacted
Eur agpv;ntmeﬁt in  the firgt chance, accoréing £y  the
impughed rdlgs, his year of ailﬂtment would be 1563, If he
Wis éithex not sﬁccessful in his'figst-att?mpt or did not
avai? himself »f the same ¢ ‘he wouli nave anather.chance o
pﬁm?eté ih the ;xaminat;nn fb; recruitment in an All-lndia

]

Bervice in  the next year, that is, in 1959 and if he was

'§uq0¢8$591, and 1pp»1n*;u, his year of all&tment would  be

1954, In sther W sz, fhe 1mpugnsa IUlcS giv; welgh%agu teo
ECOs and 3 38C0s of the past serv;c-s rendered by them in the

emzrgency a;my §crv1ca,

It has  been already niticed that the Tricunal Has

struck d:wn the impugned rules as ultra vires the provisions

of hgti¢les 14 and 15 -f the Qﬁnstitutiﬁﬁ, JAceonrding to the

Tribunal, the,impugngﬂ_;ules are discriminatsry in  nature




without any‘ reasonable justification‘ therefor and thus
offends against the prov131ons of Artlclen 14 ang 16 of the
COnstltutlon. ' The same contentlon has been advanced on
behalf of the respond@nts before us, It 'has ﬁpé nbegn
disputed before the Trlbunal and also beforﬂ us,_ that the
ECOS and §85COs formed a definite class, distinct erm thé“
re§ppﬁaent$ or other officers of Indlan Forest Servxce and
Indigp Pollcc erv1c».' In othcr words, it is the admlttpd
-position- that the clasolFlcatlon of EC0s and Sépo§_ is

founded on-an 1ntelllg1ble differantla which dlstingu1shes_
them from the responden%s and other off:c rs of ;ndian
Pollce service ano Indldn Forest uervice It has, .howévéi,
been otrenueusly urgcd that the dlfferentla on which the
’ class;facation is founded is lacklng in rational relatlon to
the ob ect. sought to be a¢h1eved by the impugned rules and,
as  suqn; itu does not safisfy ‘the -test 'qﬁ ;easqnéblé
classification as contemplated by Article 14 of  the

Constitution, Thls is also fh; view Qf the Trlbunal

Weiage gnable to accebt uhc‘cent ntlon. The:'impugned
ru19 have oeen framed wlth a view tg 9iving wathtago to
fh» ECOs and S s 1n recognltlon Q‘ their past sorv1ces in
}tp& army aurxng fh»- perlod of emergency, fa;l to'
gnggpgtqnd why thu classiflgatlon has no ratlonal relation
ﬁ@ thé bbj cts uought ro be achlev d by thu lmpugncd rvles
Thg' cla981f1cat10n has bee n maﬁ» only for tqa purpo&e of
,¢9m9$9§§§}33 '+hg bcﬁs anﬁ "5C s LQI thelr lost oaportunlty
begqqge  £-fhe1r jOlnlng fhe army servlce and th ;mpugned

rules best Suoserve the . purpo ~ Accordingly, we do  not
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think that there is any merit in the finding ¢f the Triounal
and also 1in the'contention of the respondents that rthe
impugned rules are v1olatlv\ of the proviSiOns of Articl@s

14 and 15 of the Constitution.

5oth the High Court and the Tribwnal'have ‘taken  the
'view that althcughv seétich'j of the Ali-India Services
( Amendment ) | Act, 1375 -yalidates the vimpugned rules
purporting to: have begn made with retrqspective effect, yet
the .impugned- rules  are invalid ihasmuch_A as théy
Pr”jud1€1d11y affoct LhGAiﬁterests of the respondents, Mﬁch
reilancc has Been pl ed by the responde nts on tht prov151on'
of the new sub-section {1-a) of saction 3(1) of:the Act. - as
insertéd by‘ section 2 of the Amendment - ACt, 1975, sub-

sactijon (1-3) prévides, inter aliap that no retr tctlvt

effectA shail be given to any rule so as to pre 1ua1c1ally
atf~ct the 1nter sts of anv porbon to whom 'uch rule may ke
applicable, The cmnt :ntion of the appellants is tha* suk-
sectign (;%A} is ittolf ngt rﬁtrasptctlvt in optratlen and,
as sqchp )as no application to tpg impugned rules Wwhich are
ret:@speétiye in .operation, that isg, .befo;e subréection

I3

(1-4) was inserted in section 3.

It 1s, howcver, d1ff1cult to acceot thL cont t.gn of
the appe llants that suo-stctlon (l«n) is only prosp ctive
and  does 'ngt apply to the imp ugned rults which érg
retréspective in bpe;ation, It has oeen alrtady noticed

that the impugned rules havev been Validated Qith-

gétrogpective effect by section 3 of 'the Amendment Act
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which, in validating any rule nade wikth retrospective effect

uncor sectlon 3 of the Aét, pzoVides that no sqéh rule shall
be deemed to have been‘;nvaiid or over £o have'been 'invaiid
ﬁérgly on the ground that syuch ul»' was'AmaQQ w}th
fétrosppctive effect . and, accord;ngly> every such rule 1an¢

any ac*ion ,ak;n or thlng done thsreundur sha11 b as valld

dnd »ffwct1v0 as 1f the brOVlSlGnS of s»ction 3 of the Act

(pr1n01pa1 Act), as amen d by th» Mmmndnpnt,Actg were in
force ~at  all materlal flﬂ»b whon such rule was made or

3ct10ﬁ l4 tning wasg taken or don», In view af section 3, it

has to be duem;d that prOV181ons of sectipn.3, asvamended by

the “mendmwn Act, were in forc at éll materia‘ tlm»s when

supp rtule was made, 'In-view f the prov1slons of sectlon 3

ng the¢  Amendment het, su¢—sect10n (l-A) Awhlch,~pas been

ingserted in section f the Act by way of amendment, must

0e deemeg,to-be in Eorce af thc tlme the 1mpugned rulcs were.

made, put the quesklun 18, ev N though subwsectlon (1-3) is

" d'em u to hav; oaun ther at thw time fh ;impugned rules

Were traqu w1th r;trospectlve-»ffgcf whe h»r the impugned

rulcs | ruJUdIClllly | aﬁfggt | the  1ntcr stq ~of the
tuspondgnts

It is urged on dehalf of the r»spondents that"thg

;m?uga@g .:qles také away ‘the vest\d rlghts of the

_ raspondents -and, consgquently pr Jud301ally ffect their

int¢r35tﬂg ACCOfGlnglya 1* is suumltFQd that khe fimpugn@d

rul“s are illugal and cannﬂt op rat» rutrasp ctiv ly 1n vthé

_fﬁce of tho pzov181on of »ub~SeCtlﬁn (1~A) This co nti
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does not at all impress us, The respondents have been given
a particular seniority in accordance with the relevant
rulés, The seniority of the respondents is not taken away
or intercfered with by the impugned rules, The year of
allotmant of the respondents remains the sama 3nd is nét
iltered to their prejudice., The impugned rules only piovide
fer giving weightége to the ECOs and "¢Cﬁs for their past
scrvices in the army duriné the emargency period and their
yeaﬁ of a;ldtment will be‘éetermiﬁed in accordance with the
impugned‘ rules, It is, nowever, complained that by .éiving
the ECOS and 88({0s a year of alletment which-is prior to thé
year of allatment of the respendents, the respondentS',hQVQ
bec*me their Jjuniors andlﬁhéir '(;éspondents) 'chapces- of

promotion are sericusly affected,

At thls stage, we may also notice the contention of

¥r. Raju Ramachandran, learned Counsel appearing on behalf

of  some of the ;espondents. It is submitted by the 1learned

“cunsel  that as tho respondents have acquired a  particular

¢

i

sgniority; 'sécﬁign. 3 of the Act 2s amended, if read as
suggesﬁed by the afmy officezé, would'ngontravene» the
fupﬁamental ;ights df the regponﬁentsf This extreme
conténtion .is not sustainable on the face of iﬁ, for even
assuming that_ the seﬁio;ity of thé resgondents or their
chances ‘of ﬁromouixn are ﬁffcctcd [03% thﬂ impugned 'rules,
surely 1t v«mnat De 'gaid thaf th re has be en a contravention
oﬁ the Fundamuntal rlghfs qf the r Asp den t _ Mohody has
any funuamental rlghf to a partlcul r Sgnlquty Or to any

nancg of promoticon,” It is not the case of the respondents




that because of the impugned rules their cases for prmotion

will nut be taken into consideration by the authorities,

The d ecision in A, Janardhana v, Union of India, [1983] 2
SCR 136 has no manner of application’ to ‘the facts and

circumstances of the instant cases. In that case, this

Court has 1laid don that it is open to the Government . to

retrospectively zevise Serviqe rules, if the same does not
3dvé;se1y affect vested rights.. Fu;ther,v it has been

Obsered as follows:~

"After the promotec_ls promoted, continuously
' reanders service and is neither found wanting nor
1nuff101 nt and is dlscharglﬂg his duty to the
satisfaction of all, a fresh recruit from the
market years after promotees was inducted in the
service cdmus and chdllgnges all the past
reﬂrultmenta made before he was born 1n service
and  some decisions . especially tha ratio in
Jalslngh1n1 S case as 1nterpretea “in two
8.5, uunt3°s cases gives him an advantage .. to the
extent. 'of ~the promotee ' being prﬁccd»a in
senicrity by direct re cruit who enters ervice
long after: th; promoteo was promoted. -thn the
promatae has promcted and  was rendering
service, the dlryct r ecruit may be a’' schoolian
or- ¢college going boy, He cmcrges from th
education 1nst1tut10n, appzars at a comp»tltlve
“xjmlnﬁfluﬂ and starts challenglng -everyth1ng'
that had happened during thc‘Dcrlod when h° hao'
Ahaq nothlng to do- w1th SerV1Ce

We havg a;:eady éoingeq_ogt_tha; the impdgned‘:ules do

not  affect the;yésted rithé qf'the_;espoqdentg adv rsely.

In ,Janardhana’s case, fhls Court was aling w1th 'the

qu stlon of sgnlorlty of promoteos V1s—a vis fr»bh recruits

from thh market and observ ) that whgn the 'promut was

pr“moted and was renderlng serV1ce, the dlIeCu recrult mlght

‘%be‘ a cﬂno llan or col;;ge gnlng boy,.. ‘In the 1nstant cases'

-
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before US, the dispnute ig not baetween promotees and direct
recruits, the latter naving no  past services to  their
credit.”  The ECOs and S3C0s are not in the position o?
direct iecruits, or they have a record of past services in
the army which have been tékgn into consideration fsr fixing

their year of allotment in accordance with the impugned

rules, 50, Janardhana’s €ase has no manner of application

£O  the facts ani circumstances of the instant cases before

us,
It is not ‘that f)r the Llrsu time by the 1nDugned
rules, th; past S‘erCna of the ECOs 3ad the c‘CCOs have been

taken into consideration for the purpose . of giving them

their year of allctment with r otr pec*xve effect, that is

g

te  say, on a date earlier th the;r 2¢tual appointment ip
thé Indian E:lice'Servicé or in the Indian Forest Servicé;
ag pointed - out by ur, G. _Ramgswamy,* learned Additicnal
gcliCitﬁx Genetal appearing cn wehalf of the. Govarnment-

appellantsg, The learncd Additional Solicitor General has

drawn our attention to the notings jin the Government 'files

Ll

for the purpose £ showing the “Government policy - to

L/

rehabilitate  the ECOs and 35CCs  in Allendia Services,

m .

antral Services and Btate Services in Srder to ensure gond

réspﬁﬂse and to pro vide sufficie ent 1ncent1vas for those who
cfferéd ’themsalves for Gliergency commissiong, These,

notings start from va mbgr 17, 1352, 71t ig not nedessary
f2r us S make a pﬂ'tlubl“! zefgrance td the notings in  the
Gauve tnment  files, Butfice it to SAY that in view of the

voluntary offer of Services by tho youngmen of opr 'country



to  defend the country against ﬁaﬁaign aggressicn, the
'Government‘ téok a vefy sympathetic view and tgok steps to
campénsété then aftér their diécharqe frOm- the-'Emetqency
Commission‘ 8arvice, for the.oépoptunity 1qs£w 5y' them .in
joining thg Ail-india se;Vices? One thing which ;s"Vpr
sighifi;a@t t0 be m@ntiqn@d hére that although the;r past‘
services wezeAtaken in#o qqnéiﬂe;atisng-the Gove;nmeht did
not. }relgx the minimum qual}@i?ations required for the Alir
India Se;vi¢es, These ?COQ and 58C0s had to appéa; in #he

competitive. tests hel

L

7]

by the Union Public - Service
Commission and they Weré appointed‘only after they begame

successful in such tests,

In this connection, we may refer to “the Offjce

Memorandum’ dated Janua§y  29, 1968 Qrbviﬁing for - the

rghaéilitatian oﬁ' the BCOs apd B3C0s recruited  since
wcvgm§@: Lq 1962p'aﬁtgr_tﬁeir peléase from the Armed Ferces,
@hé ¢Qn§e§ts"mf the Memo;aﬁdum are in thé Qatuze - of
QXchtivejinstruqtiQné;'but_éugh executivévinsﬁructions were
ﬁqilaweﬂ dndv were giyeh .éffect, ‘Paragraph § of ilthe'
ﬁ;&Q;anéum:‘which dealg with;$eniapity ahd Vpay reads éé

Eollowss~

6., Senisrity and pay.,

Seniority 'and pay of those candidates who
are appointed against the reseryed vacancices in
the - all-India =and Central Services ‘would bpe
determined  on the assumption that they entered
service/post at the first opportunity thay had
after joining for pre-Commissicn training, = The
principles  regarding  fizatjon of pay  and
sepiority. lajd 'down in this Hinistry's “Office
Hdeiurandum NQ;E.35/11/62~E§t3.(3) dated the Sth
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August, 1983 read with Office demorandum of even
number dated 15th February, 1985 (copy enclosed)
will app*y mutatis mutandla to determine the pay
~and seniority of @ex- ENﬁzqeﬂcy Commission&d
Cfficers/Short Servlce Regular Comm1551onad
‘Officers  appointed  against = the served
vacancies,” ’

Thus, although the impugned rules were not in
éxistence._in 1546, the éxecutive instructions as containad
in “the Office Hemoranduin conferrﬁd ‘the same ,benefit..as
conferfed by the 1mpugne rules. 1In other words, ' it is
apparent that the e;gcutlve instructions have now been

adopted as rules framed under the Act, Even otherwise, the

Released Emergency Commissioned Tfficers and Short 3Service

Commissioned Officers (Reservation of Vacancies) Rules,
1557, framed by the President of India under he proviso to

Article 309 and clause (3) of article 148  of the

Constitution of India, contained similar provisions as to

&

the 'seniority and bqy of ECOs and SS5Cos, Indeed, the

prov1slon of rule & rulatjng to s nlorlty of pay of EC 3s and
S3C0s  is somewhat 51m1‘ar tq paragraph 6 of .he Cffice
4emorandum,  The date’of'commengement of the said rules is
Sighificaﬁt té be noticed, Under sub-rule (2) of rule 1,
the said ral“s shall be deened toAhave comg into force with
@ffcc from January 29, 196% which is the date of thé said
Gffice Memorandum, It is, thurﬂf,re manifesﬁly cléar that
the executive inst;uctions, as contained in the Office

Hemqrandgmy have been incorporated in the 'fqzm of rules

framed upder proviso to Article 309 and clause (5) of

article 148 of the Constitutiocn of India.
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It is, however, submitted on behalf of the respondents
that in -vie#  of the All-iIndia Serﬁices {anditions of
Service - Residuary Mattexs) NRulés,. 1969“ {(for - shor#
°Residuarvaules'), the said rules framed under the proviso
to Artiéie 3G3 ang clausa (5) of‘ Ar£icle, 148 of the:v
Constitution‘of India will no* apply to persnns appqinted to
an All- Irdla Service, The cont’nflonp in our opinion, is
not correct, for clause (a) of rule 2 of the Re gidué:y Ruleé
pxovides that the Central Goveznment may make regulétiops to
regulate ’anybmatters relaﬁ;ng to ccnditions of segviéeb of
pe réoﬁs appqinted to an All%IndiajSeivige for which ‘there
is ng pfovision in the rules made or deemed to have. been
méde under the Act and untll quch reg ulatlons are madu' such
mat#ers shall be rggulated in the case of persons serving in
cgnnectlon w1uh»tne affairs of the Union of India, by the
;ul 28, rggulatlons ano ordcrs appllcablc to offlc»rs cf the
Ccntral Services Class I AdWltt alyg no ruleb- under the
A¢t were then framed in regar& tm'thelseniqgity of ECOs ahd'
SSCQQ and/or grantlnj thcm weightage for their past ‘War
servic» anu, accoxdlngly, *he rulps framao undwr the prQV1so
to aArticle 309 and clause (5) of Article 148 of the
nstltutlon cf India awpllcabl to Class«I Office:s of the
@ utral 'uovcrnmcnt were also appllcablo to ECOs .and'_SSCOs-

r“lat;ng to thulr scnlorlty in thg All= Indla oegviqes.

‘It is urged on behalf of the appellants that whilc the
'bgqefit of waghtagn 1s b»lng conf»;rea én the dischaiQEd
ECQS anu ~SCQS way back from 136 | the.w:;t petitions'of the

gesgqndents should have beaen qlsmlusno on the ground” of



inordinagtec elay and laches, In Support of this contention,
sone decisions have been cited by the appellants,
Similarly, the‘réspondents have alsé placeqd reliance on some
Other decisions of this.Couft, Vie do not thlnk that after
the writ petitioﬁs'wefe ente;talned by the -alcutta High
Court'and by thb ;rlbunal angd dlapos~4 of on merits, it will
be px.p °r at this stabc to dismiss the wr;t petitio ns on thg

ground of inordlnate delay or laches, At the same.time, it

€hould be borne in mind  that when a4 Particular ruyle

«

gonfe;ring"bén fits on a parﬁitular' group of Government
sefvants in r;cognltlﬁn GEf their past Services in the army,
has been in peration for over twenty Years, this Court will
ve very slow tn interfere w1th thb rul° and déprive such
9roup of Government Servants of fh; byncflts SO conf»rred on
them, This, however, does not mzan that this Courf will
Shut its e¥es even though such rules are illegal and a;é
yis;ative of tﬁe Provisions of A;tigles 14 énd 1€ of the
Caﬁstitution, We have, however,'held that the impugned

rules do not offend against or infringe the. provisions of

A:ticles i4 and 16 of the Constitutign;

wdwp. we may_ponsider'the contention of Qr. Lalit,
leérned ‘Counsel appearing 3n behalf 5f the respondents jp
the appeal arising :ont of S.L;P. (<) ¥C.10105 of 1988,
These resﬁondents Were in the State Forestb Servicé before
1966 - andp suosauuentlj, Aabsorbed in the ’Indian' Forest
Service, under the Central Govérnment. It is not ‘disputed

that un;ike Indign Polica Sexvice, the Indian Forest Service
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wWas consﬁituted,much later in the'yea: 1956; It is also not
disputed .that the respondents weré the firsp'pbétch of
incumbents or entrants in the Indiaﬁ Forest Setvice. It is
submittéd on behalf of the respondents that the Indian
Forest Service-was?constituiedAWith the-respondents aé the

initial recruits,

CWe may now refer to some of the provisions of Indian

Forest Service (Recruitment) Rules, 1966, hereinafter

referred to as 'IFS Recruitment Rules’, Rule 3 of the IFS

Re cru1um ent Rules' relates to the «constitution of = the

Service, It provides as follows:-
"3. Constitution cf - the Service,-The Service
shall con51st of the follow1nq persons, namely:~
(a) Members of the State Forest Service
recruited to the service at its intial
constltutlon' in "~ accordance with the

provisions of sub-rule (1) of rule 4;
ang S

(b) persons . xecruzt d ko ihe service in
accordance with the prcv131uns of sub-
rules {(2) to.(4) of rule 4,
g0, under rule 3, the Scrvlce consists of'members of
the State Eo;gst Service recruited to the Service at its
initial constitution and p;rsows rccrultOd in accotdancé
with the prOV131ons of sub-rulﬂs (2) tn (4) cf rule 4.- The
next relevant prOV131on is rule 4, Suo—rul s (1) and (2) of
rule _49 Wthh are rchanu for our purpose, are ‘extracted
belows—
"4, Mothod of recruitment to the Service,-

(1) 2s soon as may be after the commencement of
thcs; rules, the Central Government may recruit



to  the gervice any person from amongst the
members of the State Forest Serviceg adjudged
3uitable in acecordance Wwith such regqulations as
the Central Government may make in consultation
with the State Governments angd the commission:

Preovided +hat no member  holding . a post
referred to in sub-clause (ii) of clause (g) or
rule 2 and s¢ recruited shall, at the time of
recruitment, he allocated to any State cadre

- Other than the cadre of a Union Territory, '

(2) 2after the recruitment under. sub=rule
{1}, subsequent recruitment to  the Service,
shall be by the following methods, namely:

(a) by a competitive examination;

(2a) by selection of persons from amongst
the Emergency Commissionad Officers and
Short Servics Commissioned Officers of
the Armed Porces of the Union who were
commissioned = after the 1st  November,
1962, but before the 10th January, 1963
and who are released in the manner
specified in sub~rule (1) of rule 7a;

(c) by promotion 9f substantive members  of
@he State Fprest service,” -

It appears from sabvrules (1) and (é)‘that there are
four wethods of racruitment, The first method is as
canﬁ&ined in rule 4(1), thatvis; the iniﬁial'recruits from
the dtate - Forest .SGfVice, The Qther 'three meﬁhods of
rgcruitmgnt have been.prévided for iﬁ sub»rule'(z).including
tbg péciuitment’ of ECQS and S3C2s  who weie"commissicned

¢ in the manner

©

du;ing the périod of GMErgency and release
specifiog in sub«rule.{l)'of :ule'?A, It is, however, éleai_
that the rgcruits unger subfrule (2 ingluding,the;ﬁcas and
85CCs are recruited after thevinitial recruits  under rule
4(1),. >hnothe; thing t¢ be noticed is that the first
exéminatiqn for recruitmept in the Indian Forest Service was

held by the Union Public Service Commission in 1%¢7,



It - is- stranuvusly urged by Mr. yallt that as the
;aspbndents were the initial re crults or,; 1n otner words,
the Indian F@rest Service having been constltuted w1th them,
no pérson'recruitm‘ uﬁder rulu 4(2) of the IFS Rucru1tment
Rulés “ can be glven senlorlty over the tcspondpnfs who are
the - in;t;al regru1ts. As the Ind;an FQ:e§t Service itself
was consﬁituted in 1366, there is~no ~que$ticn of giving
séuiqrit?”'topény recrults buyond 1960. It is urged by the
Leé?ned”vtognsel that tbe flrst examlnatlon of . the Indlaq
Forest . SéfQiCé haV1ng been held 1n 1967' atter tﬁé
cnnstitutlon of thclr SeerCb, here 1s also no questlon .5f
lost opportunlty so far as th hCOs and ¢SCOs are concerned
If is submltted that if Shuh examlnations had st:xted to pe
h;ld from l952,_§§gp 1t.cgqlq;be said that the EﬂOs gpd
3?"08‘ had 10et the»'qypézﬁunity AQﬁ."competinq in  such
examlnanlons ' in view 'éf fghéit ‘ j01n1ng .théL“.army;
Accordlngly, iti_is submltt 4 that 80 far as ‘thé llndign
Forest sQrv1ce is concorned, the con51deratian for giQing
wblghtagp to the LCOs and SoCQs on the basis Qf thelr  p§st
sg:vig ] in the army doss not apply,

bAttractive though the CQnthtlQﬂs are( we aﬁe ~unable
to. accept Lhe same. It 13 tru» that the spondents W@?é
the. 1n1t1a1 recru1ts wh n tne Indlan 'For»st Segy;qg._yés
ggh§t}tgte§ 1n 1966 &na that the othe ,vr»crults .ipélud;pg
'ghévﬁ ﬁqgg" Aand SSC ;ntured the setVlce J g§tér-~kt5e‘

"respohdénts, but this iact hab vnry litt1° bearlng foQ  the

qu°$t10n Ol tlxing thc year of allotmant havlng z;ga;d_ té'




the past services of such recruits, Tha respondegnts
themselves were appointed to the Indian Forest Servics in

19646, but they have been given the year of allotment as

» .
"1954 1°', that is to say, long before the Service came into
5 v 4 | v
existence, If it is possikble in the .case of the

respondents, we fail to understand why it is not possible in
the. case of cther recruits including the ECOs and SSCOS.
The'griévancé of~theAre5pondents is that the ECOs and S§8COs
having been~appginted subsequent to thei: appointmeht'orp in
'éghg:_ wofds, they haying ént§i93 service' afté: the
}.fespéndentsg they 'could not be given a‘§ear_~af allotment
prior to that éi}atted to the ;eépondents, This ccntention
is again 'miscongeiVed, So f£ar as  the “respondents are
éongerned, the year of allotment has been granted to them on
the basis of CQItQiD-PFiHCipléSzv§S qohtained ip gule 3 of
Ifs ”(Rggulation Qf'SQﬁiérity) ﬁqlés,‘l968, The ECCs and
SSCOSI 5:@, bowgvet?‘igovéfned by the vimpugﬁed ';ules and
their ycar of aliotmeﬁt has beeniﬁixed'és '1564° which  is
'pziag tovvthe ycaf of‘éllctment of the 'zespondents and,
accbrdinglyp the ECJOs and B3SCOs are seniof "to.  the
réspondents in tbellhqian -Eorest Service; In ﬁhe Indian

Police Service also the year Qf'éllotment of the ECOs and

33C0s is prior to that of thosc respondents who are in that

We do not think that any invidious discrimination has
been made between the BCOs and 88C0s bn-the one. hand and the

respondents on the other, both in regard to Indian Forest




FOS)
Ll

S”rvlce and Indian Police Service, as contended on behalf of
the rgsponaenta. As soon as it is fouqd that the ECCs and
S55CO0s have been classified into a distinct and 'sepazate‘
class, gné that such g;assificaﬂicn is reésonablg,' no
objection 'can ‘be takan t§ the year of a;loﬁment jgiyeh £0
them in acéordanée with the'impugneélrules, After giving
du; anxious éon#idcyatiqn tQ‘thG respective conteniions of
the p@rties-and aftér consideninq.thé different rulos and
-regulations ang 3lSA the fact that the ECOs and S5 )s had
volgntariiy offe rea thalr scrvices for the defence of the

country 6ur1ng the period of emergency, dlsawreeing with
..the ngh .Court and thb Trlbunalg w; are of th; view tha* no
1lleg911fy has .Been committed by the’ vaernment in framing
the 1mpugnedﬂgu1es ﬁith rétgospective éﬁﬁect, We hold that

th

[¢2]

-impugned rules ar¢.guite legal and valid, | S

For thg‘r aSVns Rforesald, ‘the 1mpugned judgmenfs of
thg High Court and of *ne Tr:bunal are set abldc and all
these-appga;s u;e ;1lgwed-' Thﬂre w1ll, huwever, be no order

‘A8 to costs in any of these appeals

Se

onOOQOQQQQOODUODOOOOOOQOJ

(MURnRI HMOHON DUmT)

oo-u.oa.ooooﬁcocoooooocJ

' : (s, RATbAVLu PANDIAN)
New Delhi, .

eptcnuer 26,1382
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' BENTRAL ADMINISTRATIVE‘TRIBUNAL : -
-BANGALORE BENCH . ‘

g S L ek
o . SRS S Commorcial’ complex (BDA)
TN _ ) Indiranagar
' A _ ‘ o Banggloro - 560 038
WITIN o o ‘
- APPLICATION NO (S) _ 970 te 981/87(F), 715 & 716/88(F)
O : E
522&2222£_1§)'. : ' .Résgoﬁdents o
Shri G.K, Shenava & 13 Ors V/s  The Sscretary, M/e Heme Affairs, Dept of
T Pergsannel & Admn Referms, New Delhi & 9 Ors
To ¢ : )
' o B 6, The Slcrctary ’
1. Shri K.R.D, Knrnnth :
Advecate ‘ o Unien Public Service Couniueion

Ohelpur Heuss

32, Mangalnager Shahejshan Read

Sankey Read Cress

Sangalers -~ 560 052 ‘ o New Delhi - 110 011
’ ‘ 7. Shri M,S, Padmarsjaish
‘s oo. . . . oo ‘
? A:::c:t: et A ‘ ‘ Central Gevt, Stng Ceunsel
545, 16-A Main | High Ceurt Building

111 Bieck, Keramangela Bangalers - 560 001

l-ngalore - 8560 0;4 - 8. Shri S.V. Narasimhan

Stsge Gevt, Advecats
Office of the Advecate tharal

.3« The Slcrotnty

Department eof Envirenment & Ferests j (KAT Unit)
Paryavaran Bhavan B0R Cemmercisl Ccnplcx
CGO Complex, Ledhi RO!‘ Indiranagar

~ Meu Deiht - 118 003 - Sangelers - 560 038
4, The Secretary
Ministry of Hame Affaire

Department eof Perssnnsl and ; . _
- Administrative Rcfornn Kurubara Hestel Building

- 2nd Main Read G.ndhinagar
[} .‘ ’
:::tgali;ff 410 001 . 4 Sangelere - 560 009

9, Shri Hohnndaa R. Hegde
Advgcate

S5, The Chief Secretary
Gevt. of Karnatake
Vidhana Ssudha
8angslers ~ 560 001

Subject : SENDING COPIES OF ORDER PASSED BY THE BENCH:

* Please find gnclosed hercuith a copy of ORDER/3RK/ REIEIXERORR

passed by this Tribunal in the above said application(é)'on" 25-10-89 .

g%:% \\S\{}JCML~/6;¥5KJ§LQ g
PUTY . REGISIRAR "
JUDICIAL ‘

{2
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Ano: Q- To - A€

87(@

6.X, Shomv & 13

K.R.D. Keranth & n.i,!hit

11: 1blnea ¢3¢arrtmunl lislxxxilailrtmuxtiurla L .
'rribunal Bangalore Benoh. B
: Bangalore O c .

78 & 'm/u(r\).,, -

V/s - The Sicrot-ry, H/o Heme Affairo. Now Oolhtl
~ Order Sheet (contd) . ‘& 9 Ore
' ns thnuraj.ich, 8.V, Narasimhan &

Date

Office Notes

Mehardas N, Magde

"Orders of Tribunal

C | ve/Lnar (Am) 25-10-1989

- ORDERS |

in Applications: 970 to 981/87(F)
And 715 and 716 of 1988(F).’

In these cases, some of the
respondghts have sought'For exten-
sion of time. The applications
| for extension of time were made
when the matters were pending

before the Supreme Court,

Sri M.,V.Rao appearing for
Sri M,S5,Padmarejeiah, has placed
before us the Order made by the
Supreme Court in Civil Appeals
Nos.4068-70 of 1989 and connected
cases, dated 26-9-1989, reversing

the decision rendered by us. On
this view, the question of allou-
1ng the-applications for extension

of‘time, does not arise.

We therz ore reJect theee
-appllcatlon

&
4v1céﬁﬁm1dhan
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wem,

.CENTRAL .ADMINTSTRATIVE TRIBUNAL
BANGALORE BENCH.

I

RN Commercial CompleX(BDA) ‘
: _ . . . Indira Nagar, Bangalore-560 038.
File of A.No, Al- 2T 3/8?'- P  Dated the &-12- 9
N - ’ ' v S I .
To .

1. ~ The Registrar,
Central Administrative Tribunal,
Prinéipal Bench, Faridkot House,
C opernicus Marg, NEW DELHI-110 001,

2, The Registrar,
" Central Administrative Tribunal,
Calcutta Bench, '
CGO Complex, 234/4-A3C Bose Road,
CALEUTTA-800 020,

"3, The Registrar,
Central Administrative Trlbunal
' Bombay Bench, CGO Complex,
Ist Floor, Near Kankon Bhavan, .
NE' BOMBAY=-400 614, : : -

4. The Reglstrar,‘ : .
Central Administrative Trlbunal k nT
Allahabad Bench, 23-A ,Thorn Hlll Road,

ALLHABAD—1 ' ' v

5. The Registrar,
‘Central Administrative Trlbunal,

SR handlgarh Bench, SCD N0.102~103,

~ " Sector=34-A, . . -

CCHANDIGARH. '

.b. The Registrar,
Central Administrative Trlbunal,
Guwahati Bench, Rajgarh Road, : ' L
0ff. Shillong Road, , o i
GUWAHAT I-781 005, : o : C R

7. The Reglstrar,
Central Administrative Trlbunal, -
Ernakulam Bench,
Kandamkulathy Touers, Sth Floor, i : .
M.G.Road,. ERNAKULAM, _ )

T :
8. The Registrar,
N Central Administrative Tribunal,
- Patna Bench, 88-A, Shrlkrlshna Nagar,

PATNA- 800- UD1




9.

10,

M.

12,

13,

14,

s,

The Registrer,

Central Administrative Tribunal,
Jebalpur Bench, Carava Complex,
15-Civil Lines JABALPUR(M P.)

The Registrar,

Central Administrative Tribunal
Madras Bench, EVK Sampath Bldgs.,
5th Floor, DDI Conpound College Road,
MADRAS~630 _0C6,

The Registrar,

Central Administrative Tribunal,
Jodhpur Bench, .

€/oc Rajasthan High Court,
JODHPUR, Rajasthan,

The Registrar, 4
Central Administrative Tribunal,
Hyderabad Bench,

New Insurance Bldg.,Complax,ﬁth Floor,'

Tilak Road HYDERABAD, -

The Registrar,

Central Administrative Tribunal,
Ahmedabad Bench, Navrang pura, =
Near Sardar Patel Colony,
Usmanpura, AHMEDABAD,

The Registrar,

Central Administrative Tribunal,
Cuttack Bench, Dclmandl,
CUTTACK=753 DO1 o

Sir,

-

With reference to Principal Bench's circular No,14/1/89=JR/2719,
dated 20-3-89, I am forwarding herewith a copy of the particulars of
SLP/CA/CMP, preferred

N

the orders passed by the Supreme Court of India in

against the cases on the file of this Bsnch,

Te
2?
3.

Yours faithfully,

File No,13/89=3-11,
Court Officerse.

~

eputy Reggftrar(J).

, L ¢
Copy toz- ?T//// ) .
1. P.S. to Monsbie & Memberes &/ :

——— R




N CENTRAL ADMINISTBATI\E TRIBUNAL v o R
® © BANGALQWE BENGH, . .
1, The m/TA/ccp No. of «th’e Case appeale'a:'. A.N0, 991-993 of 1988

2, Name of Partles. ' .
(a) Appllcant(s)/Petltloner(s)
(b) Réspondent(s)

Dr,S., Kfiéhnamurthy IP". & ors

UsC.1 by its Secry. Mministry .
of Home Affairs, leu Delhi 2 ors

3, Nature o o .
* ‘ f‘case in brief : ° xbuwmg Fixatian of Senic;xflty

~ Alleuwing garlier year ef
appointment to £C/SSC with
hugher - snnointy-Challanoﬁd

4, Name of the Bench which
vpaSSed the impugned orders

.

* BANGALORE BEHCH

5, Whether the case was:e

- (a) Allowed or disallowed . Allowed
(b) Date of Order P 26.8. 80
(c) Ber}ch comprising of " ¢ Henble Sh.K,S. Puttasmamy \IlceChair

men
and Honble.Sh.L.H.A,Rege M (R)

C A Nes 4068-70/89{In SLF Lc
14926~22 ofBR) and connected C?«:v

6. SLP/Civil Appeal No,

7.  PRaxrties name before the
Hon'ble Supreme Court:-

(a) Applicant(s)/
: Petitioner(s)

ucl and cthers

(b) RéSpondents Drv.S.Krishnamurthy & ore

19.01.89 pending dispesal nc resvarsic
o . . shall teke place
(d) ?ature of Order in brief Final orde dated 26.9.89 of SC
. n.);y contgln thev grder . - CAT erdsrs sat asidc.Appeal allewad,
’ ) if not too long) o Held that ne illegality committsd in
C ' ' allettment of seniority,

(¢) Date of Interim Order

(e) Whether operation of the
order of the Tribunal
stayed/restrlcted or
modified,

CAT crder set asice

's.\
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SUPREME COURT OF INDIA
NEW DELHI
% Dated 6th October, 1989
From: . | . A -
The Assistant Registrar,
Supreme Court of India,
New Delhi
To

{ Registrar . Central administrative Tribunal

B.D.A. CompleX, Indiranagar, Bangalore.

- CIVIL APPEAL NOS 4073 =75 OF 19 89 .

e T ¥ gh Court application Nos. 991-993/85 Yy
ceeeee Appellants..

adiyal & Ors.

i

, Versus
n of India & Ors.

Regpondent s

Y
7’

T, :
In pursuancg of Order 13, Rule 6, $.C.R.1966, I am
of the Supreme Court to tr

herewith a certified copy of the Judgment/axaxx cated the
26th Septenber, 1989 . '
. o _in the Appe=al above-mentloned.

directed wy their Lordships ansmit

The

— ~— R

Certified copy of the Decrce meade in the =aild appealswill

cent later on.
Pleace acknowledge receipt.

vours faithfully,
Pke_

ASSISTANT REGISTRAR.

As|

R
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" Asaimant Rq,x-t*al (]udl )

' : o D.:. .A_&Z
@ IN THE SUPREME COURT OF INDIA S"“ coun of Indj

..—-——--—'——'—,

.CIVIL APPELLATE JURISDICTION

'CIVIL APPEALS NOS, 4068~70 OF 1989
(Ar1sxng out of SLPs (C) Nos, 14925-28, of 1988)

Union of India & Ors. eeene Appellants
Versus
*-iDr. £, Krishna Murthy & Ors, " eevae Respondents’

AND

CIVIL APPEALS NOS, 4O71=72 OF 1989
(Arisxng out of SLPs YC) Noa.14897—98 of‘198°)

ac;it Lamba & Anr. - ceeen appellants
' | versus | | |
v Unibn of ;ndia a-o:s.-" | .;,.. . Resppndents

CIVIL APPEALS NOS, 5 ;
(Arls ng out of 'SLPs’ (C)'Nos 14732-34 of 1983)

T. xiaﬁlyal & Ors. - _ Ceeees nppellant‘s
Versus |

Union of India & Crs, : o : “Respondents

LRI I

"WITH
Tr—————

CIVIL APPEAL NO. ~4O76  OF 1989
(Arising out SLP (C) Mo, 1010§*of 1988)

Unzon of India & Ors. coene Appéllaﬁts :
, : Vé¥8u§ S _
Svbimal Roy & Ors, | ceees Respdndents
WITH o o

CIVIL APPEALS NOS - ; . »
(Arising out Of—SLPS (G- 15, 152T8-31. of 1688)

Union of India & o:s.' <iee.  Appellants
| ' Versus | '

- G,K. Shenava & Ors, eceee Respandents
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JUDGMENT

DUTT(J.
These special leave petitions have been. heard at

length and elaborate submissions have bezen made on behalf of
the partles at the. prellmlnary hearing ang, &ccordingly, we
grant special leave in all these matterg and proceed to

dispose of the same on merlts.

These appeals “have been ‘preferred by the Union of
India and ‘some erstwhile Emergency <Commissioned Officers

(for® short 'ECOs')'and Short Service Commiséioned Officers

(for short 'sscos') ang directed either against the judgment

of -the~leafned Single Jvudge of the Calcutta High Court or
against the judgment of the Central Admlnlstratlve Tr1bunal,
Bangalore. The Trlbunal has struck down the 1mpugned rules,

namely, ruls 3(2)(d) of the Indian  Forest SerV1ce

(Regulation of Seniority) Rules, 1268, hereinafter referrcg

to as 'iES (Regulstion Qf Seniority) ‘®ules, 1%68', and
c;auses (c) and (3) of sub»rule-(3)qu‘zule'3 of the 1Indian
Folice Service (Regulation of Se eniority) ‘Rdles, 1954,
hereinaftgt 2ferred to as '1Ips (Regulatlon of ‘Seniority)

Rules,. 1954’ as_ ultra vires Arflcles 14 and 16 of the

Cpnstitution of Indla and has directed the Government of

'India to assign fresh years of ellotm;nt to the ECOs ang

SSCVQ, who were some of thb respondents before the Tribunal,

Before the Calcut*a High Ccuzt rule 3(2)(4) of the
IPS (Regulatijon of Se ¢niority) Rules, 1954 was involved ang
the High Court on a construction of that rule allowad tha

-
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writ petition of'the respondents and set aside the impugned

order teiatiné_to the year of allotment of ECOs and 53COs.,
. .

The period between 1.11,1562 and 10.1.1566 is marked
by three events, naﬁely, IndoQChinese wér followed by
Indo-Pakistan War and the p;oclamatidnAof emérgenéy. | These
ECOs and S3COs voluntarily entered theAA:med Forces of the
Union of India at a time Qﬁen the security of the nation was
ih peril due to-externa;‘aggression, AAs.they_ﬁeze -engaged
in éefendihg'the country by accepting the war service,‘ they
did no£ get any,cppoxtunity-to entér ;htq ciﬁil Services.
The Céntral-Govgrnment assuredrthem théﬁ after the ¢esSation
6f emergency, they will be rehébilitatedlin civil' life so
that théy mighﬁ_qot Suffer on acqoﬁnt of their rendering
serviges» ) tﬁevnation."The grié&anée of the rospondents
who_.have bzaen recxgitéd to Indian Forest Service orl the

ervices is that - althouah

w

Indian Police Service from State
the ECOs or 5G8COs, have been recrujted in the said All India
Services after the reSandents, yet their year = of

ppointment has been fixed earlier than the year of

allotment of the respondents,

at  this stage, we may refer to the. impugned rules,

Rule 3(2)(Q) of the IFS (Regulation of Seniority) Rules,

1965 provides as  follows:-

"3(2), The year of allotment of an officer
appeinted to the Service shall be- :

(a) ogoQ:..Qogooooooooptpooo..o-oooo,-oo.o-o
(b) ,.'.._.}._..no_oo_.-oc-on_oo,.o"ooocvonuo‘oc.ocoo

(c) ‘_‘P,.’...’v‘f?....-?...'."",.,'..’.......
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(d) where an officer is appointed to the
Service in accordance with rule 7A of
the Recruitment Rules, deemed to be the
year in which he would have been so
appointed at ~ his first or secend
attempt after the date of joining
pre-commission training or the date of
his "commission where there was only
post-commission training according -as
he gualified for appointment to the
Service in his first or scecond chancb,
as the case may be, having aen
eligible under regulation 4 of 'the
Indian Forest Service (Appointment by
Competitive Examination) Regulations,
1657, o '

Explanation,-If an officer, who gqualified
himself for appointment to the ervice in a
particular year, could not be so appulnt ad  in
that year on account of non-availacl;lty of a
vacancy and is actually appointed in the next
year, then his yzar of allotment would be
depressced by one year, FhHe shall be placed above
all the officars recruited under Rule 731 of the

Recru1tmen* Rules ané who have *he same year of
allotient,

fala  3(2)(4) refers to rule 7a 0f the Recruitment

Rules which provides, inter alia that till January 28, 1%74,

20 per cent of the perwanent vacancies in the Indian Foreign
Service to be filled by dlIqu recruitment in 3ny ycar shall

ce reserved for teing filled by ECCs and SS5C0Os of the irmed

Forces of the Unicn of India, who ware cOmmission&d after

November 1, 1652 and who have been released from the Armed

Forces after a spell of service,

Clauses (c) and (d) of sub-rule (3) of rule 23 of IPS

L4

{Regulation of Seniority)'Rules, 1954 provige as-follaws:—

"3(3)(a)
(t)

oooo..oooo...o.o-cooo-copoo-'ooooolco

..Q..I’.l...........Q.I...‘Q......’..

(c) The year of al latmenu of an officer
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appointed to the Service in accordance
with rule 7A of the 1Indjan Police
s2rvice (Recruitment) Rules, 1954,
shall be deemed to be the year ‘in
which he would have beep so appointed
"at his first or second attempt after
the date of Jjoining ra-commission
training or the date of his commission
where there was only post-comm1881on

training accoraing as he qualified for

appointment  to the Service in bhis
first or second chance, a8 the case
may Dbe, having been . eligible wunder
. rule 4 of the Indian Police - Service
(Appointment - by - ' Competit ive
Examlnatlon) Regulatlons, 1855,

Explanatlon.-lf an officer, who quallfled
himself for appointment to the Service in' a
particular year could not be so appolnted in
that year on account of nonravailability of a

vacancy 3 is actdally ‘appointed in the next.

year then hla year. of allotmagnt would be
depressed by ane year, ‘He shall be placed above
all the officers recrujted under Rule 7A of the
Recruitment Rules ‘and who have the sam° year of
allotmont i L : -

‘(d). The year of 4llotment of ‘an foic

appointed ta the SerV1ce in accordance-

with - rule "7A of the 1Indian Police

erVica (Recruitment) Rules, 1954,
having been ¢ligible under the second
proviso to sub-regulation -{iii) of
rReqgulation 4 "of' ‘the 1Indian -Police
Service (Emergency  Commissioned and
Short gervicge Comm1851oned Officers)
(uppolntment . . by - . Competitive
- Examination) Regulatlons, 1971, shall
be deemed t¢ be the year in which’ he
would have bezn 80 appointed at his

first or s;cond attempt, after the

date of  joining pre-commissxon
.trainlng or the date of his Commission
~where thare was. only post-cammlsszon
,\tralnlng 1nd also after the lapse of
s mapy years as would have been
necessary - for him to. complete - his
studies, inp the normal course, for the

awargd of ‘the' - aducationa'l
»qualiflcaulons pres?ribed for direct
recruitmept -to the - Indian  Police

Service according - as he . qualified
‘for appoin ment to the Seryice in his
first or. second chance as’ the ‘case may
be.
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Both the above rules, namely, IFS {Regulation of
Seniority) Rules, 1968 and IPS (Regulation of Seniority)
Rules, .1954 have been £r§med,unde: AlléIndig Services Act,
1954, hereinafter referred to as 'the Act'f Thc Act, before
it was‘gmeﬁded,’confé:red power on the Central Government to
make rules for ‘Ehe regulation of recxuitmeht abd the
conditlons of service of persgons qppointcd to an All Indla
Services No power was, howevcr, cenfcrred by the Act on
the 'Central Gov0rnmcnt to frame, tul°s with retrospﬁctlvc
effect; The impugned rules, name ly, rule 3(2)(4d). of the IFS
(Regulatjon of Senlority) Rules, 1968 and clauses (c) and N
(d)'caﬁ sub-tule (3) of rule 3 of ;? (chulatlon 'qf
Seniority) Rules, 1954 -'rc admlttedly retrospcctive in
operatjon, It is now a settled prlnc1ple of law fhat 1f thé
statutc under whicb a8 rule is framed dO»S not confer on the

authority concerned the power te maké such a rule with

- IQtrospective . effect, the authority will have no power to

frame .any rule with rctrOSpccf1VL effect, The . impugned
tules, with whlch we are. conccrned have becn made. by the
Central Governmenf with rccrospcct1Ve effect, lfhough there

was no such power conferred by the Act in that regard

Th@ Allwlndia SeIV1ces (Angndment) Act, 1375 has been
¢nacted by Parliamen* for the purpos; ~of. valida*;ng the
1mpugned rules. By sectlon 2 of the Amcndmcnt Act, é neﬁ

sub-sccfion (l-A) has been 1nserted after sub-section (1) of

-scctlon 3 of tnc Act, which has heen refcrr d to as "the

pz1ncipal Act“' in the Amendment Act, Sub-section’ (1-A)
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" provides as £Ollqwsi-

- "(1-A), The power to make rules conferred by
this section shall include the power to give
‘retrospective effect from.a date not earlier
than the date of commencement of this Act, to
the' rules or any of them but  no rettospective
effect shall be .given to any tule 89 as to
‘prejudicially affect the interasts of any per

A to whom such ;ule may be appl;cable.g

The pzovision for validat;on is contained in sectlon 3

of the Amendmcnt Act and it :eads as follows:-

'3 No rule made, or purporting to -have boen
mad», with retrospective effect, under section 3
of the principal Act before the commenceme nt of
this Act shall be deeméd to be invalid or ever
to  have boen invalid merely on the ground . that
such rule was made with retrospective effeot and
accordingly every such rule and any ‘action taken
or thing done thoreunder shall be as valid and
gffective ap if the provisions of section 3 of

- the principal Act; as amended. by -this Act, . were
in force at all marerial ‘times when" such rule
‘was made or &C*l)n oL thing was taken or done.,

The ECOs and SSCOS, whd are ste 2f the appellants,
iﬁ§61 dsnoblllsa+1 ’n 3f the mllltary emurgency service, have

been appalnted in the Ind;an POliCL Scrvice and the Ind;an

Forest aervic» in 19u9 In v1ew of thelr p=st service in

thc army, which they had V¢lunta;11y j01ned far th@ defunCQ

of the untty during the peridd between 1.11, 1962 ana

10 l 1968, the impugnOd tules were ftamed orov1ding fur .tﬁé/

- year cf allotm nt of sqch officars app01nted in the Indlan

‘ cammlsslon where there was anly pOStvC“mMISSIOn ‘training,

Police SleiCn or in the, Indlan Forest SGrvxce w1th

.retrosﬁectxve 'effect from the date thuy would havc been

apnalnfed at their flrst u; sec nd attempt after the date of

301n1ng pre—commission trazninq ?: tbe‘ date. o£-  thei;




think that there is any merit in the finding of the Tribunal;f
and also in the contention of the respondents that the f
impugned rﬁles are violative of the provisions of Articles

14 and 15 of the Constitution,

Both the High Court and the Tribunal have taken the

view that  although secticn 3 of the All-India Services

"!{j&:ﬁ*w ! “:"}ln’]"‘. i -;‘ i WL '3.".:_4 3f‘ 'v~ ’ R

{(Amendment) Act, 1275 wvalidates the impugned rules
purporting to have been made with retrospective effect, Yet
the impugned rules are inQalid inasmuch as they
preﬂudiéially affeét the interests of the respondents, Much
reliance has beenAplaced by the raspondéntg on the provision
of the new sub-section {1-n) of'section 3(1) of the Act as
inserted by section 2 of the Amendment BAct, 1975, Sub-

scction (1-32) provides, inter alia, that no retrospective-

23
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-fbct snall be given ts any rule so as  to prejucicially

£ -
'

<Ct the interests of any person to whom such rule may be

o]
iy

applicahle. The cnntcntlon cf the appellants is tha* sub-
section (i-3) is ltSLlf not r“trospectlvy in operation anﬁp
as'guch, has no application to the impugned rules Nthh are
retrospective in operation, that is, before sub-section

(i-4) was inserted in sectjon 3,

It is, however, difficult to'accept the contention of
the appellants that sub-section (1-2) is only prospective
and does not apply to the ~impugned rule¢s which  are
retrospective in operation,‘ It has bceen alruady noticed
that - the  jmpugned rules have been  validated  with

retrospectivc effect by section 3 of the Amendment Act

s st B R R B
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hhich, in validatlng any rule made with retrospectlv effect

under section 3 of the Act, provides that no such rule shall

be deemed to have been invalid Qr. ever to have been invaiid

merely ° on the gtound that such rule was made with
zet:ospectivel ;ffect apd, accqrdingly, ev;ry such rule and
any actlon *ak»n or thing done fhereunder shall be as valld
and effcctzve as if the pr3v151cns of section 3 of\the‘-Ac#

(princ1pa1 Act), as anendcd b; the Amendment Act, were in

' force at ull materlal t1m S when sdch rule was médg or

actlon or thing was taken or dony. In v1ew of . scction 3, it
has to be deemed that prov151ons of sqction 3, as am»nd d py

-thg 5mendment Act, were in forc; at all matgxial tlm»s when

such rule was madu,i In view of the provislons of Sectlon 3

of the Amendment hct, subrsectlon (1=a) whlch has been
iqse;ted 1n se ction 3 Vf the Act by way Jf amcndment, must
0@ deemec Eo be in Lqrcb at the tlme the impugned rules wcre

made, sut the gquestion is, evan thouvh sub-sec‘lon (l-A) is

deemzd kg havea been'thére at the time the. impugned rules

”*rc framed with retrospectlvc cftuct whethar the impugned
rules 'r:33u6101111y aff ct | the- :interests of the

:gspondents,

it is ‘urged on Dghalf uf tn; ‘respbndents that the
;mpu;nyd rules ta_; away the' vest‘d .rlghﬁs qf the
respgndbnts and,'cons quently, prbjudlcially affect th»lr
1nterﬂs+s. Accoralnglya 1t is submlttcd that the_ impugnmd

rules are illugal and cannot oyeratb retrospectxvely in .the

‘face of the pIOV1$10n of sub~sect;on (l-A).»-This_qontcgt;on
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does ‘not at all impress us. Thevrespondents havea beeq.piveﬁé
a pétticuiar seniority * in accordance with the relevant?
rules. The seniority of the respondents is not taken away?
or intercfered with by the impugned rules.  The yéar of |
allotment of the rospondents remains the sam2 and is nbt%
altered to their prejudice., The impugned rulcs only prov1de‘
fcr giving wslghtagb to the ECOS and Sccﬁs for their pastl

scrvices in the army durlng the emﬂrg ency perlod ang the1;:

year of allotmbnt w111 be determined in accordance with. th°

impugned rules es, It is, howcver, complained thut by giving

the ECOs and SS{0s a year of llotm ent which is prior to the g

year of allotment of the re spomdcnts, the respondents have

become their Jjuniors and their  (respondents) chances of

promotion are seriously affected,

At. this stage, we may also notice the conteﬁtion of
¥Mr, Raju Ramachandran, learned oc Jounsel appearing on  behalf
of s2owme Of the respondoents, It s submitted by the learnzd
Ccunsel that as the respondents have acquircd a ‘particular

s3niority, section 3 5f the Act as amended, if read as

suggested by  the army officers, would contravene the

fundamental rights of the respondents, This extreme
qonténtion is not sustainable on the face'of it,‘ for even
assuming - that the seniofity of the reépondents or their
Chances of promotion are-affected by the impugned rules,
surely_it cannot b2 said that'there has been é'contravention
of the fundamental rights of the rasposndents, Nobody has
any fundamental rlahf to a particular se nlority or to any

chance of premstion, It is not the case of the respondents

. L.
R
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that because of the impugned rules their cases for ‘prmotion

will not be taken into consideration by the authorities,

The decision in A, Janardhana v, Union of India, [1383) 2

SCR 636 has no mahner dfldpglication .tc the facts and
ci;cumstahces: of the instant cases; In that case, this
Court has 1laid down that it is_qpen to the Government to
retrospectively revise service ruleé,-if the sane does not
adversely affect Vested' rights, Further, it has Vbeen

Obsered as follows:-

"After the promotes is promoted, continuously
renders service and is neither found wanting nor
inefficient angd is dlscharglng his duty to the
satisfaction of all, a fresh recrutt from the
markat years after promotee was inducted in  the
service comes Aand challenges all the past
recruitments made before he was born in service
and some oec;slons gspecially the ratio in
Jalslnghanl s case as interpreted . in two
B.S£.5upta's cases gives him an advantage to the
extent - 2f the promoteé being preceded in
senicrity by direct recruit who enters sarvice

long - after the promotec was promoted,  wWhen the
promoteoe was promcted  and was rendering
service, the direct recruit may be a3 schoolian
or college going boy. He ecmerges from the
educaticn 1nst;cut1un, appears-at -a competitive
examination: and starts challenging  everything
that haad happ»nea curing the ocrlod whe1 he has
haa nothlng to do WIth service, ’

We have already pdinted out that the impugned rﬁies de
nct affect the vested rights of the respondents adversely.

In. Janardhana?s case,‘ this Court was dﬁallng wlth th;

qu-stlon of sbnlorlty of promoteas vis-a-vis fresh recruits
from the market and observ 24 that when the promotee was
promsted and was rendering service, the direct reézuit might

be a schoolian or college going boy. 1In the instant cases

e
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before us, the dispute is not between promotees and I.re¢t>
recruits, the latter having no past setvices' to théir
credit, The ECOs and SS8COs are not in the position' of
direct recruits, for they have a";ecord of past services in

the army which have been taken inte consideration for fixing

"their year of allotment in accordance with the impugned |

‘rules,  So, Janardhanz's case has no manner of application

3 the facts and circumstances of the instant cases before

us.

It is not that for the first time by the impugned
rules, the past services of the ECOs and the SSCOs have been

taken into consideration for the purpose of giving them

their year of allotment with retrospsctive effect, that is

to say, on a date earlier than their actual appointment in
the Indian Pclice Service or in the Indian Forest Service,
g pointed out oy vr, G, Hamaswawy, learned  Aadditional

Sclicitor General appearing on behalf of the Government-

N

: liants, The learned additional 8nlicitor General has

O}
@

pp

A

drawn our attention to the notings in the Government files

43}
o

r the purpose o©f showing the Government policy. to
ehabilitate the ECOs and 33C0s in All-India Services,
Central Services and 3tate Services in order to ensure good

response and to provide sufficient incentives for thoss2 who

b=
th

c;_gred themsalves for. nergancy commissions, Thege,
notings start from.November 17, 1352. It is not necessary
for us to make a particular reference to the notings. in the
Government files, Suffice it to say that in view 'of the

voluntary offer of services by thoe youngmen of our ccuntry
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to defend the country agéinst, foreign‘ Aaggression, the
.Government  took a éery'sympathatic view and took; steps o
,campensate them after thei# discharge-frém the Emergency
Commissicn Sarvice, for the opportunify lost by thém ~in
joining' the All-India Services, .Qne/thing whichi is  very
Sigﬁificant to be ﬁentiongd hefe thatlaltﬁough_ £heir past
services were taken into §onsideratidn, tﬁe Govezpment did
not  relax the minimum'qualifi;étions required for the All-
India Services. These ECOs_éhd.SSCQs had to appgar in the
éompetitiva tasts held by the Union -'Public Service
Commission and they were app01nfhd only aftgr the y becam_

suuc=ss£ul in such t=sts

In this connection, we may refer to the 0ffice

Memorandu cated January 2%, 1963 providing fcr  the
rehabilitarion of  the BCOs and  38580s  raecruited since

&:vqmbcr 1, 1962, aftor their relegsé frcm the Armed Forces,
Thé cuniﬂnts of ﬁhc Memorandum are in ‘the naturu of
gxgqhtiye instructicns, hut such uXGCUth“ instructluns wo ré
followed and were _giygn gfﬁect, Pagagraph 6 of ‘ the
ﬁe@orandum whichb deals with séniprity'and pay reads as

follows:=

"6, Senlorlty anu p:y

Senlgzlty and ay 2f those canqidat»s who
are appointed against the reScrde vacangies in
the All-India and Central ervicgs woulu b
deétermined ¢on the assumptlon that they- entered
S@[VlCc/puSt " at the first opportunl*y they had
after Jjojning for pre~C3mmisgzun training,  The
pr1n01p1~s : rpgardlng - fization of pay and
seniority lajd dzwn 'in this Hinistry's Office
_Memgxandum Vd.F 35/11/62 Ests ( ) Gated the 6th
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August, 1963 read with Office #emorandum of even
number dated 15th February, 1585 (copy enclosed)
will apply mutatis mutandis to determine the pay
and seniority of ex-Emergency Commissioned
officers/Short Service Regular COmmissioned
officers appointed  against  the reserved
vacancies." i : :

Thus, although the impugned rules were not in

existence in 1946, the executive?instructiéns as contained
in the  Office Kemorandui conferred the same benefit as

conferred byv the impugned rules. 1In other words, it is

apparent that the executive instructions have now been

adopted as rules framed under the Act, Even otherwise, the

Released Emergency Commissioned officers and Short Service

Commissioned Officers '(Reservation of Vacancies) Rules,
1657, framed by the President of India under the proviso to

article 309 and clause (5) of Article 148 of  the

Constitution of Inéia, contained similar provisions as to

the seﬁiority and pay of ECOs and SSCOs, Indeed, the
provisicn of rule & relating to.seniority of pay of ECGs and
sséos is somewhat similar to paragraph 5 of the Office
Memorandun, The date of commencement of the said rules is

significant to be noticed, Under sub-rule (2) of rule 1,

the said rules shall be deemed to have come into force with

effect from January 29, 1966 which is the date of the 'said

Office Memozandum, it is, therefore, manifestly clear that

the executive instructions, as contained in the Office

Memoranduim, ‘have been incorporated in the form of rules ®

framed under proviso to Article 303 and clause (5) of

article 148 of the Comstitution of India,
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It is, however, submitted on behalf of the respondents

that in view of the All-India Services (Conditibns of

Service - Residuary Matters) Rules, 1960 (for short
'Residuary Rules'), the said rules framed under the proviso
to Article 309 and clause (5) of Article 1438 of the

Const1tut1on of India will not apply to persons appointed to

an All- Irdla Service, The contuntion, in our opinion, is

not correct, for clausn (a) of rule 2 of the Residuary Ruleg
provides that the Central uovernment may make regulatlons to

regulate any matters relating to conditions of service of

'persons appoihted_ to an All-India Service for which ther;<

is no provision in the rules made or deemed to have been

~made under the: Act and until such rerulations are made  such

-matters shall be regulated in the case of pezsons s»rv1ng in

CunnLCtlon with the affalrs of the Unlon of Indla, by. the
rules, regulations and orders appllcable to OfflCch of the
Centrazl Services Class-I. admi tedly, no rules under the
Aci werz then f:am QG in rggard to th;.benlorlty of ECOs and
83C0s and/oi gfanting them weightage for their past' war
service éhd, accordingiy; the rules framed under the proviso
to Article 309 anad c;ause (5) of Article 142 of the
Can:titution of India applicéble to‘Class4I Offiéers of the

Central Government wara alsd applicable to ECOs and S5COs

-r@lat;ng to th 1r Senlorlty in the All- Indla SVEVICgS

- It is urged on behalf of the app;llants that whll» the
begﬂfit of wolghtaga is bglng conferred on the discharged
ECOs and SSCOs way back from 1966, the writ petitions of the

;espondents should have been dismissed on the ground of
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inordinate delay and laches, 1In support of this content@pn,

Some  decisions have becn cited by the appellants,

similarly, the respondcnfs have also placed rellanco on som

other decisions of this Court, we do not thlnk that after
tne writ petitijons were entertained by the Calcutta High
Court and by the Tribunal 3nd dlsposed of on merits, it will
be proper at this stage to dismiss the wr;t Petitions cn the
ground of inordinate delay or laches, At the same time, it

should be Dborne in mind that when a pParticular rule

conferring benefits on a particular group of Government

Servants in recognition of their past services.ih the army,
has becn in Operation for over twenty years, this Court w1ll
be very Slow to interfere w1th the rule and deprive such
qroup 9f Government servants of the benefits SO conferred on

them, This, howav;r, does not n=an that thlS Court will

shut. its eyes  evon taough such rules are ille ega and are
vizlative of tr. provisicns of Articles 14 ang 16 of the
Constitutiocn, ‘¢ have, however, held that the impugned

rules  do not offend against or infringe the provisions of

Articlces 14 and 16 of the Constitution,

Bow, we nmay ceonsider the c“nfﬁntlon of Hr, Lalit,
lcarnea Counscl appearing on behalf of the respondents ip
the appeal arising out of 5,L.P, (C) 10,10105 of .1988,
These rgspondents were in the State Forest Service before
1856 and, 'subsequently, absarbed‘ in thea Indian Forest
Sérvice  under the Céntral Government, It is not diSputed

that unlike Indian Polica Service,_the Indian Forest Service

ikt il b o R v sl L -
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~'was"co'r:xs't:_it’ut:ed much later in the year 1965.; It is also not

disputed that the respondenté were the fitst ‘batch of
incumbehts or entrants in the Indian Forest Service, It is
submitted on behalf of the respondents that thc Indian
Forest Service was constituted withuthe respondents as the
initial recruits,

we may now refer to some of the provisions of Indiap

Forest Service (Recruitment) Rules, 1966, hereinafter

referred to as 'IFS Recruitment Rules', Rule 3 of the TIFs

Recruitment Rules relates to the constitution of the

Service, It provides as follows:-

"3. Constitution of the Service,-The Service
shall consist of the following-persons, namely:-

-~ (a) Members of the State Forest Service
recruited to the service at its intial
constitution in accordance with the

provisions of sub-~rule (1) of rule 4;

and _

(b) persons recruited tu  the service in
accorcance - with the preovisions of sub-
rules (2) to (4) of rule 4.7

€9, under rule 3, the Service consists of members of
the State Forest Service recruited to the gervice at its
initial constitution ang persons recruited in accordance
with the pProvisions of syb-rules (2) to (4) of rule 4, The
n2xt relevant provision is rule 4, Sub-rules (1) and (2) of
rule 4, which are relevant for our Purpose, ars - extracted
below:-

"4, Method of recruitment to the Service,-

(1) as Soon as may be aftéer the commencement of
these rules, the Central Government may recruit

- i L e
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to the Service any person from amongst the
membersg of the State Forest Service . adjudged @

ProVided that no member holding a
referred to in sub-clause (ii) of clause (qg)

or
rule 2 and so recruited shall, at the time of
recruitment, be allocated to any State cadre

other than the cagre of a Union Territory,

(2) After the fecruitment under sub-rule
(1), - subsequent recruitment to the  Service,
shall be by the following methods; namely: :

(a)’ by a competitive examination;

(2a) by selection of persons from amongst
the Emergency Commissioned Officers and
Short Service Commissioned Officers of
the Arméd Forces of the Union who were
commissioned after the lst November,
1862, but before the 10th January, 1963
and who are released in the manner
specified in Sab-rule (1) of rule Y

() by pPromotion of substantive members  of
- the State Forest service,”

It appears from sub-rules (1) ang (2) that there are

four  methods of récruitment. The first method is as

contained in rule 4(1), that is, the ipitia] recruits from

the <Ztatz Forest S¢rvice. The other three methods of

recruitment have bheen pProvided for in sub-rule (2) including

the recruitment of gCos and S3CO0s who were commissioned

the perjod of'emergency and released in  the manner

spacifiog in sub-rule (1) of rule 7Aa, It is, however, clear

Chat the recruits under.sub~rule (2)‘including the ECOs ang

S8CCs  arc recruited after the initial recruits under rule

4(1), Anather thing to be noticed is that the first
eRaminaticn for rccruitment in the Indian Forest Service was

held by the Union Fublic Service Commission in 1957
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1t is strenuousiy urged by Mr. Lalit that as the
tespondents were: the 1nitlal recruits or, in other words,
the Indian Forest Service haV1ng been constltuted with them,
no person recrultrd under. rule 4(2) of the IFS thruitment
Rules can be g1ven senlorlty over ‘the respondents who are
the inlt;al recru;ts. "As the Indxan Forest Service itself
was constituted in 1966,'there is no »question. of .giving
seniqrity to any recruits beyond 1966, It is urged by the
learned' Counseiw that the flrst exam;nation of the Ind@an
>Fortst Service having been held in 1967 after .the
constxtutlon of thelr service, there is also no questlonA of
'lost opportunlty sO far as the ECOs and SSCCs are concerned
It is submitted that 1f such cxamlnatxons had started o be

he;d ,from 1952, then»;t cculd he saxd that the ECOs and

'55C0s had - lost: the cppbgtunity of,,competlng in such

2xaminations in 'view pf tnei; Joining the army.
Acgq;dingly,"it is submitted that so far as the Indién
Fq;est. Service is eencerned, tne'gonsigeratien for giving
‘weightege to the ECQS ané'SSCOs Qn'the bésis of their past

services in the army does not apply,

Attractive though the content1ons ate, we are unable
to accept the same.. It 1s true that the respondents were

the initlal recruits when the Indlan For t Service was

A‘constituted in 1966 ana that the othex reczults including

the ;'ECOs and ssc0s entered tht service after  the

'respondents, but chis fact hab very llttle bearlng ‘on the

questxon of fxxxng the yeaz of allotment hav;ng regard to




the past services of such recruits. The respondentsg
themselves wére appointed to the Indian Forest Servicsa inﬂ
1966, but they have been given the .year of allotment agi
'1964 1', that is to say, long before the Service came into

existence, If it is possible in -the casc of  the]

the case of oihef recruits including thevECOs and SSCOs.k
The grlevance of the ruspondents 1s that the ECOs and SoCOsé
having been app01nt»d subsequent to thelr app01ntmenf or, 1nf
other words, they haV1ng. enterad service after the;
respondentsy, th ey couLd not b§ given a year of allotmenti
 priot tg that allotted tQ the respgndents. This contﬁnﬁlonz
is agéin ‘m§5conceived, éo fa;A‘Qg the respondents arc}
concerned, the yééi of,allotment has bezn granted to £hem on
the baéis of certain p:ingiples,rag'gontained in rule 3 of

IFS (Re§§lation of Scniority) rules, 1568, The ECCs and .
. 88C0s ére, however, '90vézned by the impugned ‘rules and

their ycar of allotmant has been fixed as '16564° thcb is

A

prior to the~.ycér of allotment of the respondents and,
acco;dingly, 'the ECDs and oSCOS are seniét‘ té; the
respondéht$' in the Indian Forest Service. In the Indian |
Police Service also‘the year of allotment .of the HECQs 'and§
53C0s is prid; tQ that.of thosc respondents who.ace in. thét}

service, ' - o g
;

WQ do not think that any invigious dlscrlmlnatiqn has

'be»n madb between fh» ECOs and SSCOs on the one hand and the

L b

;espondegts on th~ otncr, both ;n rmgard to .Ind;qn Forest
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Service and Indian Police Service, as contended on behalf of
the respondenis. As soon as it is found that the ECCs and
S5COs have been classified into a Vdistinct and segparate
class, and that 'such- classification is reasonable, no
objection can be takén to the yeéz 5f,allotment given to
them  in accordanée with the impuéneé rulés. After agiving
Quf anxious consideration to the respective contentions of
the parties and aftér considering £he different _:ules 'and
reguiaiions and alsé the fact that the ECOs and SSCO$ ‘had
vbluntarily offered thair scrvices for the defence of  the
couﬁt:y durjng'the ﬁeriqd'9£ emé;gency, disagreeing ‘4 with
theiﬂfdh Couft and the Tribunal, we are of the view that no
iilegality has been committed by ﬁhe Government in ffaming
thé impugned-rulas'with tetrOSPective effect, We hold that

the impugned rules are quite legal and valid.

For the reasons aforesaid, the impugned Jjudgments of

Y

the Eigh Court and of the Tribunal are set aside and all

P

these zppeals are allowed., There will, however, be no order

a8 to costs in any of these appéals.

. -/ —_—
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(MURARI MOHON DUTT)

070.....;QQO’SCOMQKOII..Q..J
S. RATMAVEL PANDIAN)
New Delhi, v :

Septcember 26,1382




FOTT TOLTTE TTRAY o b T 2 B B anadbinhau Tr e

4 e e v mor o e
i ‘ T e

o

.l — —p ——

T T W

.
.




