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¢ BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
) BANGALORE BENCH: BANGALORE

Dated this 26th day of May, 1 9 8 8.
- Present

THE HON'BLE MR. JUSTICE K.S.PUTTASWAMY ..VICE CHAIRMAN
THE HON'BLE MR. L.H.A. REGO : . .MEMBER(A)

APPLICATION NO.704 OF 1988(F

B.S.Vijayakumar

Head Clerk,

Office of the Regional Provident-

Fund Commissioner,

No.13, Rajaram Mohan Roy Road,

P.B. 2584, Bangalore~560 025. Applicant

(Applicant in person)
» =YSe™

1. Regional Provident Fund
Commissioner,
No.13, Rajaram Mohan Roy Road,
P.B.25484, Bangalore=-25.

2. Smt.B.Prema Jayadev,
Head Clerk, Office of the
Regiondl Provident Fund Commissioner,
P.B.2584, Bangalore-25. Respondents

(sri R.Gururaj, Advocate for R-1; Sri M.C.Narasimhan,
Advocate for R-2).

This application coming on for hearing this day,

”\\‘HCN'BLE VICE CHAIRMAN made the following:

; Ve
AN
J , N ORDER
g & e, N
. fi gl) This is a case in which an order of transfer is
z ¢ #
\:i?\ ,f véhallenged, with which we generally decline to interfere
SR AZ
N e //at the admission stage itself. But, alas that did not

ﬁappen in this case. We heard this case yesterday(i.e.,

24-5-1988) for the whole day and to-day also for some

time
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time. In order to appreciate the interesting questions

that arise in the case and somewhat disturbing features,

I |
it is necessary to notice the facts in the first instance.
. ‘ N

2. Sri B.S.Vijayakumar who is the applicant,
Smt. B.Prema Jayadev, respoﬂdent-Z and about 83 others

|
.~ whose details are not necessary to notice, are working as
|

~ Head Clerks in the several offices of the Regional Provi-

f dent Fund Commiééioner, Karﬁataka region, Bangalore(RPFC),
one of the Regional Officessadministering the Employees
Provident Fund of employees' in factories and other esta-
blishments in the country under the Employees Provident
Funds and Miscellaneous Prévisioné Act, 1952 (Central -

| Act No.19 of 1952). The RPFC is subordinate to the Central
Provident Fund Commissioner, New Delhi (CPFC) who is the

administrative head of a statuto;y authority called the

Central Board ('Board'). | In Notification No.GSR 730(E)
|

dated 2-5-1986, Government had conferred jurisdiction
‘ v

on its service matters under Section 14(3) of the Admini-

strative Tribunals Act, 1985 (the Act).

|
: 3. From 1-4-1979 and onwards, the Board had opened
i |
| Sub-Regional Offices at the cities of Mangalore, Hubli
and Gulbarga. ©On the manhing of these offices, in parti-

cular in the cadre of Head Clerks, the CPFC had issued

o \ guidelines on 11-11-19800Annexure-3) and 5-10—1983(Annexure-D

basis. In the purported compliance of the same, the RPFC
had posted the applicantsto Mangalore office twice before

o
12-4-1988. On 12-4-1988 (Annexure~C) the RPFC had again
‘ -

J transferred
|
|
|
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transferred him to the Mangalore office along with
certain others with whom we are not concerned. The
applicant claims that respondent-2 who was similarly
situated like him had not so far been subjected‘to
such transfer. On these allegations, the applicant
has made this application under Section 19 of the Act
for a direction to transfer respondent-2 to Mangalore

in his place.

4, In substance, the applicant's case is that he
has been chosen for a hostile and discriminatory
treatment, at the same time choosing respondent-2 for
a favourable tfeatment and that was also in violation
of the guidelines issued by the CPFC binding on the
RPFC.

e
5. In ;%g’reply, respondent~l had asserted that
in conformity with the guidelines issued by the CPFC,
he had regulated the transfers and the transfer of the )
appllcant and the noyﬁtransfer of respondent-2, who was

a protected work-woman, was in conformity with the séme.

6. In her separate reply, respondent-2 has supported
respondent-1. Respondent-2 had urged that this application

which seeks for a direction to transfer her was not

- _“maintainable under the Act.

Y7 Before examining the merits, it is useful to

SN
. deal with the preliminary objections urged by the respon-

dents which if accepted,will go to the root of the matter.

8.1In




8. In his reply, respondent-l had urged that The
grievance of the applicant can only be agitated before
an Industrial'Tribupal constituted under the Industrial
Disputes Act,11947 and, therefore, this application

cannot be entertained by us.

9. But, Sri R.Gururaja, learned Counsel for respon-
dent-1, in our opinion, very rightly did not pursue this
objection which is devoid|of merit. On the conferment of
jurisdiction over the 'Board; under the Act, this® Tribunhal
has jurisdiction over its‘service matters. We see no
merit in this objection of respondent=1l and we reject the
same.

10. We have earlier noticed that r;spondent-Z had
urged that an application| seeking for a direction to
transfer her from the place wheré she is working was not
maintainable. Sri M.C.Na;asimhan, learned Counsel for
respondent=2, contends, tpat such a prayer was not a
service matter within the‘meaning of that temm occurring
in Section 3(q) of the AcF, and therefore, this applica-

tion was not maintainable.

‘ .
11. In the relief collumn, the applicant had sought

for a direction to transfer respondent-2. This relief

sought by the applicant,ﬁﬁtg;fz without legal assistance,

ﬁ{eigély :jj is an inapt prayer. What he is really seeking is, to
;f§§f/1,g i annul the order of transfer made against him and for
é?{ “ fo\ . direction to the RPFC ﬁo reqgulate the transfers
%}L Lg{iﬁi trictly in accordance wﬁth the guidelines issued by
%57 ¥ /the CPEC which are binding on the RPFC. When so under
\ﬁ ﬁ " stood, there is hardly any doubt on the fact that it is

a
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a service matter and this Tribunal has jurisdiction 2
to adjudicate the same; For these reasons, we see no }
merit in this objection of :espon&ent-Z'and we reject

the same. With thisoit is now necessary to proceed

to examine the merits.

12, Sri Vijayakumaf who appeared in person and

argued his case, contends, that the RPFC in effecting
transfers of Head Clerks and in particular the one )
impugned by him, had always picked him up for a hostile and
discriminatory treatment énd respondent~2 who was not a pro-
tected work-woman, for a favourable treatment in contra- |

vention of Article 14 of the Constitution and the guide-
lines binding on him.

13, Sriyuths Gururajan and Narasimhan refuting the
contention of Sri Kumar,sought to justify the impugned
order of transfer made by the RPFC.

14, The true scope and amblt of Article 14 of the
Constitution has been explalned by the Supreme Court in

a large nunber of cases. In RAMAKRISHNA DALMIA AND ORS.
-vs.=~ JUSTICE S.B. TENDOLKAR (AIR 1958 SC 538) and re:
SPECIAL couars BILLS CASE (AIR 1978 SC 777), the Supreme
Court had rev1ewed all the earlier cases and had re-stated
ghe true scope and ambit of Article 14 of the Constitution.
C,p \n E.P.ROYAPPA v. STATE OF TAMILNADU (AIR 1974 SC 555)
)r)uhe Supreme Court for the first time evolved the principle

N

j///that 'arbitrariness was the very antithesis of rule of
law enshrined in Article 14 of the Constitution' and the

same has been elaborated and explained in MANEKA GANDHI v.
UNION OF INDIA & ANR.(AIR 1978 SC 597).

15.0n




15.

administration Herman Fin

On the principle of equality of treatment in

er in his classic treatise on

'Modern Government' has expressed thus:

"Equality of Treatment: We have already
observed that public administration does
not exist to make a profit, but to render
services wherever they are most urgently
needed. Inevitably the principle of
equality imposes‘its demands upon offi-
cials: they must be fair, they must favor
no one above another, and are only to be
guided by the eqdal application of the
"law. In France and Germany the principle
is actually declared. The Weimar consti-
tution said. "All Germans are equal
before the law.... Public privileges or
disadvantages of |lbirth or rank are to be
abolished." 1In France the jurisprudence
of the Conseil d'Etat is thus summed up
in Jeze: "All individuals fulfilling
certain conditions, fixed in a general
and impersonal manner by the organic law
of the service (law, rules, general instruc-
tions) have the legal power of demanding
the service whic? is the object of the
public service: this is the principle of
the equality of individuals in relation to
public administration." The Bank of
England charter Lnder nationalisation
requires the governors to be "equal and

indifferent to a%l manner of persons."

These principies exclude partiality:
do they exclude adaptability? They do
not in theory, bLt they tend to in prac-
tice. As state activity increases, this

principle of fundamental equality with

appropriate
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appropriate difference becomes of more.
and more importance in the relationships
of public and service. It includes
differences of treatment which are liable
to creep in, such as political antagonism,
sex preferences, and religious and class
differences, but the "very serviceability
of official action requires that there
shall be differences of treatment according

- to the nature of the time, place, and
person,"

Bearing the principles enunciated by the Supreme Court
in the cases noticed by us and what is extréctedeébove
from the treatisé by Finer, it is necessary to examine
whether the transfer of the applicant and the retention
of respondent-2 at Bangalore was violative of Article 14

of the Constitution or not.

- 18. The Sub-Regional Offices at Mangalore, Hubli
and Gulbarga were opened on 1-4-1979, 2-4-1983 and
16-4-1987 respectively. |

17, On the posting of Head Clerks to the Sub-
Regional offices on totational basis for limited periods,

the CPFC on 11-11-1980 directed thus:

"2, The duration for which an employee

may be transferred from the Regional Head-
quarters to a sub regional office has

since been reviewed in the light of the
recommendations of = the Faquir Chand Commni-
ttee. It has become the accepted policy of the
C.B.T. to open as many sub regional offices

as necessary as a measure of decentralisation
and to improve the efficiency of the Organisa-
tion and render prompt service to the members

for
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for whom this organisation exists. Pgrsuant
to the above, 18 sub-regional offices in
various parts of the country had already
~been opened and a few more sub regional
offices are going‘to be opened in 80-81 and
81-82. Although the prime consideration
in opening the sub-regional offices is to
cater to the convenience of the members of ard
render prompt service to them, the hardsﬁip
to the ngff memb%rs cannot also be lé&% Lt
sight off, as km efficient and smooth
running”of the neﬁly opened offices entirely
depends on them. Being'g;%§£e to the human
problem as stated above, the Faquir Chand -
Committee have inter alia recommended as
follows: |

i) The group-D staff and L.D.Cs must
be recruited at the Sub Regional
Offices level itself;

ii) There shall be no compulsion in
transfer from Regional Office to

- Sub Regional office and as and ,
when necessary they can be taken on
voluntary basis from among those who
volunteer and who hail from the nearby
places; and

~-

iii) The transferred employees should be
 kept in the sub regional office for a
maximum period of two years. Within
that period, the expertise could be
- developed in the sub-regional office
itself.

3. Having regard‘to the recommendations of the
Faquir Chand Committee, the following

guiding principles may be observed £3iwﬂ‘k7wvf¢

manning the s?b~regional offices:

'A) The Group-D stoff and L.D.Cs should ,;ﬂgﬁf
| be recruited at the suberegional Ly
office level itself; "

‘ B)




- 9 =

B) With regard to U.D.Cs they are the

main operative elements, you may please
draw up a list of such officials who
may be willing to be posted to the sub

. regional office in order of their senio-
rity and send them as ard when vacancy
occurs. Such of the L.D.Cs as are in the
consideration zone for promotion may be
so promoted and posted to the S,R.0., If
any of them unwilling to proceed to the
S.3.0, the officials next to him may be
considered for promotion and posting.
The serving L.D.Cs in the S.R.0Os may
also be considered for promotion locally
provided they fulfil the eligibility con-
dition, with a view to building up of
cadre of U.D.Cs at the S.R.0. gradually;

C) As regards Head Clerks, a list of such
officials may be prepared in order of
seniority and posted to the S.R.O. Most
of the officials in this cadre particu-
larly those who get promotion against
seniority quota vacancies are in the
age group of 35-45. Hence their continu-
ous stay in the S.R.O. besides entail
in hardship would also cause dislocation
of their family life. They may therefore,
be brought back after one year on rota-
tional basis unless they are willing to
cohtinue in the S.R.0, for all time.

D) The list of persons to be transferred/
brought back on rotational basis may be
_drawn up in such a way that it is possible
to strike a balance between the individuals'
convenience and smooth running of the office;

E) When a head clerk in the sub regional
office beéomes due for transfer it may
please be ensured that his seat is upto date
before he is transferred back to the Regional
Head Quarters and the concerned head clerk
may be relieved of his duties only when his
substitute joins duty at that station.

'\;§ \ These principles will not be operative at the
\3$; time of formation of S.R.O. when staff would
o have to be transferred initially within the

frame-work of the existing policy.

4.
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4. While these are all guiding principles

for manning the sub-Regiomal offices, diffi-
culties may still arise in individual cases.
Each region mgzpresent its own peculiar
characteristicg difficulties that may arise
in\poiiing personnel'to the sub-regional
offices These may please be tackded within
the frame work Lf the guidelines as laid
down above and under the discretionary
powers of the ﬁ.P.P.CS. Hard cases, if any

should be considered on its own merits."

On 5-10-1983, he issued guidelines dealing with

protected workmen and the same read thus:

"Office of the Central Provident Fund
Commissioner, 9th Floor, Mayur Bhavan,
Connaught Circus, New Delhi-1

No.P.III/11(20)/82, dated 5-10-1983

To | |

All Regional Provident Fund Commissioners.

| Sub: Transfer of Head Clerks to
Sub‘regicnal office on rota-

tion basis exemption of
protected workmen.

Ref: Thié office letter No.P.III/
18(22)81, dated 16-4-1983.

Sir, ‘ . .

The question regarding the exemption
.of the office bearers of recognised Union/
Federation f&om rotational transfer has
been re-examined in consultation with the
Government. It has since been decided that
a maximum number of 4(four) office bearers
of recognised federation and recognised
‘regicnal(not‘sub regional) union may be
granted protection from the rotational

' transfers




transfers to sub regional offices. These

4 office bearers could be President/Orga-
nising President, General Secgretary or
Secretary General(Chief Executive), one of
the Vice Presidents, Treasurers(or any other
office bearers as per the choice of the
Union/Federation concerned).

2, An individual employee shall not
be entitled to get the protection beyond two
years i.e., once as per some criterion like
rotational transfer of Head Clerk/U.D.C. on
Seniority basis, his tum for transfer comes,
at the most for 2 years he may get the benefit
of exemption from transfer from existing
Headquarter as per this convention; after that
he hss to go on rotational transfer. This
convention(regarding non-transfer of 4 office
bearers of recognised union/Federation) will
not apply in the case of officials in Executive
cadre (like Inspector or Enforcement Officer)
who has completed 5 years at one station.

3. You are, accordingly requested to write
to the Recognised union of your region to
intimate the names and designations of 4 office
bearers who are to be granted exemption from
transfers for each year. The four office
bearers as intimated by the union may be granted

ESOrYV IR exemption from the transfers from Headquarters."

Wy ;fif \CBoth these gu1delines are binding on the R.P.F.C. and
f fi }that he is required to regulate the transfers of Head

\(

Cierks in his region: in accordance with them is not in

\\y Y f”s’/GISPUte-

19.With
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| |
18. With this, it is now necessary, to first

~notice the developments,‘so far as the applicant

Q WM)‘
and respondeht-ZAbefore 12-4-1988, in some detail.

|
19. In pursuance of the guidelines dated 11-11-1980 ,

the RPFC transferred the| applicant to the Mangalore
office ,first on 25-6-198ﬂ and again on 18=8-1986. He
obeyed these transfers and returned to Bangalore on
11-3~1987 and has been working at Bangalore ever since
then. In the impugned erer, the applicant is again
transferred‘to the very‘Mangalore office. The applicant

complains, that Mangalore is a hard and difficult

station from various angles like climate, cost of living,

abnormally high rental for and even dearth of residen-

tial accommodation, and also substantial loss of

emoluments.

- 20. On the opening of Sub-Regional Offices at

Mangalore, Hubli and Gulbarga, respondent-2 had become
due for transfer on rotgtional basis in September 1983,
November, 1985 and agaih in September,1987. On all
those occasions, that spe was not transferred out of
Bangalore is not in dispute.' Prima facie, this by
jtself lends credence to the case of the applicant that

‘ |
respondent-2 has been chosen for a favourable treatment

"}by the RPFC. We must now examine this aspect in depth

ji,frather than be swayed qy mere impression at the first

blush. |

| : 21.Respondent=2
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21. Respondent-2 was due for transfer in the
second week of September,1983. Even before the

RPFC had made an order transferring respdndent-z,

one Sri C.M.Venkataramanappa, Head Clerk,lworking

in the office of RPFC, addressed a letter on 7=-9-1983
to the RPFC as follows, volunteering to substitute

respondent-2:
"To
The Regional Provident Fund

Commissioner,
Bangalore-560 025.

Sir,

I am to inform that Smt.B.Prema~
jayadev, Head Clerk, has informed me
about her transfer and posting to
Sub-Regional Office, Hubli on rota-
tional basis. Since, she has expressed
her difficulties in leaving the Head
Quarters due to domestic gonstraints
I hereby agree to work at. Sub~Regional
Office, Hubli, for her term and on her
behalf which may please be accepted.
Yours faithfully, -

Bangalore, Sd.C.M.Venk
.C.M, ataramanappa

7-9-1983. Head Clerk." ’

/ ;ﬂ-”ATM%:QQ\ On this letter, the RPFC did not transfer respondent~2
AN I '\-\- ;.{,; %‘\""
/ éﬂf/gf’j \\fc \ but transferred Shri Venkataramanappa to Hubli. With
bl MU N

4

‘ thls, respondent-2 avoided the first cycle of transfer
'to which she was liable if the guideline dated 11-11-1980

Q &-'{‘Ej ) g /"/ / _
" ~vee #% # of the GPFC had been faithfully obeyed.

T 22, In November, 1985 respondent-2 again became

due for transfer in the second cycle.

23.0n -

;
i
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23. On 29-11-1985 the RPFC by his Office Order
No.254/85 transferred respondent-2 and several others,
with whose pérticulars we are not concerned, ‘to the
Mangalore office., On receipt of the same, respondent-2
and one Sri Ramachandra Singh, another Head Clerk
made a joint representation to the RPFC, for cancelling
the transfer of respondent-2 and substitute Sri Ramachandra
Singh in her place. The letters written by them read
thus:

"Submitted:

Since Mrs.Prema Jayadev has explained
her domestic problems and education of her
children, I have agree and willing to work

in her place at Sub Regional Office,Manga-
lore, which may please be considered.

Bangalore, Sd. Ramachandra Singh,
13-12-1685. Head Clerk."
"To

The Resgional Provident Fund-
Commissioner, /

Karnataka Region, _ .
Bangalore-25,

Sir,

In continuation to my representation
dated 5-12-1985 1 am to state that I am
not in a position to leave the Head Quarters
due to m¥ domestic problems and also
children's education. On hearing my diffi-
culties, Shri Ramachandra Singh, Head Clerk,
has voluntarili-agreed to work in my place
at Sub Regional Office, Mangalore. The
consent letter is enclosed, which may please
be considered.
Yours faithfully,
. Bangalore, Sd.Prema Jaidev
13-12-1985. Head Clerk, Stores Section™

On these representations, the RPFC by his Order No.270/85

dated 16-12-1985, cancelled the +transfer of respondent=2

and
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and transferred Sri Ramachandra Singh to the Mangalore -
.office. With this, respondent-2 avoided the transfer

@}
in the second cycle é% on the second occasion.

24, We are of the view,tha} these'surrogate

transfers devised and followea at any rate definitely in
the case of respondent-2 and all other female Head-
Clerks7as we were informed on the truth of which we
cannot say anything, are fraught with grave abuse and

are pernicious. We shudder at vicious consequences, if
such a devious practice is allowed to perpetrate. We
kneed hardly say that this practice is flagrantly contrary
to the guidelines of the CPFC and in effect stultifies
their very aim and object. Were there a genuinely hard
case, the same could have been examined and resolved

in the light of the provisions in the ultimate para of the
aforesaid guidelines dated 11-11-1980, instead of taking
recourse to devious methods as above, tending to favouritism
and undermining of morale and discipline among the rank

and file of the staff.

25, We are informed by Sri Gururajan that this
undesirable practice has since been given up by the
RPFC. 4We are relieved to note this rectitude. We have
examined these and other transfers not with the object

@ g f ve
:0f annulling them, which cannot now be done,kwith the

\?

yject of ascertaining the veracity of the charge.of

26. ‘In

i
i
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26. In the third cycle, respondent=2 became due
for transfer on 14-941987 but that was not done on the
ground that she was a protected work-woman. Both the

respondents admit this and also support the same.

~

27. While Sri Kiumar contends that respondent-2 was
B not a protected work-woman, counsel for respondents
¢&Q9a£sgg controverts the same)asserting that the decision

of the RPFC in that behalf was correct and legal.

28,  We have earlier reproduced the guidelines
dated 11-~11-1980 and 5-10-1983, in their entirety.

2G. Under para-3 of the guidelines dated 5-10-1983,

the RPFC was required to write to the local union called
the'Employees Provident Fund Staff Union, Karnataka,/
Bangalore' which had its office in the very building

of the RPFC and ascertain from that Uﬁion as to who

were ent;tled to the status of\protected‘workman/workwoman.

But, the RPFC did not do that at all. On the other hand,’

he acted on .a communication dated 1=-7-1587 by All India
Employees' Provident Fund‘Staff Federation, New Delhi
('Federation') addressed to him and received in his.
office circuitously from New Delhi; just before respon-
dent-2 was due for transfer. We are of the view that the
communication dated 1-7-1987 (Annexure-B to the reply of
123:; \\.v%{espondent-z) addressed by the Federation should not have
efﬁkéé?')’}?een acted upon by the RPFC. We are inclined to hold,

\69' J)C/'

\é ‘”E“f,/// respondent~2, who had been elected only as a member of the

that the Federation deliberately included the name of

Executive Committee of the Union only with the object of

preventing her transfer on that occasion. ~
-30.Whether
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30.  Whether all these facts and circumstances
establish the charge of discrimination levelled by

the applicant or not,is the next question.

31. We have carefully examined all these facts
and all other relevant circumstances in the light
of the principles bearing on the same. On such an
examination, we have nd hegitation in holding that
the RPFC had chdsen the applicant for a hostile and
discriminatory treatment and respondent-2 for a
more favourable treatment. What was true on the
earlier occasions, had manifested itself at the time
of the transfer of the applicant on 12-4-1988, We
are also of the view that the impugned transfer
of the applicant is arbitrary and attracts the new

dimension of Article 14 of the Constitution.
32. We are firmly of the view that the RPFC had

are concerned

not regulated the transfers to Syb-Regional Offijfs
so far as the applicant and respondent-2/who ar

before us, in accordance with the guidelines issued

by the CPFC which were binding on him. Strange enough,

O sy

< T
;EE:EZT\\ we notice that the RPFC has been content in.adhering
Q

O\

( é : \ ¢ \to these guidelines rather literally but not in

heir spirit.

;’33. On the above conclusions, we are bound to
interfere with the impugned order of transfer made

against the applicant.

34. Transfers




|
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34. Transfers are and must be made primarily

in public interest. But, in so doing, it is open
to an authority to take Ento consideration the
1 oK
personal difficulties of‘any official, byt however
' 4

subordinating them to public interest. We cannot

regulate transfers in th Region,as this is primarily

')

‘ the function of the RPF%. On these and our earlier

conclﬁsions, we should only quash the order of the

| RPFC as against the applicant only and direct him to
ré—examine and decide tﬂe transfers afresh in accor-

dance with law and the guidelines of the CPEC.
| |

35, In the light of our above discussion, we make

the followiﬁg orders ané directions:
(i) We quash Oréer No.13 dated 12-24-1988
(Annexure~C) of the Regional Provident
‘Fund Commissioner, Bangalore(Respon-
dent-1), in so far as the same isg
"against the|applicant only.

(ii) We declare Fhat respondent-2 was not
a protected work-woman as on 14-9-1987
" and thereafter, till to-day.

(iii) We direct the Regional Provident Fund

CommissioneF, Bangalore-Respondent No.l,

to re-examine the case of the applicent,

respondent=2 and all other eligible

- officers for transfer in accordance with
law, the gJidelines issued by the CPFC

"on 11-~11-1980 and 5-10-1983 and effect

- the transfers strictly on their basis

and the obéervations made in this order.
|
| 36.Application |
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36. Application is disposed of in the above
terms. But, in the circumstances of the case,
we direct the parties to bear their own costs.

S S a/ —
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CENTRAL ADMINISTRATIVE TRIBUNAL
‘BANGALORE BENCH
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Commercial Complex(BDA),
II Floor, Indiranagar, -
Bangalore- ‘560 038, ‘

-_TO | . | " Dateds 1 JUN1988

1., Shri.Sanjesv Malhotra, ' 5. M/s.All’ India Reporter,
All.India Services Law Journal, Congressnagar, -
Hakikat Nagar, Mal Road, : Nagpur. =

New Delhi- 110 009.

2. Adminiétrativeeribunal Reporter,
" Post Box No.1518, |,
Delhi~ 110 006. -

3., The Editor,

' Administrative Tribunal .Cases,
c/o.Eastern Book Coe, :
34, Lal Bagh,
Lucknow— 226 001. .

v

4, The Edltor,
Administrative Trlbunal Law Times, -
5335, Jawahar Nagar,
(Kolhapur Road),

- Delhi-~ 110 007.

8ir,
I am dlrected to forward herewith-a copy of the tbder

-  mentioned order passed by a Bench of this Tribunal comprLSLng of

Hon'ble Mr. Jushee 5. S, Pu*\'aswa.mu., Vice-Chairman/
, : g 7

Membes{3) and rlon'ble me.  b.W -A. Rego Member (A)

with a request for publlcatlon of the order in the JOurnals.

Order dated 3._& .S - 8% passed in A.Nos. ﬂ““\%( ")

Yours faithfully,

538\\1r
(B.V.VENKATA REDDY)

Rz wqy—““///m o | o DEPUTY REGISTRAR(J).
(Vf/-r“)b W« | | |
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
BANGALORE BENCH: BANGALORE

Dated this 26th day of May, 1 9 8 8.

Present

THE HON'BLE MR. JUSTICE K.S.PUTTASWAMY ..VICE CHAIRMAN

THE HON'BLE MR. L.H.A. REGO : . «+MEMBER(A)

APPLICATION NO.704 OF 1988(F

B.S.Vijayakumar

Head Clerk,

Office of the Regional Provident-~

Fund Commissioner, '

No.13, Rajaram Mohan Roy Road,

P.B.2584, Bangalore~560 025. Applicant

(Applicant in person)
. =S o™

1. Regional Provident Fund
Commissioner,
No.13, Rajaram Mohan Roy Road,
P.B.25484, Bangalore-=25,

2, Smt.B.Prema Jayadev,
Head Clerk, Office of the
Regiondl Provident Fund Commissioner,
P.B.2584, Bangalore-25. Respondents

(sri R.Gururaj, Advocate for R-1; Sri M.C.Narasimhan,
Advocate for R-2). -

This application coming on for hearing this day,

HON 'BLE VICE CHAIRMAN made the following:

ORDER
This is a case in which an order of transfer is
challenged, with which we generally decline to interfere
at the admission stage itself. But, alas that did not
happen in this case. We heard this case yesterday(i.e.,

24-5-1988) for the whole day and to-day also for some

time

e vt ¢
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time. In order to app&eciatevthe interesting questions
that arise in the case and somewhat disturbing features,

it is necessary to notice the facts in the first instance.

2. Sri B.S.Vijayakumar who is the applicant,

Smt. B.Prema Jayadev,.respondent-z and about 83 others
whose details are not necessary to notice, are working as
Head Clerks in the several offices of the Regional Provi-
deqt Fund COmmiséioner, Karnataka region, Bangalore(RPFC),
one of the Regional Offices administering the Employeés
Provident Fund of employees in factories and other esta-
blishments in the country under the Employees Provident
Funds and Miscellaneous Provisions Act, 1952 (Central -
Act No,19 of 1952). The RPFC'is subordinate to the Central
Provident Fund Commissioner, New Delhi (CPFC) who is the
administrative head of a statutory authority called the
Central Board ('Board'). 1In Notification No.GSR 730(E)
dated 2-5-1986, Government had conferred jurisdiction

on its service matters under Section 14(3) of the Admini-

strative Tribunals Act, 1985 (the Act).

3. From 1-4-1679 and onwards, the Board had opened
Sub-Regional Offices at the cities of Mangalore, Hubli

and Gulbarga. On the manning of these offices, in parti-
cular in’the cadre of Head Clerks, the CPFC had issued
guidelines on 11-11-1980(Annexure-B) and 5-10-1983(Annexure-D)
regulating their transfers Periodidally on rotational

basis. In the purported compliance of the same, the RPFC

had posted the applicant to &angalore office twice before

12-4-1688. On 12-4-1988 (Annexure-C) the RPFC had again

transferred
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transferred him to the Mangalore office along with

certain others with whom we are not concerned. The

applicant claims that respondent-2 who was simi;arly 5
situated like him had not so far been subjected to b
such transfer. On these allegations, the applicant

has made this application under Section 19 of the Act
for a direction to transfer respondent-2 to Mangalore

in his place.

4, In substance, the applicant's case is that he

has been chosen for a hostile and discriminatory

treatment, at the same time choosing respondent-2 for

a favourable treatment and that was also in violation .

of the guidelines issued by the CPFC binding on the '

RPFC. |
"

S. In/;%z’reply, respondent~-l had asserted that

in conformity with the guidelines issued by the CFPFC,

he had regulated the transfers and thg_transfer of the

abplicant and the:%o§?transfer of respondent-2, who was

a protected work-woman, was in conformity with the same.

6. In her separate reply, respondent-2 has supported
respondent~1l. Respondent-2 had urged that this application
which seeks for a direction to transfer her was not

maintainable under the Act.

7. Before examining the merits, it is useful to
deal with the preliminary objections urged by the respon-
dents which if accepted,will go to the root of the matter.

8.In
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8. In '%:is-reply, respondent-l had urged that!he
grievance of the applicant can only be agitated before
an Industrial Tribd@al constituted under the Industrial
Disputes Acf, 1947 and, therefore, this application

cannot be entertained by us.

9. But, Sri R.Gururaja, learned Counsel for respon-
dent-1, in our opinion, very rightly did not pursue this
objection which is devoid of merit. On the conferment of
jurisdiction over the 'Board; under the Apt, this” Tribuhal
has jurisdiction over its service matters. We see no
merit in this objection of respondent-l and we reject the

same.

10. We have earlier noticed that respondent-2 had
urged that an application seeking for a direction to
transfer her from the place wheré she is working was not
maintainable. Sri M.C.Narasimhan, learned Counsel for
respondent-2, contends, that such a prayer was not a
service matter within the meaning of that temm occurring
in Section 3(q) of the Act, and therefore, this applica-

tion was not maintainable.

1l. In the relief column, the applicant had sought
for a direction to transfer respondent-2. This relief
sought by the applicant,;ﬁbazfg without legal assistance,
is an inapt prayer. What he is really seeking is, to'
annul the order of transfer made against him and for

a direction io the RPFC to regulate the transfers
strictly in accordance with the guidelines issued by

the CPFC which are binding on the RPFC. When so under-
stood, there is hardly any doubt on the fact that it is
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a service matter and this Tribunal has jurisdiction
to adjudicate the same. ,For these reasons, we see no
merit in this objection of respondent-2 and we rejeét

the same, With this’it is now necessary to proceed.

to examine the merits.

12, Sri Vijayakunaf who appeared in person and

argued his case, contends, that the RPFC in effecting
transfers of Head Clerks and in particular the one i
impugned by him, had always picked him up for a hostile and
discriminatory treatment and respondent-2 who was not a pro-
tected work-woman, for a favourable treatment in contra- |

vention of Article 14 of the Constitution and the guide-
lines binding on him.

13. Sriyuths Gururajan and Narasimhan refuting the
contention of Sri Kumar,sought to justify the impugned

order of transfer made by the RPFC,

14, The true scope and ambit;of Article 14 of the
Constitution has been explained by"the Supreme Court in

a large number of cases. In RAMAKRISHNA DALMIA AND ORS.
-vs.- JUSTICE S.B. TENDOLKAR (AIR 1958 SC 538) and re:
SPECIAL COURTS BILLS CASE (AIR 1978 SC 777), the Supreme
Court had rev1ewed all the earlier cases and had re~-stated
the true scope and ambit of Article 14 of the Constitution.
In E.P.ROYAPPA v. STATE OF TAMILNADU (AIR 1974 SC 555)

the Supreme Court for the first time evolved the principle
that farbitrariness was the very antithesis of rule of
law e;ﬁshringd in Article 14 of the Constitution' and the
same has been elaborated and explained in MANEKA GANDHI v.
UNIQN OF INDIA & ANR.(AIR 1978 SC 597). |

15.0n




15.

On the principle of equality of treatment in

administration Herman Finer in his classic treatise on

'Modern Government' has expressed thus:

"Equality of Treatment: We have already

observed that puflic administration does

not exist to make a profit, but to render

services whereveF they are most urgently
neede. Inevitably the principle of

equahity imposes| its demands upon offi-
cials: they must be fair, they must favor
no one above another, and are only to be
guide by the equal application of the
law.| In France Lnd Germany the principle
is actually declared. The Weimar consti-
tution said. "All Germans are equal
before the law.... Public privileges or

disadvantages of birth or rank are to be

abolished.” 1In France the jurisprudence
of the Conseil d'Etat is thus summed up
in Jeze: "All individuals fulfilling
certLin conditioks, fixed in a general

and impersonal mfnﬁer by the organic law

of the service (law, rules, general instruc-

tions) have the legal power of demanding

the Lervice whic? is the object of the
public service: Fhis is the principle of
the equality of individuals in relation to

public administration.® The Bank of

England charter under nationalisation

requires the govFrnors to be "equal and

indifferent to all manner of persons."”

Tpese principles exclude partiality:

do they exclude Ldaptability?‘fhey do

not in theory, bLt they tend to in prac-

tice. As state activity increases, this

principle of funéamental equality with

appropriate
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appropriate difference becomes of more.
and more importance in the relationships
of public and service. It includes
differences of treatment which are liable |
to creep in, such as political antagonism, 3
sex preferences, and religious and class
differences, but the -very serviceability
of official action requires that there
shall be differences of treatment according

- to the nature of the time, place, and
person."

Bearing the principles enunciated by the Supreme Court
in the cases noticed by us and what is extracted above
from the treatisé by Finer, it is necessary to examine
whether the transfer of the applicant and the retention
of respondent-2 at Bangalore,was violative of Article 14

of the Constitution or not.

- 16, The Sub-Regional Offices at Mangalore, Hubli
and Gulbarga were opened on 1-4-1979, 2-4-1983 and
16~-4-1987 respectively. |

17. On the posting of Head Clerks to the Sub-
Regional offices on rotational basis for limited periods,

the CPFC on 11-11-1980 directed thus:

"2, The duration for which an employee

may be transferred from the Regional Head-
quarters to a sub regional office has

since been reviewed in the light of the
recommendations of = the Faquir Chand Commi-
ttee. It has become the accepted policy of the
C.B.T. to open as many sub regional offices

as necessary as a measure of decentralisation
and to improve the efficiency of the Organisa-
tion and render prompt service to the members

for
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for whom this organisation exists. R;é:tant
to the above, 18 sub-regional offices in
various parts of the country had already
been opened and a few more sub regional
offices are going to be opened in 80-81 and
81-82., Although the prime consideration

in opening the sub-regional offices is to
cater to the convenience of the members 0£%WF{
render prompt service to them, the hardsﬁ&p
to the sszf members cannot also be lﬁgt Lst
sight off, as ka efficient and smooth
running”of the newly opened o0ffices entirely
depends on them. Being(gf%;ie to the human
problem as stated above, the Faquir Chand -
Committee have inter alia recommended as
follows:

3.

i) The @roup-D staff and L.D.Cs must
be recruited at the Sub Regional
Offices level itself;

ii) There shall be no compulsion in
transfer from Regional Office to
Sub Regional office and as and
when necessary they can be taken on
voluntary basis from among those who
volunteer and who hail from the nearby
places; and

~-

iii) The transferred employees should be
kept in the sub regional office for a
maximun period of two years. Within
that period, the expertise could be
developed in the sub-regional office
itself. '

Having regard to the recommendations of the
Faquir Chand Committee, the following
guiding principles may be observed ﬁertﬂ‘k?*vfé

. . . =R
manning the sub-regional offices:

'A) The @roup-D staff and L.D.Cs should
be recruited at the sub-regional
office level itself;

B)
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B) With regard to U.D.Cs they are the

main operative elements, you may please
draw up a list of such officials who
may be willing to be posted to the sub

. regional office in order of their senio-
rity and send them as anrd when vacancy
occurs. Such of the L.D.Cs as are in the
consideration zone for promotion may be
so promoted and posted to the S.R.O, If
any of them unwilling to proceed to the
S.3.0. the officials next to him may be
considered for promotion and posting.
The serving L.D.Cs in the S.R.0s may
also be considered for promotion locally
provided they fulfil the eligibility con-
dition, with a view to building up of
cadre of U.D.Cs at the S.R.0. gradually;

C) As regards Head Clerks, a list of such
officials may be prepared in order of
seniority and posted to the S.R,O. Most
of the officials in this cadre particu-
larly those who get promotion against
seniority quota vacancies are in the
age group of 35-45. Hence their continu-
ous stay in the S.R.0O. besides entail
in hardship would also cause dislocation
of their family life. They may therefore,
be brought back after one year on rota-
tional basis unless they are willing to
continue in the S.R.O. for all time.

D) The list of persons to be transferred/
brought back on rotational basis may be
drawn up in such a way that it is possible
to strike a balance between the individuals'
convenience and smooth running of the office;

E) When a head clerk in the sub regional

office befomes due for transfer it may
please be ensured that his seat is upto date
before he is transferred back to the Regional
Head Quarters and the concerned head clerk
may be relieved of his duties only when his
substitute joins duty at that station.

These principles will not be operative at the
time of formation of S.R.O. when staff would
have to be transferred initially within the
frame-work of the existing policy.

4.
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4. While these are all guiding principles
for manning the sub-Regiomal offices, diffi-
culties may still arise in individual cases.
Each region may present its own peculiar
characteristié% difficulties ,that may arise
in posting personnel to the sub-regional
officqg These may please be tackded within
the frame work of the guidelines as laid
down above and under the discretionary
powers of the R,P.F.Cs, Hard cases, if any
should be considered on its own merits."

On 5-10-1983, he issued guidelines dealing with

protected workmen and the same read thus:

"Offige of the Central Provident Fund
Commissioner, 9th Floor, Mayur Bhavan,
Connaught Circus, New Delhi-l

No.P.III/11(20)/82, dated 5-10-1983

To ~ .
All Regional Provident Fund Commissioners.
| Sub: Transfer of Head Clerks to

Sub regional office on rota-

tion basis exemption of
protected workmen.,

Ref: This office letter No.P.III/
18(22)81, dated 16-4-1983.

Sir,

The question regarding the exemption
.of the office bearers of recognised Unlon/
Federation from rotational transfer has
been re-examined in consultation with the

Government. It has since been decided that

a maximum number of 4(four) office bearers
of recognised federation and recognised
regian al(not sub regional) union may be
granted protection from the rotational

transfers

Lokt
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transfers to sub regional offices. These

4 office bearers could be President/Orga-
nising President, General Secgretary or
Secretary General(Chief Executive), one of
the Vice Presidents, Treasurers(or any other
office bearers as per the choice of the
Union/Federation concerned).

2. An individual employee shall not
be entitled to get the protection bezbnd two
years i.e., once as per some criterion like
rotational transfer of Head Clerk/U.D.C. on
Seniority basis, his tum for transfer comes,
at the most for 2 years he may get the benefit
of exemption from transfer from existing
Headquarter as per this convention; after that
he has to go on rotational transfer. This
convention(regarding non-~transfer of 4 office
bearers of recognised union/Federation) will
not apply in the case of officials in Executive
cadre (like Inspector or Enforcement Officer)
who has completed 5 years at one station.

3. You are, accordingly requested to write
to the Recognised union of your region to
intimate the names and designations of 4 office
bearers who are to be granted exemption from
transfers for each year. The four office
bearers as intimated by the union may be granted
exemption from the transfers from Headquarters."

Both these guidelines are binding on the R.P.F.C. and

that he

is required to regulate the transfers of Head

Clerks in his region: in accordance with them is not in

dispute.

19.With




18. With this, it i

notice the developments
Q&w—w
and respondent-zAbefore

19.
the RPFC transferred th

In pursuance of

12

S NOW necessary, to first
» so far as the applicant
’ 12-4-1988, in some detail.

the guidelines dated 11-11-1980 ,

e applicant to the Mangalore

office first on 25-6-1984 and again on 18-8-1986. He

obeyed these transfers
11-3~1987 and has been

then. In the impugned
transferred to the very
complains, that Mangalo
station from various an
abnormally high rental

tial accommodation, and

emoluments.

20. On the opening
Mangalore, Hubli and Gu
due for transfer on rot
November, 1985 and agai
those occasions, that s
Bangalore is not in dis
itself lends credence t
respondent-2 has been ¢

by the RPFC. We must n

and returned to Bangalore on
working at Bangalore ever since
order, the applicant is again
Mangalore office. The applicant
re is a hard and difficult

gles like climate, cost of living,

for and even dearth of residen-

also substantial loss of

of Sub-Regional Offi;es at
lbarga, respondent-=2 had become
ational basis in September 1983,
n in September,1987. On all
he was not transferred out of

pute. Primag facie, this by

o the case of the applicant that
hosen for a favourable treatment

ow examine this aspect in depth

rather than be swayed by mere impression at the first

blush.

21.Respondent=2




21. Respondent-2 was due for transfer in the
second week of September,1983. Even before the
RPFC had made an order transferring respdndent-z,
one Sri C.M.Venkataramanappa, Head Clerk, working
in the office of RPFC, addressed a letter on 7-9-1983
to the RPFC as follows, volunteering to substitute
respondent-2: ‘

"To

The Regional Provident Fund

Commissioner,

Bangalore-560 025.

Sir,

I am to inform that Smt.B.Prema-
jayadev, Head Clerk, has informed me
about her transfer and posting to
Sub-Regional Office, Hubli on rota-
tional basis. Since, she has expressed
her difficulties in leaving the Head
Quarters due to domestic gonstraints
I hereby agree to work at. Sub-Regional
Office, Hubli, for her term and on her

behalf which may please be accepted.

Yours faithfully, -
gfggiégge' 5d~C-M.Venkatara6anappa,
) ~ Head Clerk."

On this_létter, the RPFC did not transfer réspondent-2
but transferred Shri Venkatarémanappa to Hubli. With
this, respondent-2 avoided the first\cycle of transfer

to which she was liable if the guideline dated 11-11-1980
of +the CPFC had been faithfully obeyed.

© 22, In November, 1985 respondent-2 again became

due for transfer in the second cycle.
23.0n -
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23, On 29-11-1985 the RPEC by his Office Order
No.254/85 transferred respondent-2 and several others,
with whose pérticulars we are not concerned, to the
Mangalore office. On receipt of the same, respondent-2
and one Sri Ramachandra Singh; another Head Clerk
made a joint representation to the RPFC, for cancelling
the transfer of respondent-2 and substitute Sri Ramachandra
Singh in her place. The letters written by them read |
thus:

"Submitted:

Since Mrs.Prema Jayadev has explained
her domestic problems and education of her
children, I have agree and willing to work

in her place at Sub Regional Office,Manga-
lore, which may please be considered.

Bangalore, Sd. Ramachandra Singh,
13-12-1985. Head Clerk."
"To

The R=gional Provident Fund-
Commissioner, /

Karnataka Region,
Bangalore-25,

Sir,

In continuation to my representation
dated 5~12-1985 1 am to state that I am
not in a position to leave the Head Quarters
due to my domestic problems and also
children's education. On hearing my diffi=-
culties, Shri Ramachandra Singh, Head Clerk,
has voluntarilx‘agreed to work in my place
at Sub Regional Office, Mangalore. The
consent letter is enclosed, which may please

be considered.
Yours faithfully,
. Bangalore, Sd.Prema Jaldev
13-12-1985. Head Clerk, Stores Section"
On these representations, the RPFC by his Order No.270/85
dated 16-12-1985, cancelled the transfer of respondent-2

and



and transferred Sri Ramachandra Singh to the Mangalore -

.office. With this, respondent=2 avoided the transfer

“@
in the second cycle é% on the second occasion.

24, We are of the view9thay these'surrogate

transfers devised and followea at any rate definitely in
the case of respondent-2 and all other female Head-
Clerks,as we were informed on the truth of which we
cannot say anything, are fraught with grave abuse and

are pernicious. We shudder at vicious consequences, if
such a devious practice is allowed to perpetrate. We
vneed hardly say that this practice is flagrantly contrary
to the guidelines of the CPFC and in effect stultifies
their very aim and object. Were there a genuinely hard
case, the same could have been examined and resolved

in the light of the provisions in the ultimate para of the
aforesaid guidelines dated 11-11-1980, instead of taking
recourse to devious methods as above, tending to favouritism
and undermining of morale and discipline among the rank

and file of the staff.

25, We are informed by Sri Gururajan that this
undesirable practice has since been given up by the
RPFC., We are relieved to note this rectitude. We have
examined these and other transfers not with the object
WL Lo e
of annulling them, which cannot now be done,kwith the
object of ascertaining the veracity of the charge of
favourable treatment accorded to respondent-2, to the

detriment of the service interests of her colleagues.

}26.-In
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26. In the third cycle, respohdent-Z became due

for transfer on 14=G-1987 but‘that was not done on the

ground that she was a protected work-woman. Bdth the

3
=
e
ik
i
po)

P NI ...:,e;»-\vp-,f .-‘
Seonbnit e iagrediig Fadanluinatal,

respondents admit this and also support the same. - %

~

27. While Sri Kumar contends that respondent-2 was
not a protected work-woman, counsel for respondents

¢£gga£z€g controverts the same7asserting that the decision
of the RPFC in that beha%f was correct and legal.

28,  We have earlier reproduced the guidelines

dated 11-11-1980 and 5-10-1983, in their entirety.

? 29, Under para-3 of the guidelines dated 5-10-1983,

the RPFC wasirequired to lwrite to the local union called

the'Employees Provident ﬁund Staff Union, Karnataka,l
Bangalore' which had its office in the very building

of the RPFC and ascertain from that Union as to who
were entitled to the status of\protected‘workman/workwoman.sé
But, the RPFC did not do that at all. On the other hand,
he acted on a communication dated 1-7-1587 by All India

Employees' Provident FunT Staff Federation, New Delhi ;

('Federation') addressed to him and received in his

office circuitously from}Néw Delhi, just before respon-
dent-2 was due for transfer. We are of the view that the
communication datgd 1-7-1987 (Annexﬁre—B to the reply of
respondent=-2) addressed by the Federation should not have
been acted ubonfby the RPFC. We are inclined to hold,
- © that the Federation deliberately included the name of

respondent-2, who had been elected only as a member of the

Executive Committee of the Union only with the object of

preventing her transfer on that occasion. .
‘-BO.Whethe; p



30.  Whether all these facts and circumstances
establish the charge of discrimination levelled by

the applicant or notqis the next question.

31. We have carefully examined all these facts
and all other relevant circumstances in the light
of the principles bearing on the same. On such an
examination, we have nd hegitation in holding that
the RPFC had chosen the applicant for a hostile and
discriminatory treatment and respondent-2 for a
more favourable treatment. Whatvmms‘true on the
earlier occasions, had manifested itself at the time
of the transfer of the applicant on 12-4-1988,., We
are also of the view tﬁat the impugned transfer

of the applicant is arbitrary and attracts the new

dimension of Article 14 of the Constitution.
32. We are firmly of the view that the RPFC had

are concerned

not regulated the transfers to Syb-Regional Offizfs
so far as the applicant and respondent-2/who ar

before us, in accordance with the guidelines issued

by the CPFC which were binding on him. Strange enough,

we notice that the RPFC has been content in.adhering
to these guidelines rather literally but not in
their spirit.

33. On the above conclusions, we are bound to
interfere with the impugned order of transfer made

against the applicant.

34. Transfers
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34. Transfers are and must be made primarily
in public interest. But, in so doing, it is open
to an authority to take into consideration the
personal difficulties of any official, g;? however
subordinating them to public interest. We cannot

regulate transfers in the Region,as this is primarily

')
the function of the RPFC. On these and our earlier

conclusions, we should only quash the order of the
RPFC as against the applicant only and direct him to
re?examine and decide the transfers afresh in accor-

dance with law and the guidelines of the CPFC,

35, In the light of our above discussion, we make

the following orders and directions:

(i) We quash Order No.13 dated 12-4-1988
(Annexure-C) of the Regional Provigdent
Fund Commissioner, Bangalore(Respon-
dent-1), in so far as the same is
against the applicant only.

(ii) We declare that respondent-2 was not
a protected work-woman as on 14-9-1987
and thereafter, till to-day.

(iii) We direct the Regional Provident Fund
Commissioner, Bangalore~Respondent No.l,
to re-examine the case of the applicant,
respondent=-2 and all other eligible
officers for transfer in accordance with
law, the guidelines issued by the CPFC
on 11-11-1980 and 5-10-1983 and effect
the transfers strictly on their basis
and the observations made in this order.

36.Application
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36. Application is disposed of in the above a
terms. But, in the circumstances of the case, :
we direct the parties to bear their own costs.
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CENTRAL ADMINISTRATIVE TRIBUNAL: BANGALORE
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PRESENT: |

Hon'ble Mr.Justice K.S.Puttaswamy, : .. Vice-Chairman.
A . And:
Hon'ble Mr.Sri P.Srinivasan. .. Member(A).
APPLICATIONS NUMBERS 1773 AND 1774 OF 1988
c/w
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B.S.Vijayakumar,

S/o B.Suryanarayana Rao,
Head Clerk, Office of the
Regional Provident Fund Commissioner,

No.13, Rajaram Mohan Roy Road, .. Applicant in A.No.1773/88
B.P.2584, Bangalore-560 025. and Petitioner in C.P.185/88.
M.S.Virupakshaiah, |

Head Clerk, Office of the
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No.13, Raja Ram Mohan Roy Road,

P.B.No.2584, Bangalore-560 025. Applicant in A.No.1774 of 1988.

(By Sri S.Ranganath Jois for Applicant in A.No.1774/88
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No.13, Rajaram Mohan Roy Road,
P.B.No. 2584, Bangalore-560 025.

2. Smt. B.Prema Jayadev,
Head Clerk, Office of the
Regional Provident Fund Commissioner,
Bangalore-560 025.

3. George Felix Mani,
Head Clerk, Office of the
Regional Provident Fund Commissioner,
Bangalore-560 025.

4, K.Ramesh,
Head Clerk, Office of the
Regional Provident Fund Commissioner,

W H.Mondal,
¢sional Provident Fund
missioner, Bangalore. .. Respondent .in C.P.185/88.

By Sri M.Vasudeva Rao, for R-1 in A.Nos. 1773 & 1774
/88 and Sole respondent in C.P.185 of 1988. Sriyuths
U.L.Narayana Rao and Noorulla Sheriff for Respondents
2 to 4 in A.Nos. 1773 and 1774 of 1988).

Qangalore-560 025. .. Respondehts 1 to &4 lv
- ‘ ‘ in A.Nos. 1773 & 1774 of 1988.. -
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These applications having come up for hearing, Hon'ble Vice-

Chairman made the following:-
ORDER
| .
As the questions that arise for determination in these cases

are either common or inter-connected, we propose to dispose of them

by a common order.

2. A statutory Board of Trustees, | briefly called as the Central
Board ('Board;) constituted by the féntrél' Government under the
Employees Provident Fund and - Miscellaneous Provisions Act,1952
(CeLtral Act 19 of 1952) ('PF Act') to administer the Employees Pro-
vident Fund Scheme of employees in factories and other notified esta-
blishments. in the country has been in ekxistence for nearly four
decades now. This Board comprising megbers as designated in Section
5A of the PF Act is the supreme polify making authority under the
said Act. The Central Provident Fund Cdmmissionef, New Delhi‘('CPFC')
is the administrative head of this Board. The Board has its Regional
Offices in the States and for - the State of Karnataka there is a
regional office at Bangalore headed by the Regional Provident Fund

Commissioner, Karnataka Region, Bangalore ('RPFC').

3. On and from 1-4-1979, the Board opened Sub-Regional Offices
|
('SFOS') in various regions among which were those set up in the
cities of Mangalore, Hubli and Gulbarga are in the Karnataka Region.

4, A trade union known as the Provident Fund Staff Union

rnataka, Bangalore, affiliated to thé All India Employees Prov1dent

Gtaff Federation, New Delhi (' UTlon ) recognlsed~.byu the RPFC

;fsting of respondénts 2 to 4 and several othersﬁas:its memﬁers

hataka. A rivaj Union called Ehe Karnataka Pfovidgnt Fund :

Employees Union is said to exist of Lhich the applicants and some

others are its members. Bitter Inter—pnion rivalry seems to be rife




among the members bf.the two Unions.
5. Sri B.S.Vijayékumar'uho is.the applicant in Application No.
1773 of 1988 and C.P (Civil) No.185 of 1988 and Sri M.S.91rupakshaiah
who is the applicant in Application No.1774 of 1988, Smt. B.Prema
Jayadev and Sri George Felix Mani who are respondents 2 and 3 in
Applicationé Nos. 1773 and 1774 of 1988 have been working.as Head
Clerks.in the office of the RPFC from 22-4-1984, 10-3-1982, 24-9-82

and 20—2—1984 respectivély.

6. Sri K.Ramesh, respondent-4 in Applicatiohs Nos. 1773 and
1774 of 1988 was promoted as Head Clerk in order No.KN/Pf/Adm—I/169
/88-89 dated 29-4-1988 by thelRPFC which he has accepted.- The RPFC
by his Office Order No.39/1988-89 dated 4—551988 trqnsferred reépon—
dent-4 and two others (with whom we are not concerned) fo SRO,

Mangalore with a direction that they be relieved from his office

on 16-5-1988(AN). This was communicated to ali concerned on 4-5-88.

We shall refer to the other developments on this transfer when we

deal with the case of respondent-4 at a later stage.

7. In his Order No.13 dated 12-4-1988, the RPFC transferred
Vijayakumar'to SRO, Mangalore, the validity of which was challénged
by him before us in Application No.704 of 1988 under Section 19 of'
the Administrative Tribunéls Act of 1985 ('the Act'). We shall here-
after refer to this case as the 'First Case'. On 26-5-1988 a Division
Bench consisting of one of us (Justice Sri K.S.Puttaswamy) and Hon'ble
Sri L.H.A.Rego, Member (A) substantially allowed the same, quashed

order of the RPFC and directed him to re-examine his case vis-

e RPFC by his Order No.138 of 1988-89 dated 21-10-1988
A in A.No.1773 of 1988) is seen to have again transferred

Sri#Vijayakumar to SRO, Mangalofe, however retaining respondents

2 to &4 in his office, the validity of which is again challenged by
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Sri Vijayakumar in Application No.1773 of 1988. v A

8. Sri Vijayakumar has also filed an application - C.PV. (Civil)
No.185 of 1988 - under Section 17 of the Act and the Contempt of
Courts Act,1971 ('CC Act') against the RPFC personally asserting
that he had disobeyed the order made in his favour in Application

No.704 of 1988.

9, In his Order No.141 of 1988-89 dated 25-10-1988 (Annexure A
in A.No.1774 of 1988), the RPFC had transferred Sri M.S.Vi.rupakshaiah
and four others (with whom we are not concerned) to SRO, Mangalore.
In Application No.1774 of 1988,Sri Virupakshaiah has challenged his
transfer to SRO,Mangalore and the retention of respondents 2 to 4

::Ln the office of the RPFC.

10. In support of their respective c;ases, the applicants have
urged a number of gréuhds which will be noticed and dealt by us in
due course. In justification of the orders méde, the RPFC has filed
separate but identical replies in both the cases and producedi the
relevant recérd.- Respondents 2 to 4 have filed their separate replies

supporting respondent-1.

11. Sri S.Ranganatha Jois, learned Advocate appeared for the
applicant in Application No.1774 of 1988 as also C.P.No.185 of 1988.
The applicant in Application No.1773 of 1988 appeared in person and

--argued his case. Sri M.Vasudeva Rao, learned Additional Central
"
ALY ~
c",r»./(;o‘\{grr{-ment Standing Counsel appeared for the RPFC who is respon-
NN

: NN . .
HA: dentx,—lél\h Applications Nos. 1773 and 1774 of 1988 and the sole respon-
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C.P.No.185 of 1988. Sriyuths U.L.Narayana Rao and Noorulla

learned Advocates appeared for respondents 2 to 4 in both

\

12. We shall first deal with C.P.(Civﬁl) No.185 of 1988 and

then with the other cases.




13. Sri Jois submitted that thé RPFC had disobeyed the order

of _this Tribunal in Appliéation No.704 of 1988 and, therefore, urged

that we should initiate contempt of court proceedings against him

under the CC Act.

14. Sri Vasudeva Rao urged that the RPFC had implemented the

order both in letter as well as in spirit and even if the later order
made by him was erroneous, then also, the same did not 'justify us
to initiate contempt of court proceedings against him under the CC

Act.

15. In pursuance of the remand order made by this Tribunal in

Application No.704 of 1988, the RPFC had re-examined the matter and
issued an elaborate order on 21—10—1988 transferring the applicant
to SRO, Mangalore. With this itself the order made in favour .of
the applicant in Application No.704 of 1988 fully stands complied

with.

16. Whether the second order made by the RPFC is a legal order
or not, has necessarily to be examined and decided in Application
No.1773 of 1988. Even if we were to take exception to that order
.on ahy ground which is urged in Applicaﬁion No.1773 of 1988, that
does not mean that the RPFC had not obeyed and implemented the order
made by this Tribunal in Application No.704 of 1988. From this it

follows that C.P.(Civil) No.185. of 1988 which is really. misconceived

has no merit. On this conclusion C.P.No.185 of 1988 is' liable 'to"

jected without initiating further proceedings undef the'CG,':"‘Act:.'

) -
\mﬁa @Bﬁr&ry}/}to the two guidelines issued by the CPFC on 11-11-1980 and

\"F\,\,é’lé =1 83 and were violative of Articles 14 and 16 of the Constitu-
“tion. Sri Vijayakumar urged this very contention in support of his

case also.

oy

Sri Jois urged that the transfer of the gpplic_apt_ in'.A‘p‘pli;

3 e .
é&catlgn 94.1774 of 1988 and the retention of respondents 2 to 4 wére




18. Sriyuths Vasudeva Rao and Narayana Rao re'futing/ the contl®
tions urged for the applicants justified the transfer orders made

against the applicants and the retention of respondents 2 to 4.

19. We consider it necessary to state at the outset our views

on the position of the Board.

20. In our considered opinion, the Board has been constituted
to really exercise the sovereign functions of the Central Government
which it could have legitimately exercised as a Department of Govern-
ment. In this context, the Board, as a statutory authority has been
essentially constituted to function effectively by fulfilling the
objects and diséharging duties as would have been accomplished by
the Government of Indig through one of its Departments. Whatever
be the claim of respondenté 2 to 4 and other staff of the Board who
subscribe to their view, and .the decision of the High Court of
Karnataka in REGISTRAR, TRADE UNIONS, MYSORE v. M.MARISWAMY [1973
(2) Mysore Law Journal page 256], we.find it difficult to hold that
the Board is an 'industry' énd the staff working in the 'Board’
in whatever capacity are 'workmen' within the meaning of those terms
occurring in the Industrial Disputes Act,1947 (Central Act No.
XIV of 1947). We have no doubt in our mind that the powers and
functions exercised by the Board are really soyereign functions and

'

.~.--nQone other.

_\N!Cfbo »

The transfers of the applicants and the retention of respon-
4 are really inter-twined and cannot be separated. We

fore, examine them as one issue or question.

On the transfer of Head Clerks to SROs, the CPFC had issued
guidelines on 11-11-1980 and 5-10-1983. 1In the First Case we
have extracted these guidelines in extenso and ruled that they are
binding on the RPFC. In these applications, the applicants have not

challenged their validity and are only seeking their implementation

/
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e in the manner they understand them. On this view, it is not 'r.ea'lily.'

necessary for us to reproduce them and deal with their legal effect
over again., But, in ordéry to make this order self-contained, we
consider it proper to recapitulate them. They read thus:

, "OFFICE OF THE CENTRAL PROVIDENT FUND COMMISSIONER
- 9TH FLOOR, MAYUR BHAVAN, CONNAUGHT CIRCUS,NEW DELHI-1

No.Adm.(R-II)/29(1)/80-Genl. - Dated 11-11-1980.
To '
All the Regional Provident Fund Commissioners.

Sub:- Transfer of employees from Regional Office to
Sub-Regional Offices - policy regarding.

Sir,

I am to refer to this office circular letter No.ADM(R-
11)/29(2)/76/UP dated the 20th March,1979 and No.ADM (R.II)
/29(1)/80-Genl./1980 dated 19-4-1980 on the above subject.

2. The duration for which an employee may be trans-
ferred from the Regional Headquarters to a sub-regional
Office has since been reviewed in the light of the recom-
mendations of the Faquir Chand Committee. It has become
the accepted policy of the C.B.T. to open as many sub
regional offices as necessary as a measure of decentralisa-
tion and to improve the efficiency of the Organisation
and render prompt service to the members for whom this
organisation exists. Pursuant to the above, 18 sub regional
offices in various parts of the country had already been
opened and a few more sub regional offices are going to

" be opened in 1980-81 and 1981-82. Although the prime consi-
deration in opening the sub revisional offices is to cater
to the convenience of the members to render prompt service
to them, the hardship to the staff members cannot also
be left sight off, as efficient and smooth running of the

. newly opened offices entirely depends on them. Being alive
to the human problem as stated above, the Faqir Chand Com-
mittee have inter alia recommended as follows:-

(i) The Group-D staff and L.D.Cs must be recruited at
the Sub-Regional Offices level itself;

(ii) There should be no compulsion in transfer from
Regional Office to Sub-Regional Office and as and
when necessary they can be taken on voluntary basis
from among those who volunteer and who hail from the

T TS nearby places; and

AL w:em

0,,rf-» . q@l)The transferred employees should be kept in the Sub-

;g@%«h ~ € N\ Regional Office for a maximum period of two years.

7 A ﬂ‘“ Within that period, the expertise could be developed

ik 'Jln the Sub-Regional Office itself.

??, ? ;[,3 Having regard to the recommendations of the Faqir
« :$q£ ‘Chand Committee, the following guiding principles may be
L observed for manning the Sub-Regional Offices:-

‘{a) The Group-D staff and L.D.Cs should be recrulted at
T the Sub-Regional Office level itself;
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(p) With regard to U.D.Cs who are the main operative ele-
ments, you may please draw up a list of such officials
who may be willing to be posted to the Sub-Regional
Offices in order of their seniority and send them
as and when vacancy occurs. Such of the L.D.Cs as
are in the consideration 2zone for promotion, may be
so promoted and posted to the SRO., If any of them
is unwilling to proceed to the SRO, the official. next
to him may be considered for promotion and posting.
The serving LDCs in the SROs may also be considered
for promotion locally provided they fulfil the eligibi-
lity condition, with a view to building up of a cadre
of UDCs at the SRO gradually;

(c) As regards Head Clerks, a list of such officials may
be prepared in order of seniority and posted to the
SRO. Most of the officials in this cadre particularly
those who get promotion against seniority quota vacan-
cies are in the age group of 35-45. Hence, their con-
tinuous stay in the SRO besides entailing hardship
would also cause dislocation of their family 1life.
They may, therefore, be brought back after one year
on rotational basis unless they are w1111ng to continue
in the SRO for all time;

(d) The 1list of persons to be transferred/brought back
on rotational basis may be drawn up in such a way
that it is possible to strike a balance between the
individual's convenience and smooth running of the
office;

(e) When a Head Clerk, in the Sub-Regional Office becomes
due for transfer it may please be ensured that his
seat 1is upto date before he is transferred backto

the Regional Head quarters and the concerned Head .

Clerk may be relieved of his duties only when  his
substitute joins duty at that station;

These principles will not be operative at the time of forma-
tion of SROs when staff would have to be transferred ini-
tially within the frame work of the existing policy.

4, While these are all guiding principles for manning
the Sub-Regional Offices, difficulties may still arise
in individual cases. Each reagion may present its own
peculiar characteristics and difficulties that may arise
in posting personnel to the Sub-Regional Offices. - These
may please be tackled within the frame work of the guide-
lines as laid down above and under the discretionary powers
of the RPFCs. Hard cases, if any, should be considered
)n its own merits. -

5. Please acknowledge receipt. )
Yours faithfully,

Sd/- Lakshmidhar Mishra,
Central Provident Fund Commissioner."

OFFICE OF THE CENTRAL PROVIDENT FUND COMMISSIONER,
9TH FLOOR, MAYUR BHAVAN, CANNAUGHT CIRCUS,
NEW DELHI - 110 001.
No.P.III/11(20)/82, dated 5-10-1983.
To

All Regional Provident Fund Commissioners.




vA_;,u ’Sub - Transfer of Head Clerks to Sub—Regional Office

on rotational basis exemption of protected work-

men,
Ref:- This office letter - P III/18(22)81 dated 16th
. April,1983.

Sir,

The question regarding the exemption of the office
‘bearers of recognised Union/Federation from rotational
transfer has been re-examined in consultation with the
Government. It has since been decided that a maximum number
of 4 (four) office bearers of recognised federation and
recognised regional (not sub-régional) union may be granted
protection from the rotational transfers to sub-regional
offices. These 4 office bearers could be President/Organis-
ing President, General Secretary or Secretary General (Chief
Executive), one of the Vice Presidents, Treasurers (or

any other office bearers as per the choice of the Union/
Federation concerned).

2. An individual employee shall not be entitled to
get the protection beyond two years i.e., once as per some
criterion like - rotational transfer of Head Clerk/U.D.C.
on Seniority basis his turn for transfer comes, at the
most for 2 years he may get the benefit of exemption from
transfer from existing Headquarter as per this convention;
after that he has to go on rotational transfer. This con~
vention (regarding non-transfer of &4 office bearers of
recognised Union/Federation) will not apply in the case
of officials in Executive cadre (like Inspector or Enforce-
ment Officer) who has completed 5 years at one station.

3. You are, accordingly requested to write to the
recognised union of your region to intimate the names and
designations of 4 office bearers who are to be granted
exemption from transfers for each year. The four office
bearers as intimated by the Union may be granted exemption
from the transfers from Headquarters.

4. Please acknowledge receipt. ,
Yours faithfully,

Sd/=‘A.S.Sattanathan,
Director(Personnel & Training).

On a reference made by the RPFC, the office of the CPFC on

th e words:

"OFFICE OF THE CENTRAL PROVIDENT FUND COMHISSIONER,

9TH FLOOR, MAYUR BHAVAN, CANNAUGHT CIRCUS _ S
NEW DELHI - 110 001. ; L
%Q.{.III/9(14)/88/KN/34868 Dated:"11-12-198&

The Regional Provident Fund Commissioner, o
Karnataka.

- Exemption of protected workmen - transfer
of Sri G.F.Mani - Regarding.

1ith

December,1988 had clarified the second Circular dated 5-10-1983 in

@

Sub:- Transfer of H.Cs to S.R.0 on rotational basis . -




) Sir,

‘ I am directed to refer to your letter No.KN/PF/Adm.I/
993/88-89 dated 21-9-1988 on the subject cited above and
to say that since Shri Mani has returned from Sub-Regional
Office, Mangalore after his transfer, the earlier exemption

~ will not be bar for exemption from present rotational trans-

\ ‘fer. Therefore, he should be granted exemption from rota-
tional transfer as requested by Recognised Union which
is in accordance with the instructions contained in our
circular dated 5-10-1983.

\ [This issues with the approval of RC(RA)].
Yours fa1thfully,
Sd/- J.P.Samanta,

. Assistant Provident Fund Commissioner,
‘ : for Central Provident Fund Commissioner."

We seriously doubt, whether this Ci#cular emanated from the very

authority that had issued the first circular on the subject. On

any view, the import of the Circular d?ted 5-10-1983 must be construed

on its own terms. In any event, these Circulars need to be read

together harmoniously, in their proper context and collocation, to
bring out their true meaning and import with reference to the concept

oﬂ object they seek to articulate. We propose to do so.

23. In the First Case we have expressed that the Circulars were

bﬂnding on the RPFC and that he was bound to follow them both in

letter as well as in spirit (yvide: para 3). We reiterate the same
hérein, categorically. In that case, referring to the true scope
and ambit of Articles 14 and 16 of &he Constitution (vide: para 14
of the order) examining all the fact-situations, we expressed thus:

"31. We have carefully examined all these facts and
all other relevant circumstances in the light of the prin-
c1p1es bearing on the same. On such an examination, we

have no hesitation in holding that the RPFC had chosen
» \¢‘°4'» the applicant for a hostile and discriminatory treatment
v" v -~ \\\\§nd respondent-2 for -a more favourable treatment.* What
s true on the earlier occa51ons, had manifested. itself
g; the time of the transfer of the applicant én. 12-4- 1988“
\ re also of the view that the impugned transfer of the’
Jicant is arbitrary and attracts the new dlmen31on of
icle 14 of the Constitution.

b 32. We are firmly 'of the view that the RPFC had not'
_.egulated the transfers to Sub Regional Offices so far
#"as the applicant and respondent -2 are concerned, who are
before us, 1in accordance with the guidelines issued by
the CPFC which were binding on him. Strange enough, we
‘ notice that the RPFC has been content in adhering to these
guidelines rather literally but not in their spirit.”
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Bearing these principles in mind, we first propose to examine the

aspect of the retention of respondents 2 to 4 seriatim.

24. " As noticed earlier, respondent;z who wés promoted as a Head
clerk on 24-9-1982 and should have suffered atleast 3 rotational
transfers before we decided the Firét Case on 26-5-1988, seems to
have been singularly lucky in sta?ing the same even on the present
occasioﬁ. In his order made on 21-10-1988, the RPFC has expressed
the view that respondent-2 had become entitled to protection as a
"protected work women" and, therefore, she -could be transferred and
that Sri Vijayakumar who was next in the line should be transferred
instead to SRO, Mangalore. We must now examine, whetﬁer this is cor-

rect or not.

25. We have earlier reproduced all the Circulars. Clause 4 of
thé Circular dated 11-11-1980 which is material to decide this ques-

tion reads thus:

"4. While these are all guiding principles for manning
- ‘the Sub-Regional Offices, difficulties may still arise
in individual cases. Each region may present its own pecu-
liar characteristics and difficulties that may arise in
posting personnel to the Sub-Regional Offces. These may
please be tackled within the frame work of the guidelines
as laid down, above and under the discretionary powers
of the RPFCs. Hard cases, if any, should be considered
on its own merits." . »

This clause empowers the RPFC to e#amine difficulties and hard cases
which mayl arise in the application of rotational transfers. The
terms 'difficulties that may arise' or 'hard cases' are not capable
of a precise definition or formulation. Clause 4 makes it clear

that the guidelines to be followed, do not confer an absolute and

implementation as a ritual, regardless of the fact-situation.

Y »

On ythe] language of this clause, we are of the view that it is even

26. In the first Case Sri Vijayakumar had alleged that he had

been singled ous&or a hostile and .discriminary treatment and

L4
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that respondent-2 ever since her promotion had been individualb '

chosen for a favourable treatment leading to an irresistible impres-

sion that transfers were manipulated with an evil eye and an uneven

hand. We had noticed that this allegat_ion was not without truth.

Sri Vijayakumar brought to our noticcla, that the cost of living in

Mangalore wés abnormally high and the dearth of reasonable residential
accommodation was acute on account of which, the employees under
the RPFC, were averse to be posted to this difficult station. Inspite
of these adverse circumstances, Sri Vijayakumar complained, that
on every occasion he became the target of being posted to Mangalore .

alm{ost with impunity. On the terms of Clause 4 above and our earlier
|

orders, the RPFC was bound to examine honestly, the genuine difficul-

ties and hardships of the employees under him and regulate their

transfer with due regard to all the relevant factors. We must state

once again with .distress and anguish that the RPFC has taken recourse

to |almost a wooden approiach, in effecting transfers of the employees
‘

working under him mechaﬁically in gross disregard of the provisions

of |Clause 4 ibid and the| previous order of this Tribunal in the First

Case. From this, it follows that the transfer of Sri Vijayakumar i

and the retention of respondent-2 are illegal, improper and unjust. i

27. In its 1letter |dated 31-5-1988 addressed to the RPFC, the g

Union demanded that respondents 2 to 4 be accorded the status of

'protected workmen' in terms of the second Circular dated 5-10-1983.
On that there appears to have been some proceedings before the Assis-
oo tant Labour Commissioner, Bangalore. | We are of the view that the

~ ey
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3 VO e ‘RPEC \should have regulated the transfers without reference to those

O
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q';' (1 ; proce%gils%lgs but strictly in terms ‘of |the circulars of the CPFC and
gz Yo | ' - s
1 Q( our drder in the First Case. . o
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Y"“-@;,, N 7 2/8 In terms of the second Circular dated 5-10-1983 the Union ;

o . \
e

~‘;~,m,_w, lidS the right to nominate 4 office-bearers to be accorded the status

of "protected workmen'". On that demand, tHe RPFC does not appear

to have any choice. But, this statement of ours, as we have noticed

\ .
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, earlier does not impede the pbwer conferred on the RPFCbe Clause

4 of the Circular dated 11-11-1980.

29. That from the sequence of events, it is manifest even fo
the most frienﬂ*leye, that the order of this Tribunal in the First
Case was wormwood to fespondent-2, the Unipn and its members and
‘that consequently they were hell-bent in thwarting the even course
of justicé and even scuttle it by defeating our orders by hookIOr
crook, because of hubris or ignoble consideration. The case is indeed
gélling‘and abhorrent to thé judicial mind and calls for severe con-
demnation. What is more shocking is that the RPFC should have fallen
an easy prey to the machination of the Union and its members and

handled the matter so maladroitly to the point of supine acquiescence

with such manoeuvre. Thereby he has exposed the administration to

justifiable criticism but unjustifiable weakness. This is symptomatic

not merely of an itberration in administration but' virtually of a
threat of break-down of the whole system. We had on purpose, there-

fore, to express our cri de coeur, referred to this malefic practice

as ‘"surrogate transfers" in our order in the First Case and had

strongly condemned the same.

30. On a conspectus of all facts and  circumstances, we have
no doubt that the RPFC had illegally retained respondent-2 and had

transferred Vijayakumar in her place.
31. We now pass on to examine the case of respondent-3.

"32. While the applicants contend that the period of two years
Nld be reckoned only once in the career of an official, the respon-
contend that the same should be reckoned once in two years

Jafter every rotational transfer. In other~w§rds, they claim
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two years. On this, the respondents have also placed  reliance c’
the aforesaid letter dated 11-12-1988 on which we have already ex-

pressed our opinion.

33. On facts, there is no dispute that respondent-3 had enjoyed
protection once before and thereafter he had been transferred to
SRO and that adhering to the roster, he should have been transferred

on the present occasion, but for the protection.

34. Both sides rely on clause 2 of the Circular dated 5-10-1983

for their contentions, which reads thus:

"2. An individual employee shall not be entitled to
get the protection beyond two years i.e., once as per some
criterion 1like rotational transfer of Head Clerk/U.D.C
on seniority basis his turn for transfer comes, at the
most for 2 years he may get the benefit of exemption from
transfer from existing Headquarter as per this convention;
after that he has to go on rotational transfer. This con-.
vention (regarding non-transfer of &4 office bearers of
recognised union/Federation) will not apply in the case
of officials in Execution cadre (like Inspector or Enforce-
ment Officer) who has completed S5 years on one station".

We must read this clause in its entirety and not in isolation or
.piece—meal. When‘so read, the object of the CPFC was that the person
vhowas extended the benefit of protection, can claim that protection
only for a pefibd of 2 years in his entire career and not on every
occasion in the event of transfer and return to headquarters. If
this construction is'accepted, then in that event an employee just
on the eve of his becoming due for transfer, could get himself elected

as a member of the Union and persuade the Union to claim such protec-

g,

tichwand thus defeat that very provision. We are of the view that
? . .
AN

L
.\zbgftrUCtion if accepted will defeat the whole scheme..and object

onal transfers evolved on the recommendations: of an expert

jj We have,therefore, no hesitation in holding;that respon-

de:A;i’M
"wrﬁtfjoe~asion. From this it follows that the retention of respondent 3

was clearly illegal. With this we now pass on ‘to examine the case -

of respondent-4,

as not entitled to the benefit of protection on"the present
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35. We have earlier noticed that respondent—& had been promoted
as Head Clerk and on accepfance of the same, he had been transferred
on 4-5-1988 with a directioﬁ ‘that he should be relieved on 16-5-1988.
Before that date, respondent-4 made an application seeking for exten-
sion of 6 weeks' time to comply with the order. This' was granted
by the RPFC on 16-5-1988. But, before exﬁiry of';hat period, the
Union claimed in its letter dated 31-5-1988, that he should be accord-
ed the status of a "protected workﬁan". On that, without even modify-

‘ing or cancelling any of the earlier orders made, the RPFC retained
respoﬁdent—& at headquarters without enforcing his own transfer order

made on 4-5-1988.

36. As on 4-5-1988, on which day the RPFC made his order, respon-

" dent-4 had not been elected and was not a 'protected workman". He

appears to have been elected on 12-5-1988 as an Executive Committee

Member of the Union. On these developments, the applicants contend,

that the RPFC was bound to'regulate the matters as on 4-5-1988 and

enforce that order which had not become non est, inoperable and in-
effective on any of the subsequent development.- But, the respondents

contend that when respondent-4 had not been relieved, there was really

no transfer and the order of transfer itself had become non est

inoperable and ineffective. In justification of this -plea, Sri-

Narayana Rao placed reliance on RAJ KUMAR v. UNION OF INDIA-(AIR

1969 SC 180) UNION OF INDIA v. SANKALCHAND HIMATLAL SHETH AND: ANOTHER <. '

,  (AIR 1977 SC 2328), CHANDUL LAL v. RAM DASS AND ANOTHER (1969‘SLR‘

itself as also ruled by the Supreme Court in STATE OF PUNJAB v. KHEMI

RAM (AIR 1970 SC 214) the order of transfer had become complete,

’
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valid and effective. The time specified in the original or extend‘g

order cannot and does not render the order of transfer itself as
non est inoperable and ineffective. Every one of the Rules and ruyl-
ings relied on by the respondents do not alter this position. Every

sound principle of law also does not support this specious pleé of

the respondents. ‘

‘ 38. In B.S.PADMANABHA v. THE REGIONAL PROVIDENT FUND COMMISSIONER
(Application No.16 of 1986 decided én 15-10-1986) a Division Bench
consisting of one of us (Sri P.Srinivasan and Hon'ble Sri Ch.Rama-
kfishna Rao dealing with a trénsfer order of Padmanabha and its can-

cellation on the ground that he had

not formally handed over charge

|
of his office at Bangalore speaking through one of us (Sri P.Sri-

|
nivasan) had expressed thus:

"First of all an order comes into force immediately it
is passed. Communication to the concerned parties is made
only to ensure that the order is carried out"

We are bound by this statement of law, which is correct and sound.

We cannot distinguish the same either on facts or principle.

| 39. On the foregoing, it is obvious that the RPFC should have

ignored the status claimed by the Union so far as respondent-4 was

concerned and directed his order to be enforced against him. But,
sFrange enough he did not do. On the other hand, he merely allowed
" "™the matters to drift and thereby allowed respondent-4 to take undue

ge and continue to remain at Bangalore, to which he was not

the correct legal position and had not enfo:ééd'“the order

4. We cannot, théré@%re, ﬂﬁhold
‘ [ S
the transfers of the applicants which are inextricably linked with

transfer made against respondent-

the retention of respondents 2 to 4 at Bangalore.

41. On the "surrogate transfers" perpetuated for more than 5

%Y to 6 years in the office of the RPFC we have alluded to that malaise

In effecting transfers of thF applicants, the RPFC:Had oyerhm"“

1'J~'
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i;'x some detail in the f;i-rst Case. To compound that pernicious prac-
tice practised for a long time, the RPFC had also taken.recourse
to another evil practi'ce of first f:ransférring a pers;Jn and then

getting him back on the expiry or on the eve of completion of 6

months.

42. Clause (c) of the Circular dated 11-11-1980 of the CPFC
in very clear and unambiguous terms stipﬁlates that a persoﬁ once
transferred should be brought back to head office only 'after one
year' and not earlier. The words 'after one year' mean the expiry
of one year and cannot be anything other than that. We are consterned
at the flagrant manner in which the RPFC had been violating the Cir-
culars and breeding a perni;ious practice and convention in a fancy-
free manner to the defilement of justice, contrary to law and direc-

tions binding on him.

43, The transfers of the applicants and retention of respondents
: , LS e
2 to 4 as stated earlier are inextricably mixed up. When .once wé

hold that the retention of respondents 2 to 4 camnot be sustained; -

B
i -4

it follows as a corollary, that the orders of traﬁéférs”made‘égainéﬁ '
the applicants cannot be sustained. On this we should quash the}EA'
transfer orders made against the appliéants and direct "the RPFC to

examine their case vis-a-vis respondents 2 to 4 and others as directed

by us in the First Case.

44. We have earlier expressed that the Circulars have not béen

~vhallenged. We have carefully examined the Circulars, their impact

Reir implementation,'at any rate, in Karnataka Circle. We are
that these Circulars apart from placing undue restriction
¥ppwer: and discretion of the RPFC to effect transfers in public
A ff SR 4FT e

have only led to their abuse and sinister practice. We

ments or in any other organisation. We are firmly of the view, that

- . ‘A.‘_ﬁ'.',':,&‘“:ﬁﬁ givet 5
: \\ sooner, all
! A : ) o pm

.tﬁbseaﬁCiYculars are withdrawn, the better would it be

oL
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for the Board and all its offices in the country. Whether that shou®
be done or not is a matter for the CPFC to examine and décide. But,
we do hope and trust that the CPFC will give his serious attentioﬁ
to the matter and examine the same with earnestness and expedition,
with the object of correcting this malaise, bearing-in mind the legal

maxim, that an evilpractice ought to be abolished - malus usus est

abolendus.

45. In the light of our above discussion, we make the foilowing
orders and directions:

i) We reject C.P.(Civil) No.185 of 1988.in limine.

ii) We quash Office Order No.138 -of 1988-89 dated
14/21-10-1988 (Annexure-A in A.No.1773 of 1988). and
Office Order No.141 of 1988-89 dated 25-10-1988
(Annexure-A in A.No.1774/88) in so far as they relate
to the applicant in that case.

iii) We direct the RPFC (Respondent No.l) to enforce his
order of transfer dated 4-5-1988 as against respon-
dent-4 by relieving him on a suitable date to be speci- '
fied, giving him necessary time to join the Sub-
Regional Office at Mangalore by reckoning the period
of one year from that date only and not earlier.

e case of the applicants, respondents 2 and 3 and

411 other officers vulnerable for transfer, in accor-

dance with 1law, the guidelines issued by the CPFC

fon 11-11-1980 and 5-10-1983 and with our observations

in the First Case and the present cases and effect

transfers anew, only thereafter in true compliance

with the legal maxim - let all things be done honestly .
and in order - omnia honeste et ordine faint.

46. Applications are disposed of in the above terms. But, in
the circumstances of the cases, we direct the parties to bear their
own costs,
47. Let this order be communicated immediately to all the parties '

and also to the Central Provident Fund Commissioner, New :Delhi who

is not a party in these cases.

TRUE copy | ..
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