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- 	V 	I 	 B(NGAL0RE BENCH 

•,• 	 • Commarc1a1 Complex(BDA) 
.Indiranagar 
cangalore - 560 a38 

Dated a 22 MAR 1989 

APPLICATIoj NO () - 	69$ 	 1880) 

W.P.N0 (s)  

ShrLv.v. Nanjeflud 	 V/a 

To 

I • 	Shri V.V. NenjanQud 
'Xzishna K&ij' 
G.K. Nurth Artist Building 
Neex, Or Ievarere Nureisg Home 
Oherwect 8 

2. Shri P.A. kUlkazrii 
Advocate 
No. 480  57t 'A' Crcse 
IV Block, Hjajinagar 
Bangalore .560 010 

3, The Gererainager 
Ta 1ecoiu'.Lations 
Kernataka Ctrcle 
Neruthi Complex 
GendhLnaar 
Bangalore .- 560 009 

4,- Shri N. VesUdeva Rao 
Centr8l Govt.,  Stng Couneel 
High Court Building 
Bangalore - 560 001 

Respondent Ce) 

The Ganerel Nanegar, Telecom, Karnatake Circle, 
Bangalore .  

• 	'Subject z SENDING COPIES OF ORDER PASSED BY THE BENCH 

Please find ericlL,sed herewith a copy of ORDER/B /Ik*R*Kx8RKg*x 

passed by tis 1ribuna1 in the above said application(,c) on - 21"3-89 • 

(wDIcmL)  



SriV.V.Nanjangud 
Retd.Sr.Section Supervisor 

'Krishna Kunj' 
G.K.Plurthy Artist Building 
near Dr.Tavargere Nursing Home, 

, 	4• 	 •DHARWAD-B. 	 .. 	Applicant 

(By Sri P.A.Kulkarni, Advocate for the applicant) 

-VS.- 

1. Union of India 
by the General flanager 
(Telecommunications), 	 - 
Deptt.of Telecommunications, 
Karnataka Circle,llaruti Complex, 
Benglore. 	 .. 	Respondent 

Sri 
(F'l.Vasudeve Rao, Addl.Standing Counsel for Central 

Government - for respondent). 

This application coming coming on for 

hearing this day, the HON'BLE MR. L.H.Ft.REGO, 

IEMBER(A), made the following: 

ORDER 

Initially the epplicent•herein, had sought 

for alternate reliefs. Later, on 23-5-1988, he 

sought permission of this Tribunalto delete the 

/ prayer 
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prayerat pare 7(a) of his application and to 

add a preyer,to quash Letter dated 15_3-1988(Anfl.E) 

addressed to him, by the respondent, who had informed 

him ,that 'the entire relief es prayed for by hirn4n 

his earlier Application •No.173/86(T)LOrreSPOfldiflQ to 

Writ Petition No.3865/727 and granted by this Tribunal, 

by its decision rendered on 30-9-1986, was extended to 

him. This permission was granted by this Tribunal on 

23-5-1988. The applicant has also preyed that this 

Tribunal direct the respondent to: 

- - 

(1) hold that he was promoted to tile 
Lower Selection Crede(LSG) 
with effect from 6-5-1963 ant& 
consequently, his pay be fi5n 	. 

that cadre as on that date, sith. 
consequential monetary bene1'.t; 

\_ •c•-'_ -. 
reckon his date of 
in that cadrees on 1-3-1964, 	, 
instead of on 1-3-1970, and 

entitle him for promotion to the 
next cadre of Higher Selection 
Grade(HSG), with effect from 11-10-1977 
instead of from 7-12-1982 and fix his 
pay therein accordingly, with resul-
tent monetary benefjt. 

2. The facts of this case are briefly as 

under: The applicant- entered service in the Depart- 

ment of Telecommunications, Kernataka Circle, Bengelore, 

as a Timescele Clerk, in the Engineering Unit, on 

24-11-1952 and use confirmed in that post on 1-3-1957. 

eHe was promoted to the. LC cadre on 25-5-1966 end 

confirmed therein, with effect from 1-3-1970. He 

Sk 

- 	 secured 



ingly, gradation lists for this cadre,uere maintained 

separately in respect of these two units. in 1967, 

a policy decision was taken by the Department.of Tele- 

to amalgamate these two units into one. 

4'nsequently, a Common Gradation List(CGL) was drawn up, 

1 	' 
I 	 'r, 	the clerical cadre,after these two units were merged'. 

4. The applicant had earlier filed e Writ Petition 

aANG 	 .to.3865/79,in the High' Court of Judicature, 

Karnataka,Bangalore, which came to be transferred to this 

Tribtjnal,on enactment of the Pdministrative Tribunals 

ct,1985 and was regIstered aneu,as Application tSo.173 of 

1986(T). He had prayed therein,that the impuqned order 

dated 29-1O-1978,paSsed by the respondent(stating that 

there was no change in his seniority in the CGL, drawn up 

as on 1-1-1978, in respect of-the clerical cadre, after 

merger of the above two units) be quashed. He had 

further prayed in that application, that the General 

Manager, TelecornmunicetiOns, Karnataka Circle, Bengelore,' 

and the Director General, Posts and Telegraphs,NBw Delhi, 

be directed, to assign seniority to him,on the basis of 

his. 
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his entry into the Department on24-11-.1952 

and his confirmation on 1-3-1957, in the post 

of Timescele Clerk and to give him consequential 

benefit of promotion and confirmation,ii the 

LSC cadre, as also in the next higher cadre of 

HSG, on that basis. 

The applicant refers to thô Memo dated 

IB-7-1986(Rrn.A),filed by him,bef'ore this Tribunal, 

by way of clarification and as a supple,mt-tothe 

reliefs sought by him,in the earlier'ApIIctin.'., 

He states, that he was required to 	,s the 

respondent-department,had filed a Memo deted 	: 

1-7-1986(Ann.8),seeking dismissal of'h4é'applica 

tion on the ground, that his prayer was fully met. 

This Tribunal taking duly into account both 

the aforesaid memoranda, passed the followingorder, 

in Ap1ic2tin No.173/86(T) on 30-9-1986 (also vide 

Annexure-C): 

contents of the memoranda filed 
by the counsel for both the sides 
are not ad idern. Taking broadly the 
contents of both the memoranda we 
consider it fit and proper to dispose 
of the application in terms of the 
prayer contained in paragraph 17(1) 
and (ii) of the application initia-
lly filed as a writ-petition in the 
High Court of Karnataka. The appli- 
cetion/W,P. is disposed of accord- 
ingly.11 	

dSf, 

7.The 

0 	 - 
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7, The applicant asserts,that consequently,' 

he 'wes eititled to relief, as preyed for in the 

said application and as clarified in his aforesaid 

Tlemorsndum dated 18-7-1986. As the respondent did not' 

grant him relief accordingly, he states, he was con-

strained to issue P. legal notice to him,on 10-2-1980 

(Ann.D), to grant him re"uiefas above. the respondent 

however, by his impugned letter :dated 15_3-1988(Ann.E), 

informed the applicant, that the decision of this 

Tribunel dated 30-9-1986, in Application No.173/86(T), 

was duly complied with. 

B. Aggrieved, the applicant has come before us, 

through his present application. 

9. The applicant has in Annexure-F, furnished 

certain service details of the employees, who he states, 

were junior to him, in the Department of Telecommunica-

tions,in the cadre of, Time-scale Clerks,to enable the 

Tribunalto aive e proper decision on the present 

application. 

10.The respondent has filed his reply,counter-

ing the application. 

11. 5hri P.A.Kulkarni, learned Counsel for the 

applicant, submittedthat if the total length of 

service rendered by the applicant,LJ2S reckoned from the 

date of' his entry,in the Department of Telecommunication, 

for. 

$ 
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- for the purpose of seniority and promotion t' 

the higher cedies viz., ISG end HSG,on the princi- 

pie enunciated by the Supreme Court,xn 1972(2)SCR 994: 

AIR 1972 SC 670(U1ION OF INDIA & ORS. -vs.- M.RAVIVERIR 

& OAS.), 	rightful seniority wopld be restored rto' 

• himin the respective cadres. 	He referred to the 

instructions 	issued by the Directorate of Posts-and 

Teleraphs in their Letter dated 7-6-1978, in -this 

behalf, pursuant to the above decision of the Supreme 

Court. He cited the example of. one Sri H.C.Oala-

subramanien, who he averred, was even jLfl1Ôt'o -R-3 to 

R-5,in the earlier Application No..-173/19,86(T-),'tiho was 

promoted earlier than he,to the respective cadres viz., 

on 6-5-1963,to thecedre of LSC.and on 11-1O-198?,to 

that of HSC, which dates he asserted,should hv9 

been rightfully assigned to his client.,. 

12. Shri Kulkarni contended, that even otherwise, 

his client was entitled to notional fixation of his 

promotion,to the above respective càdres,on the above 

basis,vith reference to his juniors and to monetary 

benefit,,frorn the date he actually officiated in these 

cedres,on promotion, in accordance with the relevant 
n 

Fundamental Rules,relating to stepping up of -pay,in 

relation to his juniors. 

13. Shri Ii.tlasudeva Rao, learned Counsel 

for the respondent, refuting the above contentions, 

at the outset,raised a preliminary objection,that 

the 
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the application suffered from en infirmlty,on 

account of non-joinder of necessary party, citing 

reference to Shri .t.8e1asubremenien,over whom the 

applicant was claiming seniority. 

4 	 • 	 14. Apart from the above infirmity, Shri 1ao 

clerified,thet Shri Oalesubramaniam was senior to 

the applicent,by virtue of the fact,that he was 

confirmed in the LSG cadre,prior to merger of the 

ministerial cadre in the two units, viz., Lngineering 

and TRA Units in the Department of Telecommunication. , 
F 
r,4v 	 In the CCLs published subsequent to 1967, he stated, 

that Shri. Balasubramanian was ranked senior to the 

3 ? 	applicant throughout. The cotnparatie dates of their 

' promotion, to the cadre of LSG and confirmation therein, 

were as under, as pointed out by Shri Rea. 

Date of 

S.No. 	Name of persons 	Promotion 	Confirms- 
to the LSG 	tion in the 
cadre. 	LSG cadre. 

------------------------------------------------------- 
(1) 	(2) 	 (3) 	 (4) 
------------------------------------------------------- 

(i) Shri V.V.Nenjangud 
-the Applicant. 	25-5-1966 	1-3-1970 

(ii) Shri A.C.Balasubram2 
nian. 	6-5-1963 	1-3-1964 

--------------------------------------- 
------------- 

15. Shri Rso further elucidated,thet the appli- 

cant was promoted to and confirmed, in the respective 

cadres 

0 
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cadres,according to his'tyrn,ii accordance with 

the relevant rules prevalent at. the time and- • 

that no injustice wee caused to the applicant,on 

this account. 	. 

As regards the ruling of the Supreme Court 

in RAVIVRMA's case., relied upon by the applicant 

(pars Ii above), Shri Rao submitted,that it was 

applicable,only to those who were appointed to a 

grade prior to 22-12-1959 and continued therein 

upto 4-1-1972 i.e., the date on which the Supreme 
* 

Court rendered its judgment,in the above 

appiicarct he sald,wes promoted to the 	Gad.r.eon 

25-5-1966 and there?ore,the applicent,could not 

invoke the benefit of the ajd decision of the 	•. 

Supreme Court. 

As for the prayer of the applicant to quash 

Letter dated 15_3_19,88(Pnn.E). of R-19  Shri Rao conten-

ded,that it was ill-founded, as the said commu-nication 

was not an order of R-1 but only a reply,to the notice 

served by the applicant,on him. 

In the end, Shri Rao urged,that the applica- 

tion be dismissed as meritless. 	 - 

Ue have considered carefully the rival 

pleadings and examined the relevant record placed 

before US and in perticuler,the case relating to 

Application No.173/1986(T),Ofl whIch the Tribunal 

4. passed 

$ 
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- passed orders on 30-9-190(Ann. 'C', also vjde 

pare 6 above). 

20. The order passed by this Tribunal, ion 

30-9-1986,inRpplicetion I'o.173 of.1986(T)ffnn.0 - 

a 	 also vjd_q pare 6 above, to Uhicrhoneor:us  viZ., 

Shri L.H.M.REGO.\ues a partf.is  clear. It.took 

. 	. 	notice Df both memoranda, namely tho".one filed by 

R-1 on 1-7-1986(Ann.B) and the other,by the eppli-

cent,on 18-7-1986(Ann.P), but not having foUrd them 

ad iden, it observed,that it. deemed i fit and 

proper,to dispose of the said epplication,in terms 

of the prayer,spilt out in pares 17(i) and (ii) of 

the épplicatiQ.n. 'N'owhere,did this Tribunal direct 

categorically, that the relief be granted to the 

applicent,in terms of his aforeseid Pemo dated 18-7-198 

said to have been filed by him, 28 a clarification and 

supplement to his original prayer. io dates toô 

were mentioned in its order, with reference to those 

indic2ted by the applicant in the said memo. All 

that this order implied was, that the seniority of 

the applicant,ouer R3 to R5 in that application, was 

upheld, as prayed for by the applicant and that his 

promotion in the cadres of LSG and HSG,be regulated 

on that basis.,in eccordance with the rules. This 

has what has precisely been .done,by R-1 and R-2,in 

that application,as is evident from the impugned letter 

dated 15-3-1988(Ann.E to the present application), 
. 	 . 

addressed 
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addressed by the respondent to the applicant. It is 

seen therefrom, that the applicant hne been ess.gned 

seniority over R3 to'RS, in Application No.173 of 1986(T) 

as prayed for by him, end his promotion to LSG end HSG 

cadres regulted on that basis...fhe respondent, there- •  

fore, informed the applicant, that the relief:  as granted 

by this Tribuna.L'1n the said Rpplicetion,was fullymet., 

We see no reason to infer from the ?oregolng,that the 

respondent failed to comply,with the order dated 

30-9-1986 of this Tribunsl,in that Application; . in 

letter and inspirit. , 

21. Besides, we cannot be oblivot,to the 

sequence.of conduct of the applicari+jin this cese. 

If he was genuinely in doubt about the clarity of 'the 

Order dated 30-9-1986, passed by this Tribuna.l in the 

said k.pplication No.173 of 1986(1), nothing prevented 

him,from praying prornptly,?or a recall of that order 

for elucidation. On the other hand, if he was convinced, 

that the order was explicit but was not faithfully 

complied with,by the raspndent,wIthin. reasonable 

lapse of time, rathing prevented him,from filing promptly, 

a contempt petition, to' enforcp that order. The appli-

cant has not takeniecours6 to either of these means, 

but on the contrary,filed the present epp].ication anew 

and that also, for too belatedly on 21-4-1988 i.e., 

fter a lapse of nearly two years and seven montts from 

the 



the date vi., 30-9-1986, when .this Tribunal 

rendered its decision in the earlier Rpplicetion 

No.173 of 1986(T). 

22. The preyer in the present application, 

is virtually a repetition of thetin Application 

No.173 of 1986(T) and, it is therefore, apparent, 

that the applicant is reagitating a matter, which 

was directly and substantially in 1Ssuein the 

latter application and concluded therein and 

consequently is. hit by the bar of rae judice.te, 

according to Section 11(c)of the Civil Procedure 

: Code. 

LU T1 
C 	 23. According to the dicta of the Supreme 

Court in 1985(1) SCALE, 173(JASUANT SIICH & ANR. —vs.— 

CUSTODIAN OF EVACUEE PROPERTY, NEt DELHI), if the 

defenc,e of res judiceta is to. succeed, it i 

imperative to show, that not cnly was the cause of 

action the some, but also, that the pl.intiff had an 

opportunity of securing reli.ef'(uhich he IE now seeking 

far too belatedly), in the earlier proceedings. The 

Supreme Court further observed therein, that the 

real test is, as to whether the claim in the subse—

quent suit or proceedings, is 'in fact, founded upon 

the same cause of action, which was the foundation 

of the former suit or proceeding. 
• 

24.Vroni 
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From what We have discussed in pares 26 

and 27 above, it is evident, that the present appli- 

cation does not fulfil the above dicta of the Supreme 	' 

• Court, for the reasons stated by 6sin pare 22 supra. 

25. It -is also apposite, to refer in this connec-

tion, to the ruling of. the Supreme Court in AIR 1961 S.C. 

1457 (OARYAO 1c CR5. -vs.- ST1TE OF U.P.& ORS.), ,..'herein 

• 	. . 	 it observed as under: 

"The binding character of judgments 
- 	 pronounced by Courts of competent 

jurisdiction is Itself an essential, 
pert of the rule of law, and the 
rule of Jew obviously is the basis 
of the Edministration of justice ort.- 
which the Constitution lays so much• " 1 - 
emphasis. On general considerat.ion5' 
of public policy there seems to bé 
no reason why the rule of L!. judicata 
should be treated as inadmissible or 
irrelevant in dealing with petitions 
filed underArt.32 of the Constitu- 	 .• 
tion. It is true that the general rule 
can be invoked only in cases where a 
dispute between the parties has been 
referred to a court of competent juris-
diction, there has been a contest between 
the parties before the court,a fair oppor-
tun.ity has been given to both of them to 
prove their case and at the end the court 
has pronounced its judgment or decision. 
Such a decision pronounced by a court of 
competent jurjsdiction is binding between 
the 'parties unless it is modif'iedor 
revised by adopting a procedure prescri 
bed by the Constitution." 	- 

26. The application before us, is •clearly hit by 

the bar of res judic1atin the light of the above 

ruling of the Supreme Court. • 

27. It is also seen, that the present applicatior 

suffers from the infirmity, of non-joinder of proper 

• 	. 	 :1 	
necessary party viz., •Shri A.f.lesubremeni, .anouer 

,horn the applicant, is now seeking to claim seniority. 

.4 
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29. 	Notwithstanding the above, the application 

is prirn2rily hit by the bar of res ludicata as pointed 

out by us above, on which ground alone, it founders 

• and fails. 

2. 	In the premise aforesaid, we dismiss this 

application as meritless, 	with no order however, 	as 

41 to costs. • 

SCA 
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 

BANGALORE BENCH: BANCALORE 

DATED THE 21ST DAY OF MARCH, 1.9 8 9 

Present 

I 

THE HON'BLE MR. JUSTICE K.S.PUTTASUAMY .. VICE CHAIRMAN 

THE HON'BLE MR. L.H.A.RECO 	 .. MEIIBER(P) 

APPLICTICNNO.6g5 OF 1988 

Sri V.U.Nanjangud 
Retd.Sr.Section .Superisor 
'Krishna Kunj' 
G.K.11urty Artist Building 
near Dr.Tavargere Nursing Rome, 
DHARWAO-8. 	 Applicant 

(By Sri P,A.Kulkarni, Aduocate for the applicant) 

-vs.- 

1. Union of India 
by the General flanaer 
(Telecommunications), 
Deptt.of Telecommunications, 
Karnataka Circle,Iiaruti Complex, 
Bangalore. 	 .. 	Respondent 

Sri 
(M.Vasudeva Rao, Addl.Standing Counsel for Central 

Government - for respdndent). 

This application coming coming on for 

hearing this day, the HON'BLE MR. L.H.A.REGO, 

MEMBER(A), madethe following: 

ORDER 

Initiall', the spplicant•herein, had sought 

for alternate reliefs. Later, on 23-5-1988, he 

sought permission of this Tribunal, to delete the 
/ 

prayer 
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prayer at pars 7(a) of his application and to 

adds prayer,to quash Letter dated 15-3-1988(Ann.E) 

addressed to him, by the respondent, who had informed 

him,that the entire relief ás:preyd for by hlm4n 

hiâ.. earlier Application No.173/86(T)orrespondjng to 

Writ Petition No.3865/727 and granted by this Tribunal, 

by its decision rendered on 30-9-1986, was extendedto 

him. This permission was granted by this Tribunal on 

23-5-1988. The applicant has also prayed that this 

Tribunal direct the resondent to: 

hold that he was promoted to the 
Lower Selection Crade(LSC) cadre, 
with effect from 6-5-1963 and 
consequently, his pay,  be fixed in 
that cadre as on that date, with 
consequential. monetary benefit; 

reckn his date of confirmation 
in that cadreas on 1-3-1964, 
instead of on 1-3-1970, and 

(iii). entitle him for promotion to the 
next. cadre of Higher Selection 
Grade(H5G), with effect from 11-10-1977 
instead of from 7-12-1982 and fix his 
pay therein accordingly, with resul-
tant monetary benefit. 

2. The facts of this case are briefly as 

uñdér: The applicant entered  seriice in the Depart-

ment ofTelecommunications, Karnataka Circle, Bangaloxe, 

ass Tirnescale Clerk, in the Engineering Unit, on 

24-11-1952 and was confirmed in that post on 1-3-1957. 

He was promoted to the. LG cadre on 25-5-1966 and 

confirmed therein, with effect from 1-3-1970. He 

- 	 secured 

I 
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secured further promotion to the HSC cadre on 7.12.1982 

and sought voluntary retirement from service,with - 

effect from September 1986. 

Prior to 1967 0  the clerical cadr in the 

2 units viz., the Engineering Unit and the Telecom 

Revenue Acounts(TRA) Unit, were distinct and acccird-

ingly, gradation lists for this cadre,uere maintained 

separately in respect of these two units. In 1961, 

a policy decision was taken by the Department of Tele-

communications, to amalgamate these two units into one. 

Consequently, a Common Gradati'on List(CGL) was drawn up, 

for the clerical cadreafter these two units were merged. 

The applicant had earlier filed a Writ Petition 

bearing .No.385I79,in the High Court of Judicature, 

Karnataka,Bangalor.e, which came to be transferred to this 

Tribunal,on enactment of the idministrative Tribunals 

Act,1985 ed was regIstered anew,as application No.173 of 

1986(T). He had prayed thereinthat the impugned order 

dated 28-10-1978,passed by the respondent(stating that 

there was no change in his seniority i,n the CCL, drawn up 

as on 1-1-1978, in respect of.the clerical cadre, after 

merger of the above two units) be quashed. He had 

further prayed in that application,, that the General 

Nanager, Telecommunications, Karnataka Circle, Bangalore, 

and the Director General, Posts and Telegraphs, New Delhi, - 

be directed, to assign seniority to hjfil,on  the basis of 

his 
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his entry into the Department on 24-11-1952 

and his conf'irmatjon'on 1-3-1957, in the post 

of .Timescalo Clerk and to give him consequential 

benefit of promotion and confirmation,i'n the 

LSG cadre, as also in the next' higher cadre of 

HSG, on that basis. 

5. 'The applicant refers to the Memo dated 

1B-7-1986(Ann.A),fi1ed by him 4'before this Tribunal, 

by 'way of clarification and as a supplement to the 

re,liefs sought by him,in the earlier Application. 

He states, that he was reuired to do.so, as the 

respondent-department,had filed a Memo d8ted 

1-7-1986(Ann.8),seeking dismissal of his aplice-

tion onthe ground, that his prayer was fully met.' 

6. This Tribunal taking duly into account both 

the aforesaid memoranda, passed the f'ollowirg order, 

in Aoplication No.173/86(T) on 30-9-1986 (also vid 

Annexure-C): 

• The contents of the memoranda filed 
by the counsel for both the sides 
are not ad idern. Taking broadly the 
contents of both the memoranda we 
consider it fit and proper to dispose 
of the application in terms of the 
prayer contained in pa'ragtaph 17(1) 
and (ii) of the application initia- 
ily filed as a writ-petition in the 
High Court of Karnataka. The appli-
càtion/W,P. is disposed of accord- 
ingly. 	

dSl, 	 • 	 - 

7.The 
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7. The applicant asserts,that consequently, 

he was entitled to relief, as prayed for in the 

said application and as clarified j•n his aforesaid 

fleryiorandum dated 18-7-1986. As the respondent did not 

grant him relief accordingly, he states, he was. conk 

strained to issue a legal notice to him,on 10-2-1988 

(A.nn.D), to grant him relief as above. The respondent 

however, by his impugned letter :dated 15--1988(Ann.E), 

informed the applicant, that the decision of this 

Tribunal1  dated 30-9-1986,in Application No.173/86(T)7  

was duly complied with. 

B. Aggrieved, the applicant has come before us, 

through his present application. 

9. The applicant has in nnexure-E, furnished 

certain service details of the employees., who he states, 

were junior to him, in the Department of Telecommunica-

tiohs,in the cadre of Time-scale Clerks,to enable the 

TribunaIto give a proper decision on the present 

application. 

- 	 10. The respondent has filed his reply.counter- 

ing the  application. 

ii. ShriP.A.Kulkarni, learned Counsel .for the 

applicant -,submittedthat if the total length of 

service rendered by the applicant,uas •rekoned from the 

date of his entry,in the Department of Telecommunication, 
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for the purpose of seniority and promotion to 

the higher cadxes viz., LSG and HSG,on the princi-

ple enunciated by the Supreme Court,in 1972(2)SCR 994: 

IR 1972 SC 670(UNIUN OF INDIA & ORS. -vs.- 11.RRVIVER1 

& ORS.), rightful seniority would be restored to1  

himin the respective cadres. He referred to the 

instructIons issued by the Directorate of Posts and 

Telegraphs in their Letter dated 7-871978, in this 

behalf, puruant to the above decision of the Supreme 

Court. He cited the example of one Sri H.C,a1a-

subramanian, who he averred, was even junior to R-3 to 

R-5,in the earlier application No.173/1986(T), who was 

promoted earlier than he,to the respective cadres viz., 

on 6-5-1963,to thecadro of LSC and on 11-10-1987to 

that of HSC, which dates he asserted,should have 

been rightfully assigned to his client. 

12. Shri. Kulkarni contended, that even otheI'wise, 

his clIent was entitled to notional fixation of his 

promotion,to the above respective csdres,on the above 

basis,with reference to his junior8 and to monetary 

benefit,from the date he actually officiated in thse 

cedres,on promotion, in accDrdanc with the relevant 

Fundamental Rules,relating to stepping up of pay,in 

relation to his juniors. 

13. Shri 19.Vasudeva Rao, learned Counsel 
/ 

for the respondent, refuting the above contentions, 

e:t the outset, raised a preliminary objection,that 

the 

I 
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the application suffered from an inf'irmity,on 

account of non-joinder of necessary party, citing 

reference to Shri .C.alasubramanian,over whom the 

applicant was claiming seniorIty. 

14. apart from the above infirmity, Shri Rao 

clarif'ied,that Shri Balasubrama,iam was' senIor to 

the applicant,by virtue of the fact,that he was 

confirmed in the LSG cadre,prior to merger of the 

ministerial cadre in the two units, viz., Engineering 

and TRA Units,in the Department of Telecommunication. 

in the CGLs published subsequent to 1967, he stated, 

that Shri Balasubramanian was ranked senior to the 

applicant throughout. The conparatiie dates 4 of their 

promotion, to the cadre of LSG and confirmation therein, 

were as under, as pointed out by Shri Rao. 

------------------------------------------------------ 
Date of 

---------------------- 
S•No• 	Name of persons 	Promotion 	Confirms- 

to the LSG 	tion in the 
cadre. 	LSG cadre. 

-------------------------------------------------------- 
(i) 	(2) 	 (3) 	 (4•) 

Shri V.V.Nanjangud 
-the Applicant. 	2-5-1966 	1-3-1970 

Shri .C.aiasubramE-' 
nian. 	6-5-1963 	1-3-1964 

15. Shri Rao further, elucidated,thst the appli-

cant was promoted to and con?irmed,in the respective 

4- / 	 cadres 
/• 
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cadres,according to his turn,ineccordance with 

the relevant rules prevalent at the time and 

that no injustice was caused to the applicant,on 

this account. 

As regards the ruling of the Supreme Court 

in RRV1VERflM's case., relied upon by the applicant 

(pare 11 above), Shri Rao submitted,that it wa 

applicable,only to those who were appointed to a 

grade prior to 22-12-1959 and continued therein 

upto 4-1-192 i.e., the date on which the Supreme 

Court rendëed its judgment.,in the above case. The 

appllcarit he sidwas promoted to' the LSG cadre on 

25-6-1966 and therefore,the applicant could not 

invoke the benefit of the said decision of the 

Supreme Court. 

As for the prayer of the applicant to .qCjash 

Letter dated 15-3-188(nn.E) 6fR-1, Shri Rao conten-

ded,that it was ill-founded, as the said communication 

was not an order of R-1 but only a reply,to the notice 

served by the applicant,on him. 

In the end, Shri Rao urged,that the applica-

tion be dismissed as meritless. 

We have considered carefully the rival 

pleadings and examined the relevant record placed 

before us and in particular, the case relating to 

Application No 173/1986(T) on which the Tribunal 

passed 



- 

- passed orders on 309-1980(nn. 'C', also vid 

pare 6 above). 

20. The order passed by this Tribunal, on 

30-9-1986,In Application No.173 of 1986(T)hn.t— 

also 	pare 6 above, tb whic'h.one o?.us viz., 

Shri L.H.A.RCO, was a part7is clear. It took 

notice Df both memoranda, namely the one filed by 

R-1 on 1-7-1986(Ann.B) and the other,by the appli— 

cant,on 18-7-1986(nn.A), but not having round them 

ad idem, it observed 7that it deemed á fit and 

proper,to dispose of the said application 4 in terms 

of the prayer, splt out in par%17(i) and (ii) of 

the applicatiQ.n. Nowhere,did this Tribunal direct 

categorically, that the relief, be granted to the 

applicant, in terms of his aforesaid 1emo dated 18-7-1986 

said to have been filed by hin, as a clarificatior and 

supplerent to his original prayer. No dates to69  

were mentioned in its order, with re?erence to those 

indicated by the applicant in the said memo. All 

that this order implied was, that the seniority of 

the applicant,over R3 to R5 in that application, was 

upheld, as prayed for by the applicant and that his 

prdmotion in the cadres of LSG and HSG,be regulated 

on that basis,in accordance with the rules. This 

has what has precisely been done,by R-1. and R-2,'in 

that application,as is evident from the impugned letter 

dated 15-3-1988(Ann.E to the present application), 

addressed 

/ 
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addressed by the, respondent to the applicant. It is 

seen therefrom, that the applicant has been assigned 

seniority over R3 toR5, in pplicetion No.173 of 1986(T) 

as prayed for by him, and his promotion to LSC and HSC 

cadres regulted on that basis,. The' 'respondent, there-

fore, informed the applicant, that the relief as granted 

by this Tribunalin the said Application,was fully met. 

We see no reason to infer from the foregoing,that the 

respondent failed to comply,with the order dated 

30-9-1986 of this Tribunal,in that application, in 

letter and inspirit, 

21. Besides, we cannot be oblivious,to the 

sequence. of conduct of the applicant,in this case. 

If he was genuinely in doubt about the clarity of the 

Order dated 30-9-186,passed by this Tribunal in the 

said 4pplication No.173 of 1986(T), nothing prevented 

him,from praying promptly,for a recall of that order 

for elucidation. On the other, hand, if he was convinced, 

that the order was explicit but was not faithfully 

complied with,by the respondent,within reasonable 

lapse of time, nothing prevented him,from filing promptly, 

a contempt petition, to enforce that order. The appli-

cant has not taken mcourse to either of these means,, 

but on the contrary,filedthe present application anew 

and that also, far too belatedly on 21-4-1988 i.e., 

after 2 lapse of nearly two years and seven montte from 

the 
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the date viz., 30-9-19.86, when this Tribunal 

rendered its decision in the earlier Rpplication 

No.173 of 1986(T). 

The prayer. in the present application, 

is virtually a repetition of that,in Application 

No.173 of 1986(1) and. it is therefore,  apparent, 

that the applicant is reagitating a matter, which 

was directly and substantially in issuein the 

latter application and concluded the rein and 

consequently is. hit by the bar of res judicata, 

according to Section 11(c)of the Civil Procedure 

Code. 	 . 

According.to  the dicta of the Supreme 

Court in 1985(1) SCALE, 173(JAwArT SINCH & ANR. -vs.- 

CUSTODIAN OF EVACUEE PROPERTY, NEL DELHI), if the 

defence of. res judicata is to succeed, it is.  

imperative to show, that not only was' the cause of 

action the same, but also, that the plaintiff had an 

opportunity of securing rolief(uhich he is now seeking 

?et too belatedly), in the earlier proceedings. The 

Supreme Court further observed therein, that the 

real test is, es.to  uhether the claim in the subse-

quent suit or proceedings, is in fact, founded upon 

the same cause of action, which was the foundation 

of the former suit or proceeding. 

24.From 
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From what we have d1sctjsed in pares 26 

and 27 above, it is evident, that the present appli-

cation does not fulfil the above dicta of the Supreme 

Court, for the reesons stated by ãs7 in pare 22 supre. 

It -is also apposite, to refer in this connec-

tion, to the ruling of the Supreme Courtin AIR 1961 S.C. 

1457 (ORYAO & ORS. -vs.- STATE OF tJ.P.& ORS.), wherein 

it observed as under: 

"The binding character of judgments 
pronounced by Courts of competent 
jurisdiction is itself an essential 
part of the rule of law, and the 
rule of law obviously is the basis 
of the administration of justice on 
which the Constitution lays so much 
emphasis. On general considerations 
of public policy there seems to be 
no reason why the rule of res judtcata 
should be treated as inadmissible or 
irrelevant in dealing with petitions 
filed under Art.32 of the Constitu-
tion. It is true that thegeneral rule 
can be invoked only in cases where a 
dispute between the parties has been 
referred to a court of competent juris-
diction, there has been a contest between. 
the parties before the court,a fair oppor- 
tunity has been given to both of them to 
prove their case and at the end the court 
has pronounced its judgment or decision. 
Such a, decision pronounced by a court of 
competent jurisdiction is bindingbetween 
the 'parties unless it is modified or 
revised by adopting a•procedure prescri-
bed by the Constitution." 

The application before us, is clearly hit by 

the bar oP res jicata in the light of the above 

ruling,,of the Supreme Court. 

It is also seen, that the present application 

/ 	. 	suffers 'from the infirmity, of non-joinder of proper 

and necessary party viz., Shri I.C.8alasubramanian,over 

whom the applicant, is now seekino to claim, seniority. 

28. 



28. Notwithstanding the above, the application 

is primarily hit by the bar of res judicata as pointed 

out by us above, on which ground alone, it f'ounders 

and Pails. 

In the premise aforesaid, we dismiss this 

application as rneritless, with no order however, as 

to costs. 

(K.S.PUTTSWAF1Y) 
VICE CHPIR1'UN. 	 iiE18ER(R) 

kms: 


