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I THE cemvnnt Abminxsranrlve TRIBUNAL
BANGALGRE BENCH-‘BANGALnRE |

P

DATED THE 2asr‘nhvwor‘mnacu,*1,9'e g

Present

THE HON'BLE MR, JUSTICE K.S5.PUTTASUAMY .. VICE CHAIRMAN
THE .HON'BLE MR. L.H.A.REGO ) .. MEMBER(A)

\

APPLICATION NO.695 OF 1988 -

. SriV,V.Nanjangud

Retd.Sr.Section Supervisor

- *Krishne Kunj'

G.K.Murthy Artist Building

near DOr. Tavargere Nursing Home,

4DHARUAD- .o Applicant

(By Sri P.A.Kulkarni, Advocate for the applicant)

=S e~

1. Union of India
‘by the General Manager
(Telecommunications?, :
BOeptt.of Telecommunicetions, i
Karnateka Circle,Maruti Complex,
Bangelore,

.o - Respondent
Eri ' :
(M.Vasudeve Rao, Addl,Stznding Councel for Céentral
‘Government -~ for respondent). , B

This applicetion coming coming on for |
hearing this day, the HON'SBLE MR. L,.H.,A.REGO, : i

MEMBER(A), mede the following:

. S Al ORDER

Initielly, the epplicant-herein, had sought

+ = vt g

for elternate reliefs, Lzter, on 23-5-1988, he

sought permission of this Tribunal,to delete the

- . . A '
- ' - ﬁ&, prayer '
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‘ Trlbunal direct the respondent to:

prayer at pare 7(a) of his application and to

_add a preysr,to quash Letter dated 15-3-1988(Ann E)

addressed to him; by the respondent, who hed informed
him,that'tﬁé entire‘reliéf és-preyed_for by him,iﬁ

his earlier Applicetion No.173/86(T)ZEBrrequnding to
Urit Petition No;385517g7 and granted by this Tiibuna1,
by its decision rendered bn.30-9;1986, ues extended to
him. This permission was grented by this Tribunel on

23-5-1988, The applicent hes also preayed thet this
\

,J:‘& wm..,_, ’l.y,,ﬁ

4
(i) hold that he ues promoted to tﬁfﬂwgzg.:??

‘ Lover Selection Grade(LSG) cadie,, ‘zﬁ;j“

with effect from 6-5-1963 anﬁ‘* ¢

- consequently, his pay be fxyad in . %=
. thet cesdre as on thet date, g&ith %
consequential monetary beneﬁit- o
Vo o
| B w
{(ii) reckon his date of conflrmatxonfi‘: ST
in .thet cadre.,es on 1-3-1964, %, . =%

_ instesd of on 1-3-13970, and

(iii) entitle him for promotion to the
next cadre of Higher Selection
Grade(HSG), with effect from 11-10-1377
instead of from 7-12-1982 and fix his
pay therein accordingly, with resul-
tant monetary benefit,

2. The facts of this case are briefly as

under: The applicanf.entered_éervice in the Depart-

ment of'Telecommunicatiéns, Karnataka Circle, Bangalore,

as a Ti@esdale Clerk, in the Engineering Unit, on

24-11-1952 end uss confirmed in that post on 1-3-1957.

‘He wes promoted to the L8G cadre on 25-5-1966 end

¢

confirmed therein, with effect from 1-3-1970. He

- _ secured
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VSBcured further. premotion to tha HSG cadre on 7. 12 1982
-and sovght voluntary retlrement from servicc with -

’ - affect.from September 1986.

3. Prior to 1967 the clerical cadre in the
2 units v1z.,_tha Engineering Unit end the Telecom
Rayenue Acéounts(TRA)'Unit, vere distinct and accard-
ingly; gredation lists for this:cadre ueré,maintgihed
'sepcrately in respect of these tuo units. In 1967

2 policy decision was taken by the Department af Tele-

ommunications, to amalgamate these tuo unlts into one.
,Lnnsequently, a Common Gradation LlSt(CGL) wes drawn up,

the clerical cadre,after these two UnltS were merged,

Karnataka,sangalore, which came to be transferred to this
Tribunal,on enactment of the Administrative Tribunsls
fct,1985 znd wes registered anéu,ag Rpplicetion Ne.173 of
1986(T). He had prayed therein,that the impugned order
deted 28-10-1978,pessed by the respondent(stating that
there wss no change in his seniority in the CGL, drawn up
as on 1—1-1978,'in respect of the clerical cadre, after
merger of the above two units) be quashed. He had
further prayed in thet apﬁlication, thgt‘the General
- Maneger, Teiecdﬁmunicetions, Karnétaka Circle, Bangelare,’
_and the Director Generzl, Posts and Telegraphs,ﬁéu Oelhi,

e ‘ |
be directed, to essign seniority to him,on the basis of

&8

—

. . _ o his




his entry into the Departmént on 24~11-1952

aﬁd his confirﬁationlon 1-3-1957,in the post
'>6f Tiﬁescale Clerk and to give him consequentisal
benefit of promotion end confirmstion,in the
LSG cedre, as slso in the next higher cadre of

HSG, on that basis,

5, The applicant refers to the Memo dzted

18-7-1986(Ann,A), Filed by him,before thls Tribunel,

by wey of clarification. and as a supplemeﬁt,ﬁj:
B 4 A"‘"ﬁ. ’ "
reliefs 50ught by him,in the earlzer Aplecation.~ﬂ'
‘ /‘ . s

He stetes, thet he was required to do so, as the

! N

respondent-department  had Flled a Memo deted
1-7-1986(Ann.B), seeking dismissal of ‘hié ‘épplice<

tion an the ground, that his preyer wes fully met.,

6. This Tribunal teking duly into account both
the aforesaid memoranda, passed the following order,
in Aoplication No,173/86(T) on 30-9-1986 (slso vide

Annexure-C):

"The contents of the memorande filed
by the counsel for both the sides
ere not ad idem. Taking broadly the
contents of both the memoranda uwe
consider it fit end proper to dispose
af the applzcetlon in terms of the -
prayer contained in paragraph 17(i)
and (ii) of the applicztion initia-
lly filed as & urit-petition in the
High Court of Karnataka, The appli-
catlon/u P. is disposed of accord-

ingly."
]

ap—

7.The




?.‘Thé epplicant assefts that cohsaquenily;'

"he ‘was entitled to relief,as preyed for in the

sazd application and as clarified in his aforesaid

‘-Nemorandum dated 18-7-1986., As the respondent did not
‘grent him relief accordingly, he'stétes, he was con-

‘streined to issue e legel notice to him,on 10-2-1988

. , . _
(Ann.,D), to grant him relief a& sbove. The respondent’

houever, by his impugned letter;dated 15-2-1988(Rnn.£){

.informed the applicant, that the decision of this

Tribune), dated 30-9-1986,in Application No.173/86(T),

wes dulyvcomplied with,

8., Aggrieved, the spplicant has come before us,

. through his present application,

9. The spplicant has in Annexure-f, furnished
certain service details of the employees, ‘who he states

vere junior to him, in the Department of Telecommunica-

" tions,in the cadre of Time-scale Clerke,to enable the’

Tribunal,to give & proper decision on the present
epplication.
10, The respondent has filed his reply,counter-

ing the application.

11, Shri P.A.Kulkerni, lesrned Counsel for the

applicant, submltted that 1f the total 1ength of

- service rendered by the applicant,uas reckoned from ‘the.

dete of his entry,in the Department of Telecommunicaﬁion,

be | | for

P
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ple enun01ated by the Supreme Court, in 1972(2;'CR 994‘

“AIR 1972 SC 670(UNION OF INDIA & DRS. ~vs.- m%RAvvaRMA

& ORS.), rightful seniority would be restoredrto \

him in the respectlve cadres. He referred to the

1nstruct10ns 1°sued by the Directorate of Posts and

Telegraphs in their Letter dated 7-8-1978 in this

) behalf pursuant to the above decision of the Supreme

Court, He cited the example of one Sri H .C. Bala- -

\,

subramanlen, wvho he averred, was even 3un10r”€o R-3 to

R-5,in the earlier &pplication No,173/1986(T),"who uas

L

_promoted gerlier than ha to the respectlve cadres v1z.,A

on 6-5—1963 to the cadre of LSG, and on. 11 10—1987 to
thet of HSG, uhlch dastes he asserted ghould heva‘

been rlghtfully assigned to his client,

12. Shri Kulkerni.qohtendad; that even otheruise,
hisvclient wae entitled to notional fixation of his
promotion_ to the above respectiveﬂcadres,oﬁ the above
basis,with referencg to his juniors end t6 monetary
benefit, from the date he agtﬁally'officiated inAthésé
cadres,on promotion, in accérdancé uith.tﬁe_releuant
Fuﬁdémentel‘Rules,relating to steppihg up of«bay,in

relation to his juniors,

13. Shri M,Vasudeve Rao, learned Counsel

for the respondent, refuting the esbove contentions,

. , \ R
et the outset,rsised & preliminary objection,that

. — . : «.lbth‘e



the application suffered from en.infirmity,on
account'of»non-jéinder‘of'heeeséary party,'biting
reference to Shri ﬁ,c;aélésqbramanian,over whom the

" applicsnt w8 s claiming seniority.

14, Apart from the abavé infirmity, Shri Rao
clerified,that Shri Balésubramahiém was seniﬁr‘to \
the applicentvby virtue of the fact,tﬁat.he was
confirmed in the LSG cadre,prior to merger of the
ministerisl cadre in the tuo units, viz., Englneerlng
and TRA Units,in.the Depertment of Telecommunication,

In the COLs published subsequent to 1967, he stated,
that Shri Balassubremanian was ranked senior to the
emplicant throughout The comparztive dates of their

promotion, to the ccdre of LSG and conflrmatlon therein,

were as under,as pointed out by Shri Raao,

- - - o e n A o - - G A h e D AT P D D D D W A WO SR D A S TR M L o o S Lo D = 08 o = SR

Date of
S.No.' Neme of persons . - Praomotion Confirme~
to the LSG tion in the
cadre, LSG cadre.
(1) (2) (3) (4)
(i) Shri V.V.Nsnjangud
-the Appllcant ' 25-5-1966 1-3-1970
(ii) Shri &.C. Balacubrama— S L
nisn,  6-5=1963 1-3-1964

--——...-_-_._._-..-.-_—--.‘.—.—-.-—--—--.--—-——-.—-—-..—_-_—---——.-_.-—"

15, Shri Rzo further elucidated that the éppli-

. cant was promoted to and confirmed,ih the respective

A

, ' ’ - ‘ cadres

o/

.




qadres,accordiné‘td'hiSitérp,incaccordanéé-uith o
fhe rglevént-ruleé p;evglént at.the time-éndf
thaf ng‘injustiée was caused to the applicant,on
this'accouni. i | o

16, As regards the ruling’of the Supreme Court
in RAVIVERMA's case, relied upon by the epplicant
(para 11 above), Shri Rao submitted,that it ves \
applicabla,oniy to those who vere sppointed to &
grade prior to 22-12-1959 end continued therein

upto 4—1 1972 i.,e., the date on Uhlch the Suprene .

25-5-1966 and therefore,the applzcant,could not ' '3¢¥§
invoke the benefit of the said dec1c1on of the ° iﬂ :
Supreme Court. |

17. As for the prayer of the applicant £6ﬁaﬁésh
Letter dated 15-3-1988(Ann,E) of R-1, Shri Rao conten-
ded,that it wes ill-founded, as the said communication
vas not an order of R=1 but only a reply,to'the notice

served by tHe applicent,on him,

18. In the end, Shri Reo urged,thet the applice-

tion be dismissed as meritless,

"19. lie have considered cerefully the rival’
pleadings and examined the relevent recard placed
before us a2nd in perticuler,the cese relating to

»

Application No.173/1986(T),on'uhich the Tribunal

W,

. —_ . passed
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. pessed orders on 30-9-1980(Ann,'C', aleo vide =}

&

pera 6 above),

Zﬁ The order‘pessed ﬁy thiS'Tribunalwen7

30-9- 1986 in AppllCetion ho.173 o? 1985(T)£an.c -

also xi_ﬁ pare 6 above, to uhicb ene of ‘us viz,.,

Shri L.H.A.REGO. uas 3 partj7 is clear. It. took

notice of both memorenda, namely tha one flled by

- R-1 on 1- 7-1986(Ann.8) and the other by the appli-

cant,on 18—7-1986(Ann.A),»but not heving found them
ad iggg, it observed,that it deemed &# fit and
prbper,to dispose of the said applicetion,?n terms

af the prayer;spelt out in parae17(i) and (ii) of

the epplieetion. Nowhere did thls Trlbunal direct
categorlcelly, that the relief be granted to the
applicant,in terms of his aforesaid Memo dated 18-7-198¢
S&ld to have been filed by him, 28 2. clarlflcatlon and
supplement to hlS original preyer. "No cates too,

were mentioned in its order, with reférenpeito those
indicoted by the applicent in ths seid memo, A1l

fhat this order implied wes, that the seniority of

the epplicent, over R3 to R5 in that application, was
upheld, ss prayed for by the epplicant and thet hls
promotion in the cadres of LSG and HSG,be reguleted

on that besis,in eccordance with the rulee. ThlS

'has what has precisely been done,by R-1 and R-2;in

thet application,as is evident from the impugned letter
dated 15-3-1988(Ann.E to the present epplicetion),

g}

. . - S eddressed



’3addressed by the, respondent to the applicant. It"is ;

seen therefrom, thet the applicant ha= been ess;gned

sen;ority over R3 to RS, in Applicetion No.173 of 1986(T)'

es prayed for by h1m, and his promot;on to LSb and HSG

" cadres regulated on that besis,”. The" reepondent there-

fore, informed the applicent, that the rel;ef-es.granted
by this Tribunzi,in the said Applicetion,uas fully met.
\le see no reason to infer from the foregdihg.that'the _

respondent failed to comply,with the order dated

30-9-1986 of this Tribunal,in that Appl1cation. in

.
e,

ietter end in.spirit, : T e
: _ f/ A?Wﬁt'
. ,‘9% 2PN
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21. Beesides, we cannot be obliviéus to-thev
sequence. of conduct of the appllccntsln this case.i
If he uwes genu1nely in doubt about the clarlty oF fhe
Order deted 30-9-1986, passed by this Trlbunal in the
said ﬂpplicetion No.173 of 1986(T), nothing prevented
him, from praying promptly,for 2 recall of that order
for elucidstion, On the other hend, if-he uas.convinced,
that the order ues exp11c1t but wzs not falthfu;ly

complied ulth,by the respandent,u1th1nAreesonable

iepse of time, ﬁething prevented him from filing promptly,

2 contempt petition, to enforce that order. jhe appli-
cant hés not teken‘mcoursé to eifher of these means,
'but on the contrary,?lled the present epp11cat10n anew
and thct also far teo belatedly on 21-4-1988 1.e.,

pfter = lepse of nearly two yesrs and seven monthsfrom

b




-1 -

the dste viz,, 30-9-1986, when this Tribunsl
rendered its decision in the earlier Rpplicetion

No.173 of 1986(T).

22.‘Thelprayar in the present epplication,
is virtuaslly a repetition of thei,in Application
No,173 of 1986(T) and it is therefore, epparent,
thet the epplicent is reegitating e matter, which
ues directiy and sUbstantialiy in issus,in thé'
latter zpplication and concluded therein and

. ' consequently is hit by the ber of res judicate,

23, According to the dictz of the Supreme
ourt in 1985(1) SCALE, 173(JASUANT SINGH & ANR, —vs.-
CUSTODIAN OF EVACUEE PROPERTY, NEW DELHI), if the

defence of res judiceta is to succeed, it is

imperative to shou, that not only weze the czuse of
.ection the saméa but also; thet the pleintiff had an
opportunity of securing relief(uhich he ic nou seeking
far foo balatedly),in~the earlier proceedings. The
Supremé Court further observed therein, that the

real test is, es to'uhethe; the claim in the cubse-
éuent suit or proceedings, is in fact, founded upén
the same cause of action, which was the foundation

of the former suit or proceeding,

- ' 24 ., From
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24, from.uhat1wa have discussed in paras 26 .

and 27 above, it is evident that the present appli-
-cation does not fulfil the above dicte of the Supreme

"Court, for the reasons stated by us,in para 22 ugra.

.25, 1t -is also'aﬁposite, tovrefér in this connec-
tion, to the ruling of. the Supreme Court in AIR 1961 S.C.
1457 (DARYAD & ORS. -vs.- STATE OF U.P.& ORS.), -herein

it observed a2s under:

"The binding character of judgments
pronounced by Courts of competent
jurisdiction is iteself sn essential
pert of the rule of law, end the
rule of lau obviously is the bzsis
of the sdministraztion of justice on. ’ :
which the Constitution lays o much® "””‘ff
emphesis, On general considerations-~ "7 -
of public policy there seems to bé ,
no reason why the rule of res judicats

. should be treated as inadmissible or
irrelevant in dealing with petitione
filed under Art.32 of the Constitu-
tion. It is true thet the generel rule
cen be invoked only in cases uwhere 2
dispute between the parties has been
referred to & court of competent juris-
diction, there has been 2 contest between
the psrties before the court,a fzir oppor=-
tunity has been given to both of them to
prove their cese and a2t the end the court
has pronounced its judgment or decision.
Such a decision pronounced by 2 court of
competent jurisdiction is binding betuween
the ‘perties unless it is modified or
revised by eadopting & procadure preseri=

" bed by the Constitution,”

26. The application before us, is clearly hit by

the bar ‘of res'iudicata in the light of the above

rullng of the Supreme Court.

27. It is also seen, thet the present appllcation

suffers from the infirmity, of non-joinder of proper

end necessary perty viz., Shri A.C.3zlasubramanian,over
”n N

.thm the applicant, is nov seekino to cleim'senibrity.

4
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28. Notuwithstanding the ebove, the spplicetion

is primarily hit by the bar of res judicata es pointed

out by us above, on which ground elone, it founders

and feils,

29. In the premise aforesaid, ue dismiss this

application-as meritless, with no order however, as

.to .costs,

)n-,nx,.. . . )

i
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IN THE CENTRAL ADMINISTRATIUE TR IBUNAL

BANGALORE BENCH: BANGALORE
DATED THE 21ST DAY OF MARCH, 1.9 8 9
Present

THE HON'BLE MR. JUSTICE K.S.PUTTASWAMY .. VICE CHAIRMAN

THE HON'BLE MR. L.H.A.REGO | .. MEMBER(A)
. . -~ .V ‘ . \
'APPLICATION NO.695 OF 1988

sri V.V, Nangéngud
Retd, Sr. Sectlon Supervisor
'Krlehn? ‘Kunj'!

" G.K.flurthy Artist 8u1ld1no

near Or. Tavargere Nursing Home, ,
.OHARWAD-8 _ .o . Applicant

(By SfivP.A.Kulkarni,‘Advocate for the applicant)

Y, -

-\yS e=-
4

1. Unien of India . '
" by the General flanager
(Telecommunlcatlons%

Deptt,of Telecommun1Cdt10ns
Karnataka Circle,Maruti COmplex,

Bangalore. - - Respondent

Sri

*(M.Vasudeva Rao, Addl.Standihg Counsel for Céntral -

.~ Government - for respondent).

This,applicetion coming coming on for
hearing thls day, the HON BLE NR. L.H.A.REGO,
MEMBER(A), made the following:

: . ' ORDER

Initially, the,applibaﬁt~herein, had soqght
for élternate reliefs, Ldter on 23-5-1988, he

sought perm1881on of thls Trlbunal to delete the

N &% _ prayer

At
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prayér at péra 7(8)‘0F'hi8 application'and to

.add.a prayer,to quash Letter deted 15-3-1988(Ann.E)
addressed to him;'by'the respondent, who hed informed
him,that the entire‘reliéf as: prayed for by him,in

his. earlier Applicétion No.173/86(T)[Ebrres§onding to
"'m;it Petition N0.3865/7g7 and granted b§ this Tribunal,
| by its.decisioh rendered bn 30—9;1956, was extended to
him. This permiséion was granted by this Tribunel on
23-5-i988; The épplicant has also prayed that this

Tribunal'direct the respondent to: \

(i) hold that he uas promoted to the
Lover Selection Grade(LSG) cadre,
with effect from 6-5-1963 and
consequently, his pay be fixed in
that caedre a2s on that date, with
consequential monetary benefit;

(ii) reckon his date of confirmation -.
in -thet cadre,as on 1-3-1964,
instead of on 1-3-1970, and

\

(iii) entitle him for promotion to the

next cadre of Higher Selection .

Grade(HSG), with effect from 11-10-1977

instead of from 7-12-1982 and fix his

pay therein accerdingly, with resul-

tant monetary benefit, >

2., The facts of this case are briefly as

under: The applicanf entered service in the Depart-
ment oF'Telecommunicatidns, Rarnataka Circle, Bangalore,
as a Ti@escale Clerk, in the Engineering Unit, on
24-~11-1852 and was cénfirmed in thét post on 1-3-1957,
He wes promoted to the L3G cadre an 25-5-1966 end

confirmed therein, with effect from 1-3-1970. He

¥

- - . secured
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secured further promotion to the H3G cadre on 7.12.1982
and sought voluntary retirement from service with -

effect From-September 1986.

3. Prior to 1967, the cléricai cadre in the
2 units vii., the Engineering Unit and ;ha‘Telecam
Revenue Acéounts(TRA)‘Unit, were distinct and accord-
ingly, gradation lists for this cadre,uere maintained
geparately in respect of these tuo units. In 1967,

4 P . _

a policy decision was taken by the Department of Tele-

communications, to amalgamate these two units into one.

Lonsequently, a Common Gradation List(CGL) uas drawn up,

for the clerical cadre,after these two units were merged.

4, The applicant had earlier filed & Writ Petition
bearing No.3865/79,in the High Court of Judicature,
Kérnataka,Bangalore, which came to be transferred to this
Tribunal,on ensctment of the Administrative Tribunals
fict,1985 and was registered aneu,as Rpplicatioﬁ No.173 of
1986(T).‘ He:had praxgd therein,that the impugned order
dated 28—10—1978,passed by thevrespondent(stating that
there wes no change in his seniority in the CGL, draun ué
as on 1-1-1978, in respect of.the clerical cadre, after
merger of the above two unitss_be quashed, = He had
Furthef prayed in that application,,th§t the Geﬂérel
Manager, Teiecommunicatiohs, Karnataks Circle, Bzngalore,
and the Director Generesl, Posts and Telegraphs,ﬂeu Delhi,

be directed, to assign seniority to him,on the basis of

8

S

his
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his éntry into the Department on 24-11-1952

and his confirmetion on 1-3-1957,in the post

- of Timescale Clerk and to give him consequential

benefit of promotion and confirmation,in the
LSG cadre, as zlso in the next higher cadre of

HSG, on that basis,

5, The applicant refers to the Memo dated
18-7-1986(Ann.A),filed by him,before this Tribunal,
by way of clarificetion:énd as a\suppiemant to the

reliefs sought by him,in the earlier Applicetion.

N

He states, that he was required to do.so, as the

respondent—department,had filed a Memo dated

1-7-1986(Ann.B), seeking dismissal of his applice-

tion on the ground, that his prayer was fully met.’

6. This Tribunal taking duly. into account both
the aforesaid memoranda, passed the following order,
in Aoplication No,173/86(T) on 30-9-1986 (also vide

Annexure-C):

"The contents of the memoranda filed
by the counsel for both the sides
are not ad idem., Taking brdadly the
contents of both the memoranda we
consider it fit and proper to dispose
af the application in terms of the -

. preayer contained in paragraph 17(i)

"and (ii) of the application initia-
lly filed as a urit-petition in the
High Court of Karnataka, The appli-
cation/\,P. .is disposed of accord-

ingly,"
o

—

7.The




7. The applicent assefts,that consequently,

he was entitled to relief,as prayed for in the
said‘applicafion and as clarified in his 2foresaid
-Meﬁorandum dafeé 18-7-1986, As the respondent did not
grant him relief ac¢cordingly, he‘stétes, he was. con~
strained to issue a legel notice to him,on 10-2-1988
(Ann.B), to granﬁ him relief as above. The respondent
houever, by his impugned letter dated 15-3-1988(Ann.E),"
informed the applicant, that ﬁHe decision of this
Tribunaly dated 30-9-1986,in Application No,173/86(T),

was duly complied with,

8. Aggrieved, the applicant has come before ué,
through his presen£ application.

9. The applicant has in Annexure-F, furnished
ce:ta;n service details of th8~employees,'uho he s%atés,
were junioT to him, in the Department of Telecommunica-
' tions,in the cadre of Time-scale Clerks,to enable the’
Tribunalﬁto give & proper decisian on the presepti

eapplication.

10, The respondeht has Filed'hislreply,counter-

ing the application.,

11, Shri P.A,Kulkarni, learned Counsel for the
applicant, submitted,that if the total length of
"service rendered by the applicant uas reckoned from the

dete of his entry,in the Department of Telecommunication,

J%B - for

o



\

for the purbdse of seniority and promofion to
the higher cad®sviz,, LSG and HSG,on the princi—‘

ple engnciated byAtﬁe Supreme“Court,in 1972(2)SCR 994:
AIR 1972 SC 670(UNION OF INDIA & ORS. -vs.- M.RAVIVERMA
& ORS.), rightful seniority would be restored td
him;inrthe r espective cadres, He referred td the
instructions issued bQ the Directorate_of Posts and
Telegraphs in their Letter deted 7-81978, in this

‘ behalf,gur5uanf to the above deciéion o% the Supreme
Court. He cited the exémple of one Sri H.C,Bala-
subfamanien, who he averfed, was even junior to R=3 to
R~5,in the ea:liér Rpplication No,3?3/1986(T), who uwas
promoted‘eérliér than he, to the respective cadrés viz.,
on 6-5;1963,t0 the'qedre of LSG and on 11-10-1987,to
that of HSG, which dates he asserted, should heve

been rightfully assigned to his client, .

12.‘Shri.Kulkarni qohtendad;'thatveven otherwise,
his'client was entitled.to notional fixation of his
promotibn,to the aone respective cadres,on the above
basis,Qith referencq to his juniors and té monetary
benefit,from the date he actﬁally.of?iciated in thése
cadres,on promotion, in accbrdancé with the relevent
Fuﬁdamental Rules,relating to stepping gp of pay,in

relation to his juniors, =

'13, Shri M,Vasudeva Rao, learned Counsel )
_ ‘ ,
for the respondent, refuting the above contentions,

\
at the outset,raised a preliminary objection,that

&

N ) ' the

"
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the application suffered from an-infirmity, on
éccount'oFrnon-jdinder of necessary party, citing
reference to Shri #.C.Balasubramenian,over whom the

- applicant was claiming seniority,

14, Apart from the ab&ve infirmity, Shri Raa
~clarified,that Shri Balasubramaniam was senior to

éhé applicant,by virtue of the fact,tlat he was
confirmed in the.LSG cadre,prior to merger of the
ministerial cadre in the'iuo units, viz,, Engineering
and TRA Units,in the Department of Telecommuﬁication.
In the CGLs published subsequent to 1967, he stated,
that Shri Balasubramanian was ranked senior tb t he
agp;icant throughout, The compa-rati\}e'\dateslof‘ their
_promotion,to the éadra of LSG and confirmation therein,

wvere as under,as pointed out by Shri Rao.

\' Bate of 7
S.No.' Name of persons . - Promotion Confirma-
" to the LSG tion in the
cadre, LSG cadre.
(1) (2) (3) (4)
(i) Shri U.V.Nanjanéud : _
~the Applicant, ' 25~5-1966 1-3=1970
(ii) Shri A.C.Balasubrama+’ ' S
: nian,  6~-5-1963 - 1-3-1964

" oo 1 . o o o o s e - i o S S b S Al Mt S D A 1S MRS S A G [ W ek Y S e AR bl G S k. SOV N D B M £k T Wk o b e
h

15, Shri Reo further elucidated, that the appli-

cant was promoted to and confirmed, in the respective

A

- A cadres



cadres,according to his turn,in accordance with
the relevént rules prevalent at the time and
that no injustice was caused to the applicant,on

this account.

16. As regards the ruling of the Supreme Court
in RAVIVERMA's case, relied upon by the applicant
(para 11 above), Shri Rao submitted,that it wes
appliceale,oniy to those who uere.appointed to-2
gféde orior to 22-12-1959 and continued therein
upto 4=1-1952 i.e., the date on uhich‘yhe Supreme
Céurt rendered its judgment,in the above case., The
applicarit he said,ues promoted to the LSG cadre on
25-5-1966 and therefore,the applicanf could_not‘

" invoke the benefit of:thé said decision of the

Supreme Court.

17, As for the prayer of the applicant to quash
Letter dated 15-3-1988(Ann.E) 6f -R-1, Shri Rao conten-
déd,that it wes ill-founded, as the saiq communication
was not sn order of R-1 but only a reply,to the notice

served by the spplicant,on him.

\

18, In the end, Shri Rao urged,that the applice-

tion be dismissed as meritless,

- 19, We have considered carefully the rival"’
pleadings and examined the relevant record placed
before us and in perticular, the cese relating to

Applicatian Nc.173/1986(T),0n which the Tribunal

— } passed

Y
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- pessed orders on 30-9-1980(Ann,'C'; also vide

para 6 above),

'20. The ondef.passed by this'Tribunal,on~'
30-9-1986,in Appliéation No.173 of 1986(T)/Ann.C -
also yide para 6nébove,'tb uhich one of.us viz.,
Shri L.H.A.RECO! was a p&rtif»is clear, It took
notice of both memoranda, namely’the'onq filed by
R-1.0on 1-7-1986(Ann.B) and the other,by the appli-
cant,on {8~7¢1985(Ann.A), but not having found them

ad idem, it observed,tﬁat it deemed && fit and

proper,to dispose of the said application,in terms

of the prayer;spélt out in paras 17(i) and (ii) of

thé applicétion. ‘Nouheée,did this Tribunal direct
‘categorically, thatvthé réliéfvbe granted to the
applicant,in terms of his aforeszid flemo dated 18-7-1986
said to have been filed by him, es a clarification and
éugplement to his originel prayer. No dates tod,

were mentioned in its order, with reference to those
’indicgted by the applicant in the said memo, All

that this order impliéd was, that the seniority of

the applicant over Rs-t; RS in that spplication, was
upheld, as prayed éor‘by the applicant and thet his ,
promotion in the cadfes of LSG and HSG,be regulated

on that basis,in écqordaﬁce with the rules. This

has what h;s precisely been done, by R=1 énd R-Z,in

that application, as is evident from the impugned letter
dated 15-3-1988(Ann.E to the present application),

3]

LT A . - addressed




- 10 -

addfessed_by the respondent to the applicant. It is

seen therefrom, that the applicant has been assigned
seniority over R3 to R5, in Applicetion No,173 of 1986(T)
as prayed for by him, and his promotion to LSG and HSG
cadres peguléted'oﬁ fﬁat'baéis,i Thefrespondent, there-
fore, informed the applicant, that the relief as granted
by this Tribqnal,in the Séid Application,wasnfully met.:.
We see no reason to infer from the foregoing,that tha'
respondent failed to cbmply,uitﬁ the order dated
30-9~1986 of this Tribunal,in that Rpplication, in

letter and in spirit,

21, Besides, we cannot be oblivious,tovthe"
sequeqce.of conduct of the applicant;in this case.
If he wes genainély in doubt about the clarity of the
Order deted 30-9-1986, passed by this Tribunal in the
said Bpplication No.173 of 1986(T), nothing pfe&ented
him from praying promptly, for a recsll of that order
for elucidation, .0On the other. hand, if he was convinced,
that the order uas explicit but was not Faithfuliy-
-complied wifh,by tﬁe réspgndent,uithin reasonable
lapée of time, nothing prevented him, from filing promptly,
a contempt peiitioﬁ, to enforce that order. The appli-
cant has not taken mcourse to elther of these means,
but on the centrary,Fllad\the present appllcatlon anew
.and that also far too belatedly on 21-4-1988 i,e.,

after a lapse of nearly two years and seven monthafrom

it
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the date viz., 30-9-1986, when this Tribunal
rendered its decision in the earlier Rpplication

No.173 of 1986(T). = | :

22, The‘prayer.in the‘present appl}cation,
is virtually a repetition ofigha;qin Application
No.173 oF'19é6(T)'and.it is therefore, apperent,
that the a?plicant is reagitating a matter, which

was directly and substantialiy in issue,in the-

" latter application znd concluded therein and

consequently is. hit by the bar of res judicats,
according to Section 11(c)of the Civil Procedurs

1

Code,

23, Accbrdinghto the dicta of the Supreme

Court in 1985(1) SCALE, 173(JASWANT SINGH & ANR, -vs.-
CUSTODIAN OF EVACUEE PROPERTY, NEW DELHI), if the

defence of res iydicata is to suecceed, it is:
imperative to show, that not only was the céuse of
action thg samé, but'also; that the plaintiff had an
_opportuniiy of securing relief(uhich he is nou seeking
far too beletedly),in\the eariie; proceedings. The
Supreme Court further observed therein, that the
rqalitest is, esﬁto'uhethe; the claim in the subse-
ﬁuent suit or proceedings, is in fact, founded upan
’the.same-cause'oflgction, which was the Foﬁndation

of the former suit or proceeding,

v ,

- ' 24 Fram



v _12.:.
24, From what we have discussed in paras 26
and 27 above, it is evident, that the present appli-
cation does not Fulfil the above dicta of the Supreme

Court, for the reasons stated by us,in para 22 sugra;

-

25, It -is alsc aﬁposite, to refer in this connec-

tion, to the ruling of the Supreme Court'in AIR 1961 5.C.

1457 (DARYAG & ORS. ~vs.~ STATE OF U.P.& ORS..), wherein

. it aobserved as under:

"The binding charecter of judgments
pronounced by Courts of competent
jurisdiction is itself an essential
part of the rule of law, and the
rule ef lau obviously is the basis
of the administration of justice on
which the Constitution lays s£o much
"emphasis, On general considerations
of public policy there seems to be
no reason why the rule of res judicata

. should be treated as inadmissible or
irrelevant  in dealing with petitione

"filed under Art,32 of the Constitu-
tion. It is true that the-general rule
can be invoked only in cases where a
dispute betuween the parties has been
referred to a court of compstent juris-
diction, there has been a contest betueen
the parties before the court,a fair oppor-
tunity has been given to both of them to

. prove their case and at the end the court

" has pronounced its judgment or decision,
Such a decision pronounced by a court of
competent jurisdiction is blndlng)betueen
the ‘perties unless it is modified or
revised by adopting a- procedure prescri~
bed by the Constitution,”

26, The application before us, is clearly hit by

the bar ‘of res judicata in the light of the abave.

ruling of the Supreme Courtf

27. 1t is alsp seen, that the present application
suffers from the inFirﬁity, of non-joinder of p:oper
and necessary party)viz;; Shri A.C.Balasubramahian,over
‘whom the applicant, is nou seeking to claim:senibrity.

,



28, Notuithétanding'the above, the spplication

is primarily hit by the bar of res judicata as pointed

out by us above, on which ground alone, it founders

-and fails, o .-

.29. In the premise aforesaid, ue dismiss this
— application as meritless, with no order however, as

.to costs.

?1%
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