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DATEDfTﬁE,[?Zibayfh?fhhﬁca;;ifg*éﬁé;'. 5

: 'ﬁaﬁyﬂ.~ .. Present
#° THE HON'BLE MR, JUSTICE K.S.PUTTASWAMY .. VICE CHAIRMAN
THE HON'SBLE MR. L.M.A. REGO - « MEMBER(A)

r

APPLICA

TIONS NOS.687 TO 690/1988(F

APPLICATIONS: 687 to 690/88:

1. Sri H,S.Ananenthepadmanabha,
42 years, S/o S$.Subbareo,
Dy.Office Superintendent L-1II,
Centrel Excise,Bangslore.

Smt,

2./B.M.Vinutha, 40 years
W/o S.Ravindranaths,
Dy,0ffice Superintendent L-11
Central Excise,Bangalore

3. Sri R.Durgepresad :
45 yeers S/o Late Sri R.Sambesivereo
Dy.0ffice Superintendent.l II,

Centrzl Excose,Bangalore.

4, Sri B.R,Sridhara, 35 years, -
S/o B.Ramachandra Sastry,
Dy.0ffice Superintendent L-11I, 4 :
Central Excise,Bangalore. oo RPPLICANTS

(By Or.m.S,Nagaraja, Advocate for Applicants)

—VS.-

1. Union of India A :
represented by Secretary -
- (Ministry of Finance) ’
Deptt.of Revenue,North Block,
New Delhi, :

2, Chairmen :
Central Boerd of Excise & Customs
(AD,11-A),New Delhi,
X Collector, ‘
wﬁ.ﬁentral Excise, Queen's Roszd, '
: gangalore. .o RESPONDENTS.

i M,S,Pedmarajaiah éenior Standing Co
nse
ntral Government, for respondents) 9 “ounsel for
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ADPLICAT IONS Nos.sgi‘m sgajas(r)‘:
\ .

1. Sri A S.Venketzramaiah
S/o A, Subbarameiah .
Deputy Office Superintendent

(Level II) Central Excise, -
Bangalore,

Sri P,K.Jdenerdhanearao
8/o Sri P.Krishnareo
\ ?eputy Office Superintendent

Level II) Central Excise,
\ Bangalors,

3, Sri Doddarangadpa $/o Muddanna,
Deputy Office Superintendent _
(Level 11), Central Excise,Bangzlore.

.\Q.OE Nagaragu S/o0 Eranne

Deputy Office Superintendent(Level II)
1 Centrsl Excise,Bzngalore,

oo APPLICANTS.,
o

(By Shri G.Szmpath & Bri Ramesh Ananthan,
g AdVOCrtBS for the applicents)

I

| v
?. Union of India

represented by Secretary
. {Ministry of finence)
\ Deptt, of Revenue, North Block

New Delhi,
|

1

2l

1 ChaL.man, Central Board of

Excise and Customs(Ad,II A)
\ New Delhi,
1 ‘ - ’
34 Collector of Central Excise,
\-Gueen's Road,8angelore-1,

.. RESPORDENTS
(8y Shri M,S.Padmarajeisah,

Sr.Stending Courncel
\ for Central Govt,

for respondentsj
\
|
|

|
|

- These applicetions coming on for hearing

this day, HON'BLE MR, L.H.A.,REGO, MEMBER(A), made
l .

the\follouing{

: Order
A

S®
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?hesg are in ell eight apﬁlicatiéns in' ' 
tuwo sets, namely, Applications Nos,687 to.69b
and Applicetions Nos,691 to 694, ali of 1988(F)
[Shich for esse of reference, we. shall designate
es Sets I and II respectively/, Qhereiﬁ, the main
prayer is, for é directiod to the reSpondenfs(R),
to merge the cadres of Deputy Office Superinten-
dents, Level-1 ('D0S-1') and Deputy Office Superin-
tendents, Level-Il ('D0S-1I') into e unified cedre
end to assign the pay-gcale of Rs,1640-2900 tb this
cadre, on par with thé Inspectors of Central Excise
end Customs ('Inspectdrs') with effect from 1-1-1986

with consequential benefit,

"2, ks all these applications are alike
on, lau and facts, we propose to'diSpose‘theonF,
by:a common order., Unless otherwise stated, the
verious Annexures cited herein, be;r‘reference
to Set I,of the applicgtions,for fhe seke of conve-

nience and uniformity,

'3, Besides, the epplications proper(viz.,

one




one bound in green cover and the other in
grey, to facilitete reference, to uhich;ue
shell refer, es the 'Green' snd the 'Grey book',

' respectively.

4, The following is 8 bortreit of
the case 2s is relevant to theﬂquestlons urged
in these aoq}lcatlons. The epplicente are et
present working as DOS II,in Group-C ministerial
cedre, in the office of the Collector of Central
Excise, Bangalore,.as_distinguished from tﬁe
~field or executive cadre, to which the Inspec-

tors belong.

5. The follouing organisetionsl chart
(see: Chert I in the Grey Book) depicts tﬁe
position of DO0Ss,vis-a-vis Ihspebtors,in the
Cusgoms and the Central Excise Depertment;
which is meterisl to‘the questions to be
resolved,in these apblications. Chart Il.igig,
pdrtreys in comparison,~tﬁe position of DOSs,
vis-z-vis Inspectors,in the Central Excise
Cepartment a2nd of Preventive DfFicers,vis;a-vis
Examiners,in the Department of Centrei‘ExciSe.
and Custome respeﬁtively. Tﬁe concentriC'CEart 111
ibid denotes thé relative position cf<DGSs end

Inspectors,with their. superiors,ss well as their

)

- _ subordinate
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6. Prior to the recomnéndetions of the IVth

Central Pay Commissisn ('1v CPC'), the pey scales

 thet were preﬁalent,For the posts’/of DOS I and II

and Inspecfors,ih the Ordinary Grade (0G) and the
Selection Grade (SG),uere 8s uhder:

--—__._.---—__—--—-.'.‘-_——-———.--—_..---—.——-——_——.‘-——-a-

S.No, Post- Pay sceale

AU, 0.2 3 S

(1) (2) (3) |

(i) . .DOS -11 .. 425-15-500-EB-15-560-20-700

(ii) D0S -1 «. 550-20-650-25-750" |

(iii) * Inspector(0G) 425-15-500-EB-15-560-20-700-E8-
| 25-800, .

(iv) Inspector(SG) 500-20-750-E8-30-900.

——————— ———— o e o o o o o o o o o 2 e e e e m———————

NB: *The psy scele for this post, is sz2id to have
been later revised,to Rs,500-20-700-EB-25<900~
for the period from 31-12-1985 to 1-1-1580,0n
par with the Inspectors of Income Tax, pursuent
to the Order of the Jodhpur Bench of the Central
Administrztive Tribunel, pronounced on 13-4-1387
in Rpplication No.609 of 1986(T)/corresponding
to Urit Petition No.608 of 1984, in the Hich Court
of Judicature, Rajesthan, Jaipur Bench) - yide
#nnexure A-1, pagesS51 to 58 of the Green Book.

7. The cadre of DOS,came to be split into
Levels I end II sccording to Letter dated 24-6-1975

of R-1 (Ann.C, pagesB1 and 82 of the Green Book). Further,

the grede of Head Clerk - the revised péy scele of

which wes identical with that of DOS II,-came to be
merged uwith the leatter. VThe‘rélévent paragraphs of
the aforeseid Letter dated 24-6-1975, ere extracted
below, to facilitate correct spprecistion of the
backgrouﬁd: |

"] em directed to say that the Third Pay
Commission in Chapter 10 of their report..
hzve, inter-slia, recommended that a por- _ ;
tion of the posts on the existing scale ’
of Re.335-425 ranging from one-third to - b
one-half should be placed on the revosed P

dy scele b

o4




scale of Rs.,425-700 end the remain-

ing posts.pleced on the revised scale
of Rs.550-750, This recommendation of
the Commission has been accepted by

the Government, It has accordingly besn
decided that.the posts of Oeputy 0ffice
Superintendents in the various Central
Excise Collectorates on: the existing -
scele of Re.335-425 should be distri-
buted into two Levels of Deputy Office
Superintendent on the revised scales

of Re,425-700 and Rs,550-750 es noti-
fied in the Gzzette of India Extra-
ordinary No,239 deted 26-9-1374,Those
on- the scale of Rs,550-750 will be
designated as Deputy Offile Superin-
tendent Level-1 and those on the scale
of Rs.425-700 as Deputy Office Super-
intendent Level-II. o

XXX - XXX XXX
XXX XXX XXX

5, In consideration of the fact that
the revised scale of pay for the post of
" Deputy Office Superintendent, Level=11
is identicel with that of Head Clerks,
it has been decided that the grade of
Heed Clerk should be merged with the
y grade of Deputy Office Superintendent,

- Level-1I and, accordingly, thefe will
be no grede called "Head Clerk" here-
after, Houwever, all the existing
Deputy Office Superintendents who ere
placed as Deputy Office Superintendent
Level-11 in the scale of Rs.425-700
should be assigned seniority in the
grade of Deputy Office Superintendent
Level-1l en-bloc. above the Head Clerks
who zre re-designated as Deputy Office
Superintendent Level-I1I."

8. The following revised pay sceles for the
posts of DOS I and DOS II and Inspectors, came to be

accepted by R-1, on the recommendstions of the

W

= | v




(1)  DOS II .. 1400-40-1800-EB-50-2300
(i) DOS I .. 1600-50-2300-EB-60-2660 .
(iii) **Inspector :1640-60-2600~E8-75-2900

W e e, —— o D - T A S D s B - - P S D D G = P WD D WS A .

B: **The Selection Grede in this post, which
existed esrlier, ceme to be abolxshad,
consequent to rev181on of pay scale,as
sbove.,

9, The applicants zllege, that certain
anomelies,in regerd to sblitting and equation of

ministerial cadres of DOS and assignmantlof»

- unequel pay sczles,es compared to the cadre of

IhSpectbrs, had~crept'in,'in the recommendations
of the IV CPC,in Part-1 of its Report, presented
to R-1, in June 5986 and écceptgd by the latter
on 13-9-1986, In order to remedy the same; the -
appiicants had aﬁprcached,tﬁis Tribunal, through
Applications Nos;1991‘to 1993 and 2039 to 2043 of

1986(F), with & prayer, .for unificetion of the

two ministerial cedres viz,, D0OS I and DOS 11,

into one and assignment of the aforesaid pay scale

of Rs.1640-2900,to this unified cadre, on par with
that of Inspectors, on the ground, that ‘the nature

of duties performed by them and the responsibilities

shouiﬁered, were substantiélly alike;té those of

o,

)

the



the Inspectors., These applicetions were disposed

of, by this Tribunel, on 27-8-1987, with the

followving order (Ann,A=1):

",

3.

Ue permit the applicants to file

their uritten representetions on
their claim before Government,
vithin & period of one month
from this day.

We direct Government of India
in the Ministry of Finance to
examine and dispose of uritten
representation if any to be
filed by the applicants within
2 period of six months from the
date such representations are
filed before it.

A1l questions sre left open."

10. Purcsuant to t he above order, the espplicents

ere said to have addressed,2z detziled representation

to R-1,0n 17-9-1987(Ann.2), with relevent date in

support of their claim, for unification of the two

cadres viz., those of D0S I and DOS II and assign-

ment of the psy scele of Rs,1640-2900,to this upified

cedre,on par with the Inspectors.

11.

The applicants allege, that R-1 did not

consider their representation objectively end in

depth, but rejected their claim, by e terse, cryptic

12.

applicetions,

and ynreasoned order, by its Letter deted 4-12-1987,
a copy of which,ues sent to them by R-3, through his

etter deted 10-12-1987(Ann.A=3).

Rggrieved, the applicants have come

before us, for redress, through their present

. xg) )

Sy
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13, The respondents have filed their reply,
to Bet 1 of the spplicestions, resisting them and |

proposed to sdopt the same for Set II,to0,.

3

14, Before we go into the merits of this case,
it would be helpful to femilisrise,with the histori-
cal beckground of the Department of Centrel Exciée;
its structurel reorgenisation.in respect of its three
main uings viz., (i) Executive (ii) Ministerial an&\

(iii) Intelligence end Preventive: the manner in which

this tried functions,in concert and/or independently

'in the implementztion of the provisions of The Centrel

Excise and Salt Act,1344 ('1944 Aci', for short) 2nd
of the Rules thereunder viz., The Central Excise“Ruleé,
1944 ('1944 Rules', for short)., Ue have culled tnis
matefial,mainly from the 1963 Rébort of the Central
Excise Reorgenieation Committee ('1963 Report' for

short) and the 1974 Report of the Central Excise(Self

'Removal Procedure)Review Committee, Vol,II - Orgenisetion

('1974 Report', for short).

15, Until 1938, central excise duty wes admini-
stered largely by the Provincial Gﬁvernments. Thé
Ceptral Excise Department('CED' for short), came inté
existenbe as en adjunct of the erctwhile Selt~Depertment,
in 1938, when the zdministretion of both CentrelEx01se

and Selt wes entrusteﬂ to the then Centrel Exc1se cnd W

'Sz21t Revenue Depertment'whlch operated,thrpugh three

v

\[jir adm.i"nvijsltryvati\‘j:é




edministretive units, one of uhich wes, Northern

India pleced under e Commissioner end the rest tuo,
were each at Bombzy and Madfas,headed by Collectors.

12

16, After IndiaAatteined independence, the

nature of uork and responsibility, relating to admini-

strztion of central excise duty, chenged radically,

both es r8gerds quantum and complexity end fhis resulted

in commensurete increase,in the number of Collectoretes

in }he country and restructuring of the ofganisation

2t the respective levels, The scops of opefation of

the 1944 Pct =and Rules,extended from a feu items |

of production,to rau tobecco znd coffee and later,

uith the advencement of science and technology,to 2

progressively,increesing number of menufectured pro-

ducts ,uhich nou virtually encompass the entire spectrum -

of industry end conseguently, a lerge number of items,
&ﬁkﬁiﬁ%are now lizble to assessmeﬁt,at rates ad velorem,

Central excise duty,is nou leQied,on as many es nearly

140 commocities end on & vest range of industriel'

products,cetegorised into as many es 68 items,in the

First Schedule to the 1944 Rules. These cover all

other goods not specified elseuhere in the tariff,

The teriff is‘consequently,seid to heve become

increasingly complex.

17. The basic units in the field,in concentric

‘ﬁer,ére the Collectorate and (within it) the Division
»h the Rence., The last mentioned unit,is the primery

. a7 . revenue
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reQenue unit end is placed in cherge of en
Inspector, The factors uhich‘primerily govem ' |

- the optimum size of the verious field units are?

geogrephy: the number of units producing excisa-

ble goods, the charecter and composition of

'theée.uhits, their concentretion end dispersal;

the potential.for inCrease\in the existina\revenuel

as 21so in the number of producing units; scopé for

eﬁasion of centra)l excise duty; =nd the strategy of

control,sought to be'exercised in this respect.

‘18, Prior to 1968, recovery of cehtral excise
duty,ués ensured,under what is known as "The Physicel
Contrbl‘Procedure"('PCP‘ for short). However, on .
the recommendations of the Central Excise Reorganisa-
tion Committes, the 1944 Buies were emended,by
iﬁcorporating Rule 173-A. UﬁAer Chapfer VII A of‘these"
Rules, whereby,PCP wee repleced in 19569, by what is knoun
2s the 5891? Removel Procedure® ('SRP! for short),'

Thie Ruleg permitted an escesser,to remove excisable

' goods,without eny physical supervicion, Under this

neu brocedure, the essessee is required to determine

the duty peyeble himself and cleer the goods ynder e
gete pess, He is required to file,monthly returnslof
the goods cleezred,to the concerned excise officer. -
The chief difference betueen PCP énd SRP iéfkﬁatvuﬁilg oy

under the former,paysment of centrzl expjséfﬁuty by

«Q} ~ cesh

iy



cesh or debit,in the PLA,follows the assessment of

thet duty by the "proper officer™, in the cese of the
‘lattef, the péymént of auty by debit in the PLA,follous
self-determinafion of dufy due on the goods, by the
assessee, In both procedures, payment of duty is e
conditien pfecedent,to_removal of goods,from the plece

\

of menufacture or storage.

19, The Government of Indis sppointed in 1974,
another Cqmmittes known as the Centrel Excise (SRP)Revieu
Committee; for ap overzil revieu of tﬁe SRP, This
Committee (vide 1974 Report) recommended a selective
type of control (uithout houever affecting the essence
of the SRP)uhich was giver effect to in 1978, which

inter elis envisaged,uhat is knoun &s the (i) Record

Besed Control{RBC) and {(ii) Production Bssed Control
(rBC).

20, Qnder this selective system of control, the
Irspectors ere required to familiasrise themselves
fully, with the processing technigues of various
‘industrial products (on which customs excise duty is
levied),right from the stage of rsw materisl,to that
of the Finished product,es slso with the details of

accounting of production thereof,

21. The Collector is the chief authority of the
ectorete, He is also within his territorial jurie-
e ﬁon,the highest administrative suthority,under the

1944
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relaxed in i961,to Intermediate or its equiva=
lent. The 1974 Report mentions (pers 17,Chepter §)
that having rehard~to the nature of functions required
to be performed in the Department particularly in the
ggnece581tat1ng
. wake of newer technlquac of productlon,/more intricate
acpountlng procedure and 1ncr9881ngly complex, .Central
Excise teriff, it wes urged, thet tﬁe educational
gualification pr-~acribed and the mode of recruitment
were both inadéquate\in the case of Inspectors; The
II1 CPC,uhile recommending perity of pesy sczles for
Inspectore of Income Tex, Customs and .Cenfral Excise
Departments, had observed,that the quelificestion for
direct recruitment to these grades,be raised to &
University degree énd recruitment channelised, through
the UPSC or the Subordinate Services.Board. The
educationgl qualification for the Inspectors of
»Centrcl Excise,hes since been enhanced to a Unlver ity
degree.accordlnglyjunder the Central Excise and
Land Customs Group 'C' Posts Recruitmeht Rules 1973
('1979 Rules' for short) for direct recruitment,which

is mede through the Steff telection Commission,

24. Both the Divisionzl and Collectorate
offices,have a2 complement of'ﬁinisterial staff(see:
: Chart3~f to I11 in'thé Crey Book); The non—gaietfed
,credes (in escending. order) such as
Lower Division Clerks(LDCs), (ii) Upper Division
rks (UDCs), (iii) DOS II, (iv) BOS I and (v)Office

uperintendents(0S8) in addition to the cadre of

x% ' Stenographers

=




s

'?&xenographers and other ministerial staff

'such as-Typists, Draftsmen etc.:

, Off1Cers(ACAOs) and (iv) the Chief Accounts Officer

iz ‘a‘pwch"‘ St
PR T

.

25, The higher gazetted echelon af mihisterial' ' f

' steff, consists of grades such as:(in escending ‘order)

(i) Exeminers of Accounts(Examiners) (ii) Administre- . §

tive Offlcers(AOS), (iii) Assistent Chief Accounts

(CAD), (sée. Chert 1 ibld 25 also the Linear Chart

in pere 5 above).,

26. The CAD acts aé s Fipancial ﬂdvisér-to
fhe‘Coliector'and performs all‘functions.relaiing
to preparation of ciassified revenue sccounts end
their reconcilietion,with figures booked by the
TreasQries and theVAccountant'Gengral. He prepares
estimates for revénué receipts ahd'expenditure,
perteining to the Collectorate, underfékes eudif
of refund:claims, issues'cheqdes for refunds sanctioned

in certein cases, scrutinises Personal Ledger Accounts

-(PLAs);maintained by the assessees and is responsi=-

ble for receipt'ahd accounting of cheques,tendered

touards payment of duty,

.27, Apartifrom statutory sudit Corried ou$gwﬁ

by the Comptroller and Auditor,ﬁeneral' B0

: %
of Indie, there also'exists 8an Interna Addlt OroaﬁhSB—i

tws g T 3

tion (IAO) of the Department operetlnﬁ Prom the

@é N o
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an ﬁssistant_Qollecto;(ﬁudit),whovﬁaé é;hdm§q;< 
of sudit parties.uorking under‘him. £acﬁi$ﬁeﬁﬁ "
parfy consists of auditofé,draun‘béth fiom-thé
exééutive cedre of Inspectors end thévmini$£epiéi.
cadre of'UDCs,uith an officer of tha;étatuéﬁofra,
Superintendent of Central Excise(Exécutive) 6r ‘
an Examiner of Accounts(Ministerial),being placed

N\ in cherge of each such party. The Main'fu60tidns of

these sudit parties are 2s follouws:?

"(i) Auditing the accounts maintained
by fectories, werehouses and ranges
operasting under the system of physi-
cel control. '

(ii)Dezling with mzjor defects,arising
out of the reports of Inspection
. Groups,as eare brought ta the notice
- of the Collector by the Assistant
Collector concerned, If after going
through the reports received by him,
the Collector is satisfied,that the
working of e particular unit requires
2 further probe, he may direct that
the unit concerned,be subjected to
full eudit.

- (iii)Test auditing the zccounts of units,
yielding substential revenue or
having a complicazted excise tariff.
This 2gein is cerried out,in respect
of units specificelly indiceted by
the Collector, ‘

(iv)Looking .into the reparts of statutory
audit,carried out by the sudit parties
of the Accountant General concerned,™

28. The Preventive Orgsnisation of the

R

- ' f _ v Uhit'
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Unit;épngiets of a,ﬁumbgr of Inspectors,headed

by e Superintendent of Central Excise(Executive),

- uhile the orgsnisstion functioning from the Collec-
torate headqusrters,comprises s number of Inspectors,
with 6neﬂor more Superintendents,placed uncer an

Assistent Collector. In Collectoretesuhere there

TTe

are a number of Divisions, located at the Collectorate
| headdua;tefs if?@if, the Divisionzl Preventive Orga-
nisation, does not function as a separate unif,vThe
entire preventive work in such cases, is centralised

in the Collsctorete,

! 29, Or,M,5,Kagerajas, learned Counsei for the

applicants in Set I, directed his attack first,on the

- distinction of the cadre of DOS,into Levels I and II..

‘ ~ He a2lleged,thet even though thies Tribunzl,had earlier
direcfed R-1(para 9 ezbove), in Applications Kos.1391 to
1993 end 2039 to 2043 of 1986(F), to exemine anc dispose of
the written representation of the applicants.reFerred
to therein, within the period stipuleted, it had not
&t 211 anplied its mind,to the various points urgec in
the szid representetion,end had rejected the same

: % and

‘erbitrarily,uithout collecting relevent deta/examining
objectively,the various aspects inﬁolved. He further
alleged,thet the IV CPC too,uhile determiniﬁg the
reuised pay scales, for the‘Centrel GCoverpment employees
s & whole, in the verious Departments, did not examine

in depth,the case of the cadre of DOS, to which the

! dz : 4 ' applicants
! -k




epplicants belonged; He submitted, that in Chapter 7,
relating tovdetermination of péy, the IVCPC, neithser
discussed nor recommended specificelly, the guestion
of revised pey écale,for the cedre of DDS and that
his clients,vere not eveﬁ avare,as to uhether the
representation addressed by their fFederation,ues
considered and recommended st ell,to the IV CPC,by

the Centrel éoard of Excise and Customs,

30. He then sought to highlight the.various
aspects,to show,as to hou in reelity,the existing
tuo cedres of*D0S I end Il,uere one end the same
and &8s to how,they were distinguished merely on
fiction without identifying separately, the nature
of duties and responsibilities, in reépect of each
of these two cadree, He submitted,that these two
‘cedres were interchangeable,to substantiste which,
he referred to Annexures A-17 to A-19 relating to
postings of DOS I and II., The III CPC hé szid, in
pera 41 of Chapter III of their Report(the refereéce
seems to be incorrect) cherued,thét as the nzture of
duties end responsibilities of DOS(Mipisterisl) end
Head Clerks, were identicel and they were in.supervisory
charge of sections, the disfinction of these cadres

wes not justified and therefore recommended & common

31, Dr.Negeraja, alleged,that strenge enough,

though R-1 accepted these recommendations of

£

;Ji‘bi CPC,it did not implement the same faithfully, but -

7 «@é
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on the contrery,perpetrated. the invidioQS distinc-
tion betueen the two cedres viz., D03 I}ahd DCcsS 11,
even though there wes no difference uhaféoeVef,in
the nature of duties end responsibilities involved,
This crucial aspect,uzs not taken into account,either by
R-1 or the IV CPC, he compleined.
32. In this cornection, he referred to pare-9,
: \ ,
page 43 of Chepter 5,0f the 1974 Report, which reads
as under: 4
"9, For sometime past the Administre-

tion has been.acting on the policy:

that the grade of Heed Clerk should

be gredueily abolished and posts of

Head Clerks upgraded to that of

Deputy Office Superintendent, In

recommending revised sczles of pay

for Head Clerks and Deputy Office

Superintendents the Third Pay Commis-

sion have, houever, observed that

"as proportion of posts on these tuwo

scales, ranging from one third to one

half should be placed on the lower

pey scale that we have suggested for
Head Clerks viz.,, Rs.425-700."

33. In pearticular, he invited our attention
to Aﬁnexure-G(p;ge>48) of the Grey Book, where the
Ceputy Collector(P & E), Colleﬁtorate of Customs
and Central Excise, fMadurei, had promoted ane
Smt.S,Seroja, D0S II, Internsl Audit Bfanch, Headguarters
Office, Medurai, as DOS I, in the sceie of bay of
és.SSD;ZU-GSO—ZS-?SO and posted her to the same Section,
where she was wvorking as DOS II,until furfher drders.
This was 2 classic example of perfect equivelence,of

” ]

“ o the
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the posts of D08 I @nd BOS II in point of nature

of duties end responsibilities, he contended,

34, Except that, service of a2 period of

5 yeafs was erbitrerily fixed for an incumbent

(see: 1979 Rules, page 163 of the.tféen Book),

to move from DOS I grade to that of DOS II, there

uas no other d(is:érnible difference, in the nature

of duty end responsibilit&, betueeh these two
grades,he argued.' Besides, he pointed out, DOS II
wes not subordinate to D0S I and was neither placed
vnder him ﬁar was his ACR written by the latter.

The unequal sczles of pey,between these two grades
-(para B above) he said, were arbitrary, unjust and irrs-
tional and were violative of Articles 14 znd 16 of

the Constitution, as equals uere béing treated es
unequals, and this was therefore patently a cese

of "distinction without difference®, No posts of

D0S anc thest too,distinguished zs Levels I and II,
existed in other Departments of the Government oF.
Indiz and the flagrant anomzly,uss unique end peculier,
anly to the respondent Depsrtment, he alieged. The
epplication of the benefit of Fundemental Rule(FR) 22,

for posting an incumbent,from the post of DOosS II,tq that

?5§$§§;F DOS I, on completion of 5 years of satisfectory
7

Ve

\\.;>¥rvice,uas znomalous he said, as the nature of duties
N~
Vg

ﬁéhd responsibility in either posts were the same,

(\/jé
=
35.1In
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35, In para 15 of -their reply, the respon-
dents had admitted, Dr.Negaraje pointed out, thet

the po=ts of DOS I end DOS II belonged to a common

category (emphasis added by him), of similar posts

1

in all Departments of the Government of Indie, end
thet sccordingly, the IV CPC hed recommended,identical
sceles of pay, for all these posts and the same uas

acéepted by Covernment, h

36. Dr;Nageraja steted,thet under the 1979 Rules,
(pége 163 of the Green Book), & Stenographer(Senior Grade)
according to the number of yeére stipuleted therein, wes
eliéible to be promoted as D0OS I, Relying on the dicts
of the Supreme Court in AIR 1987 SC 2043=1383 ‘CC(L&S)24

¢ he argued,

Z_BHPGUAN DASS & ORS, v, STATE OF HARYANA & DRS 7;Lthat
once the neture of functions and the work,zre not shoun
to be dissimilar, the fact that the recruitment wes mzde
in one weay or the other, would hardly be relevant,from
the point of vieu of,"equal pay for equal work" doctrine,
The onus of proving the dissimilarity,betueen the grédes

DOS I and DOS 11,12y on the respondents he asserted,

eccording to the dicte of the Supreme Court,in the ebovs

cese,

37. He next referred to pace 162 of the

Green Book,in regard to recruitment to the post of

‘Office Superintendent,under the 1379 Rules and pinpointed

the pay scele of Rs.?700-50-760-35-900,prescribed for
this éost,in Group 'Cf,non-gazetted. This post;he seid,

Véé ' ' uas

——y



vese higher then thet af DGS and & similer hxerarchy f” o
did not exxst in otherlDepartments of £he Government
'of Indie. The 111 cPc, did not refer to the pay scale
of Rs, 700-900 vhile proposing merger of the grede of,
Head Clerk with that of DOS. The naturel 1nference
was, he seid thet the II1 CPC referred to the post
of Head Clerk "when 1t speke -of the pey scale of
N Rs.d25-700. The IV CPC, he subm;tted, was not

| oblivious of the recommendetions of the II1 CPC in
this regardJ%AZQEF 1ts prlme aims end objects uss,
to minimlse the plethore of pay SCclES,Ulth due
regard to edmlnlstrative efficienty end economy. It -e“{
could nof have therefore departing therefrom.avoids-
‘bly recommend,a multiplicity of pay scales, specislly
in the present context of the cadre of DOS, ss Levels I

and If, he argued,

38. aererring to Letter dated 24-6-1975 of R-1,
ﬁhe relevant portion- of uhich,ie ektreeted at pere-7-
ebove, he sedulously contended,that the creation~of
grades viz,, DOS I aﬁd‘ODS II,even &after merger of
the grade of Hesd Clerk,ues at variance with the

recommendations of the I11I CPC,

39, Dr,.hagsrajs next celied in sid,the decision

/fdfi;uyvg of the Supreme Court,in 1988 SCC(L&S) 785=(1988)3 SCC ssa
i 6 ("“\

. e

‘ , \ 2 |

JAIPAL & DRS.-vs.- STATE OF HARYARA & ORS 7 1nAthe

"equal pay for equal- uork" to bring out, i

0@ ' that o
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thet it was not necessary,that there should be
complete identity’in this respéct;bétﬁeen the

posts sought to be comparsed,

40, To substantiete this aspect, further,
hé relied on the deﬁisioﬁ df the Supreme Court in
AIR 1987 SQF.1281(N/8.MACKINNDN MACHENZIE & co0.,LTD,,
~vs.- AUDREY D'COSTA), to shou,thet the authority wes
required to teke a broed vieuw,in deciding uhéther'
e particular uork_Qaé similsr - in nature,as compared
to enother end that the ve?y concept of similar work
implied differences in deteils, but this should not
defeat a2 claim for axmiﬁy on triviel grounds. In
this cese, the Supreme Court held dn facts, that
‘the Stenographers of either sexguere performing
seme work or work of e similar nzture and that the
fact,thet the difference in‘pay sczles,uas due to
the settlement that has been reeched between the

Union and the €ompeany, had no relevancé.

41, He then referred to the observaiians_of the
Supreme Court,in RIR 1983 SC 13(STATE OF U.P. & ORS.-vs.-
'3.P.CHAURASIA & ORS.) with reference to paras 3 and 17
thereof,in particular, fha iII CPC, he said; had
‘exahined the matter in depth,in‘regardvto.the equiva-
lence of the posts of DOS I and DOS II and found them

to be identical and the IV CPC,had not proposed splitting

M% | .. : - of

O
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i;nflfbe’cedre-o? DoS ih%o tuoilevels.‘eThat
 being so, there uas no’ uerrant For R-1 he seid
to split this cadre,as it .did by its Letter dated
24-6-1975(pera 7 ebove)

. 42, Adverting to pers 7.35,Chepter 7 of the -~
Report of the IV Cbt‘on:"ﬁay Qetefminatibnﬁ, he
referred to its observail)n!fhet‘es e.first finding
it may be guite fair to say,that pay should equal
the velue of the work done by the employee epd tﬁet
it cannot be galnseld,thet the requirement that pay
‘should be equal to- the valus of the work, is a truism
- which should, broadly speaking,hold the field,in which
eohtextq;t had referred to AIR 1982’SC‘879(RANDHIR SINGH
v. UNION OF INDIA).mHich had considered the'scope'ena'
meaning of the provisieh,coéstruing Aftidiés 14 and 16,
in thelligﬁt .of the pfeemble and Prticle 39(d) of the
Constitution; The Supreme Court had ob‘erved there;n,
~he Suld that the prxnc;ple of equel pay for equal uork,
ues dedu01ble from them and may be properly applled to
cases of unequel- sceles of pay,besed on no classification
or 1rrat10nal ClBSSlflCcthﬂ though those draulng the

' scales of pay,did didentical uork,under the seme employer,

43, Hs elso referred to para. 7. 57 ibld uhereln
;;¢¢#;A$ﬁ§§%Qhe following vieu was expressed in the “Handbook of .

il Services end Practices":

& A raw
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"p few grades with clearly definped
differences of responsibilities,
corresponding to different scsles
of pey will be sccepteble, but
posts graded and paid differently
yet without discernible differen-
tiation of duties cen have an
adverse effect on morale ......

A further source of trouble is
that, if gredes do not relate to
recognizable difference in dutises,
depertmental applications for
regrading multiply and central

control of regreding becomes impos-
sible,” . : \

44, Reférfing to pares 8.38 end 8,45 ibid, he
s;bmiited, that fhe verious pay scales indiéatéd
_therein, mey have been common to the various Depart-
mehts in the Government of Indis, but there uas no
specific mention,in regard to the pay sceles preva-

lent,iq the Department of Customsand Centresl Excise.

45, Appeering for the spplicants in Set 11,
Shri G.S.Szmpath, learned Counsel, fell in line
with the trend end tenor of ergument of Dr.Nesgareja,

in regard to unifying the cadres of DOS I end DOS II,

46, Shri M.S.Padmarajaiah,.learned‘Counéel for
the respondahts, at the outset conﬁended, that the
ceuse of action for the applicénts,in regard to intro-
ducing two levels in the cadre of 005; actually erose
" as fer back es in 1975, consequent to issue of the
Letter defed 24-6-1975(para 7 sbove) by R-1, He
aileged,that the applicants_bestirred themselves as-”

~late 2s after nearly 8 decade end & half, on which

. .
@’r . score

[ 3



. as h1t by the bar of llmitation end maintainability.

. countered this preliminary objection; on the premise,

27-8-1987 on their esrlier Applications (para 9 abova).

« filed on 22-9-1988.

score alone, thair applications should be rejected,

47, Both Dr.Nageraje and Shri Sempeth

that the applicants were actuelly aggrieved by‘tha

action_of tha respondents on ;he recommendatibns of

the IV CPC, es they hed perpetratad the anomely, even
' “

though the Iv CPC hed not proposed gplitting the czdre

of DOS,into tuo levels viz., Levels I and II.

48, Prima Facie,.there appears to be some

merit, in the sbove preliminery objection reised by

Shri Padmerajaiah, but ex debitjo justitise, we do
not uish to take, too rigid s vieu ih the matter
and ihstaad, would draw a chariteble inference, that
the effective czuse for action emanated to the
applicents, as 2 result of ths action of the respon-
dents, pursuant to the recommendatxons of the IV CPC

considering specially, the effect of our Brder dated

We therefore overrule this preliminary objection ’
reised by Shri Padmarejeieh, in the course of the
hearing of these‘applicatiohs, even though he has

not done so, in the written reply to the application

x% 49 ,Referring’

¢
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49, Referring to the five cetegeries”oﬁ'

non-gazetted ministerial posts, in the Group "

Eadre, mentioned in peras 5 and 6 of the repiy,
elong pith the pay sceles before and efter revision,
Shri Padmaréjaiah submitted, that since.these cate-
gories of posts, were common to the other Depert-
ments of the Government of India as’¢ell, the
IV‘CPC.did’not specificaliy reéommend,-the pay
sceles in respect of these'posfs,pertaining to

tﬁé Customs endbExcise Department, to uhich,the
same scales of pay, as invaﬁalogous‘position in

other Depsrtments of the Government of Indis,uere

sanctioned.

50, However, he expleined, that taking in@p
account, that s segmani‘ofbthe posts of‘UDCs, in the
Customs and Central Excise Departments, performed
duties,entailing higher responsibility, in the field,
peculiar to these Departments, the IV CPC recommen-
deﬁ, upgradation ofuoné-third of the posts of UDC!

to £hat,of Tex Assistants, on a slightly higher

" revised pay scale of Rs.1350-2200.

51. Shri Padmsrzjaiah stated,that the IV CPC
had bbservéd,that the revision of‘pay scales of the
employees in the various cedres,in the different -
Departments of the Government of India,could nﬁt be

determined by the rule of thumb, but hed neéessarily

‘to take into account,essential factors such as,the

nafure of duty and responsibility involved and other
relevent factors,peculiar to a2 post or czdre, such

es ‘the degree of risk or hazard involved, method of

' W

— ; ‘recruitment.



,.,recruitment the qualifications prescribed therefor,

svenues: of promotion etc,

| 52, He clerified,thet the representetion
‘dated 17-9-1987 from the applicants in the metter
ves duly exemined by the respbndent—bspartmént, in
_connection with the Department of txbenditure end
the Department of Personnel-snd'Training,‘Government

/

of India, but the same was rejected,with cogent

ressons. In this connection, he invited attention to

Letter deted 4-12-1987(Accompaniment of Ann.A-3),

addressed to R-3,

53, He referred to Ann.,R-1, which was the
proposel/recohmendation,sent by the respdndent;

y . .Deperthent to the IU-CPC,in fegagd to r;tionalisétion
' of the ministerisl supervisory grades,in the Depart- |
ments,unde: tHe Centrzl Board of Excise end Customs,:
Qherein the posts of DOS I and DOS II1Qe:e COpsidered.
Though the 1V CPC,may not have discussed the>same

in its Report, it could not be inferred'therefrom,

that it overiooked the matteglie explained.

54, He denied,thét fhe neture of duties and
the respﬁnsibilitieé ;nvolved,in the posts of D0OS 1
and DOS 1I,uere the same.lHe.referred ta the pey
sceles of these posts,before and after revision,
,/’;é§ﬁ23?§§§fsuaht to the recommendétions of the 1V CPC(paras 6
P f N*\j'o ¢ 8 above)and to the spplication of the provlslons_
: \§? R 22 on prOmotan of an 1ncumbent from the post of

— - to
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to prove,that the post of DOS I,uss superior

to that of DOS II,in respect of these criteris,

y .
55, Both DOS T end DOS II,had no avenue of
promotion, he said, to the poét oé InSpector.‘Nevér-
fheless, incumbenté in these respectivé posts'of DOSn
held independent charge,in éuperviéory capecity

and vere not subordinate to each_othef end their .

- posting wes decided, taking_ddly into account, the

experience of the officer in e particular field, and
his utility in‘the concerned Section, with due regard'
to the circumstances preveiling at the relevant timé,
such as the concentration of industries, incidénce
end intensity of production of ‘excisable goods, and
sensitive metters, reletin§ to administretion of |
exciss duty. This necessifated he said, a certain
degree of flexibility, in postings‘and in that
context, 2 strey case, es that of the posting of
Smt.Saroja, cited by Or.Nagaraja(para 33 sbove), uas
only an excepfion to the rule, he averied, which
typified the expressinn, that "e lone swallow,

does not make the summer®™, In any case, he szid,

DOS. II, was never posted under DOS I.

56, Referring to para 9(vii) of Set I,Shri Padma-

of the Report of the III CPC given therein, wes wrenched

f

.« ' » ‘ ( out

. rajeizah alleged, that the e&cerptAof para 41, in Chapter X z
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out of context, in support of which ha refetred to

'Anh R-3. It was euident therefrom, he explained that

the 11I1.CPC,had not recommended amalgamation of the
steles of the posts of D0Ss end ﬁeed Cletk. Prlor
to the heport_' of the III cp_é,' he eip’lained; the

pay scales prevalent for the posis of Head Clerk

(since designated s DOS 11) and DOS'I,were Rs.210-
\

10-290-15-320-EB-15-380 and R5.335-15-425 respectively.

The 111 CPC, he said , did not recommend structural
chenges,consequent to revisionvof'thege pay scales,

Keeping in view, houever, the propuftibnAoFf

nlnlcterlal posts,in the supervlsory gredes in the

pey scales v1z., Rse. 210-425 end Rs, 335—425 upgraded

to that of Rs. 550-750, vhich wes equ1valent to the'
pre-revxsed scale of Rs.325-475 and Rs 350-475, ﬁ:had
cbserved,thet 1t uould not be approprzate to include
all posts, in the pay scale.of 88;335-425,;n the

new scale, perticulerly in those Depéftmepts,éhere ell
or some of the'posfs in the psy scale of Rs.210-380,
were upgraded to tﬁg pey scale'of either RS.210-425
or Rs,335-425, and therefore recommended,that 8

proportion of posts in these tuo scales of pay, renging

-

Jfrom une-thlrd to one-half, be placed on the lower

_pay scele vlz., Rs 425-15—500-EB-15-560-200-700,




- o R -1/ 8 Shri.Padmarajaiah clérifiad;that in,
I : - sccordence with thé asbove regdmmendafionsof the
111 CPC, a proportion of the posts in the grede

! . | of D0S,in the pfe-revised pay scele of Rs.335-425,

| - wes lowered,to the pre-revised pay scale of
| Rs,210-380 appllcable to the posts of Head Clerks,

Conéequently, such of the DO0Ss,uho uere_reverted

at the time and the Head Clefks,uere placed in the

. . . \ —
[ : revised pay scale of Rs.425-15-500-EB-15-560-200-

| | 700 end redesigna{ed ss DOS II.

58, He pointed out,that a fairly long period
of time elepses,betusen the Reports of tuo successive
CPCe and in the case of the Reports of the 11l (19?3), E
and IV (1986) CPCé, as long 2 period es thirteen years |
had elapsed and much weater héd flown belou_thé bridge,
during this intervehing period, uhich‘uéuld naturaily
tell an the c1rcumstances prevalent et the relevant

he said,

time and therefore, /it would be unreali¢+1c to expect
1ike the applicents, in the changed circumstances,
that the recommendations of tﬁe previous CPC would
remain sacrosanct, If thet was the case, there would
bé little propriety Shri Padmarajaizh argued, for
setting up succeeding Central Pay Commissions. In this

" fact-situation, he remarked, = it iilébehoved the

applicants, to cest an aspersion,on an august body like

the IV CPC,thet it did not exsmine the case of the

!‘ - | A applicants! cadre objectively and in depth, He

k : ' 4§t l . _assefted

-~




f . =33 -
asserted, thet the IV CPC had given due thought,
to }he service interests,of the cedre of the
epplicants and was objective in its rgcommendations
 and thefefo:e,the gfiqvence of thelapplicants,that
the splitting of the cedre of DOS,into'Levels I and I1
. regerdless of identical nature of duties and résponé
. ] sibilities, wes violetive of Articles 14 end 16 of the =

Constifution, uas i11-founded,

59, Shri Padmarajaieh relied on CHAURASIA's
{« above), v _ .
case(para 41/ perticularly,on peras 17 end 28 of

the judgment of the Supreme Court therein, the

relevant excerpts of which ere reproduced belou:

"17, The first question regarding
entitlement to the pay scele
: edmissible to Section Officers
. . should not detain us longer.
N\ The eansuer to the question depends
upon either the nature .of work or
volume of uwork done by Bench Secre-
.taries, Primarily it requires among ~
others, eveluation of duties snd
- responsibilities of the respective
posts., More often functions of two
posts mey appear to be the same or
similar, but there may be difference
in degrees in the performance, The
quentity of work may be the same,
but quality may be different that
cannot be determined by relying
upon sverments in affidevits of
- jinterested parties, The equztion
of posts or equation of psy must be
left to the Executive Government,
It must be determined by expert
bodies like Pay Commission, They
would be the best judge to evaluate
the neture of duties and responsi-
bilities of posts. If there is any
such determination by a Commission
or Committee, the Court should normally
- sccept it, The Court thould not try
! Vﬂﬂ , to

—




to tinker with such equivelent unless
it is shown that it wes mede with extre-
neous consideration, - ' S
XX XX . , XX
XX : XX XX

- 28. ..COOOOOQOOQOIt is against this
background that the principle of "equal
~ pay for equsl work"™ has to bs construed
in the first place, Second, this princi-
ple has no mechanicel application in -
every case of similar work, It has to bse
read into &rt.14 of the Constitution.
Article 14 permits ressonable classifi- -
cation founded on different basis, It is
nou well estzblished that the classifica-
“tion cen be based on some quslities er
cheracteristic of persons grouped together
and not in others who ere left out. Those
qualities or charecteristics must, of
course, have & reasonable relation to the.
object sought to be echieved, In service
“matters, merit or experience could be the
proper basis for classification to promote
efficiency in edministretion., He or she
learns also by experience as much as by
other means, It cannot be denied that
tRe quality of work performed by persons
of longer experience is superior than

the work of new-comers, Even in Randhir-
Singh's cese (AIR 1982 SC 873), this
~principle has been recognised, 0.Chinna-
ppa Reddy, J.observed that the classi-
fication of officers into two grades

with different scales of pay based either
on academic qualification or experience
on length of service is sustainable,

The clessification based on experience

is of reasonable classification., It has

2 raetionsl nexus with the object thereof.
To hold otherwise, it would be detrimental
to the interest of the service itself,"

60, In the light of the dicta of the Supreme

Court in the zbove cese, it was clear hefsaid, that

~ merit or experience(emphesis added),could be the proper

besis,for clessificstion to promote administrative

4

X ~ efficiency



',eff1ciency., This squarely governed the case before

- us he averred in- raspect of diffarentxating tua'

levels in DDS viz., Levels I end II mith correspon-
d1ngly hlgher pay scales es showp in pars 8° above._

The functiqns of two posts,mey eppear to be the

_seme or similar but-the}dagrée in performance mey

vary., The vaernment,Vhe said, wes in the circum-
stznces,ths best judge to decidé;thé‘equation of bey
scales and ﬁosgs;as,observad by the Supreme Court,
Shri Padﬁarajaiah étressed. In the end,‘shri Pédma-
rajaish urged, that there wes no merit Qhatsoevar

in the contention of the appiicéhts,for unification

of the cadre of D0OS I and 11 into one and therefore;

the same be rejected, .

61. Me have bestoued the utmost thought on

the r1v81 pleed;ngs on this aspect and have heard this

matter ;n,extenso,for flve days,?rom 6—3-1989 to

10-3-1989, We have on purpose,duslt on the historicel

1background of this Depeftment at length, to bring oﬁt

zs to hou it hes evolved over the years and as to how

with the advence of science, technology and in the

weke of néwer technigues of production,vestly increesed

number of excisable goods and products,heve come

the fold of the 1944 Act and the Rules, end

b

- : - af

flff 9 accourﬂﬁng procedura in regard to admlnlstration




S 36 -

of th- cantral exciae duty,has corraapondingly

become more intricate. All this calls for personnel

of proved merit,scumen snd experienca,both in the
! ‘ ,mlnisterlal s well as the executlve ‘cadres,in the

| to .
"” Department,to enable'%flfunction with the desired

speed and efficiency.

62. With the introduction of SRP,as the
j strategy of control since 1969 in the edminiStra- :
tion of central excise duty, the Department is called

"upon to gear itself,to added responsibility both in

. "the field,es well as in the office.

63. The main plank of the Qontention of the
applicants is,that the distinctién of tuo lévels‘viz.,
! Levels I and II in the cedre of DOS, regardléss of
identical ﬁature of duty and responsibility,is

irrational end erbitrary and therefore,attradts

the froun of Articlec 14 and 16 of ‘the Constitution.

4

(A, Shri Pedmarajaiah has in pare 60 above,

| explained the specizl circumstances,undsr wvhich, sometimes
v postings are required to be made in respect of DOS I and
| 'DOS II and the imperative need for flexibility in the

- matter,ﬁf the Department is to be administered uith

} the desired efficiency;

'} " - 65, The cese cited in régérd to the'posting of -
' Smt.Ssroja on promotion as DOS I in the‘very place,

she uas earlier working as DOS Il,in Madurai Ccllecto{

. | S e - W
rate(para 33 zbove)Mas an isolated Anadx:hﬂf one and

U

* o ' 3 - therefore




therefote can be regerded only as an exception in the’
pecullar circumstences (uh1ch me y sometimes be unFor-
seen in emergent cases) as expleined by Shri Padma-'

rajeiah,

_.EB.\TheAdibta of the Supreme Cburt,iq the -
cese oF.CHAURRSIA'(paras,41.aﬁd.Sgﬁébbve)in'eﬁr
gieu,'has a direct bearing on this pnint.» It has
pointedly bbserved;in para 17 ofvits judgment, that
"more often, functions of two posts may eppeer to be
the same or similar, but theré may be difference in
' the degree of performance.“ kgzin in para 28 ibid,

it has stated inter alia, that "in service matters

merit or experlence(emph381s added) could be the

proper basis for 018831flcat10n to promote effici-

ency in administretion”, 1In the context of “experlence"?

the clessification would be Justlfzed in accordcnce
with the legal maxims - "Trust one,whoc has tried or

®
had experience = experto crede" or "The lau presumes,

that a worker becomes an expert,by 2 long continued

exercise of hié particuler vocetion - fit fabricendo

faber",

NORS. -vs.- UNION OF INDIA & ORS.7, in the context of .

;n;thevverYfrespondent-depertment before us, the .

# Supreme Court observed &s under:

| . | A, | - | "Equai !

P

67. In 1988 SCC(L&S) 673: (1988)3 SCC 9/FEDERATION
OF ALL INDIA CUSToﬁs AND CENTRAL EXCISE STENOGRAPHERS & :




"Equal pey must depend upon the nature

of the work done; it cennot be judged

by the mere volums of work; there may

be qualitative differencCe as regards

reliability end Tresponsibility. Func-
tions mey be the seme but the responsi-
pilities make 8 difference. The ssme
cannot of physicel work mey enteil diffe-
rent quality of work, some more sensitive,
come requiring-more tact, some less - it
varies from neture and culture of employ-
ment., In the czse of Stenographers and
Personal Assistants, there is en element
of faith, reliebility and responsibility.
The differentistion has been sought to be
justified in vieuw of the nature and the
types of the work done i.e., on intelligible

basis. ...........".."........‘..‘..

There is an element of velue-judgment
by those who ere cherged with the administra-
tion in fixing the scales of pay end other
conditions of service, Differentiation in
implementing the award or the recommenda-
tions of the Pey Commission without rational
besis may amount to discrimination. But,
&0 long as such value-judgment is mede bon2
fide, rezsonzbly on an intelligible criterion
which has a rational nexus with the object of
differentiation, such differentiation will
not amount to discrimineztion.” ,

-

" 68. In our view, the zbove ruling of the

Supreme Court, is apposite to the ‘ceses before us.

9. Rezsoneble classificstion,is not shut out
by Articles 14 to 16 of the Constitution,ancd mere
indicetion of inequality,in-individual ceses,is not
edequate to imply constitutional inhibition,as every
élassification‘in soms degree or other,can result in
inequality, &s precise mathematical accuragjﬁi@\gﬁﬁﬁ*u
~ regard,can scaréely be achieved and is qﬁf&iﬁgiuéi9§{§iﬁ

The State is legitimately empowered to §raﬁé rules of -

'~ eclassificetion,for securing the requisite standard

. ._ . . . : :‘,“ of':vat.'



 -'o“?"e'fﬁc.-iency.fiﬁ ;sﬂéfr‘yi'c'e, end the .'éléss.i.f‘.iéazt.ion .
nééd not be séientifically perfecf.or lbgiéaiiy
cdmplete. A dactrinaire approach should be Svoidedv
end the mattet: considered tn 2 practicsl uex[-ide
,(1970)1 sCe 377(para 2): AIR 1970 sc 2178 ~ GANGA RAM
v—vs.- UNION OF INDI&?. Classzflcatlon is prlmarlly
the function of the legislature or of the rqle-making
authority and if looked at from the standpoint of the
authority meking it, the clessification if round'
to.rest on a ressonable basie,is‘to°bé upheld. The
‘machinery of Government,wodid not work i{f it wvers not
ellousd s little pley in its joints/Tyide (1974)1 SCC
1974 SCC (L4S)49 - STATE OF JAMMU & KASHMIR -ys.-

T.N.KHOSAT.

70. Article 14 of the Cbnstitution,.is said
to be the genus and Articles 15 and 16 its specxes
. end consequently,prlnc1ples governing ﬂrtlcle 14,
equally govern the other above two Frticles of our‘
Constitution, The true scope and ambit of Article 14
has been.éxplained by the SupremesCourt in myriads -

of ceses. Perhaps on no other Article of our
been

Constitution, there hes/so much of 1n—depth debate, dis-

cussion and crystalllsatlon of law, by the Supreme

Court as on these Artlcles guaranteeing fundamental

§

X 7‘1:.1'1
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71, In RIR 1953 sc 538 [fhnm KRISHNA DALNIA & DRS.

| Ve jUSTICE S.R. TENDULKRR & 0R5.7 and AIR 1979 SC 478

| /[ RE:SPECIAL COURTS BILLS cnsz7, the supreme Court

revieuwing ell the_eaflier‘cases,has comprehansively

réJSteted the scope and ambit of Article 14 of the )

gvcohstitution._-ue heve extensively quoted the dicts . .
" in the letter cese,in 1989(1) SLI (CAT) 1 [T.K.

SHENAVA & ORS. -vs.- UNION OF INDIA & ORS.7.

72, We sre not persueded by the afgument of
Counselvfor the epplicants,that R-1 split the cadre
of DOS into Levels and I1,contrery to the recommen-
detion of the II1 CPC. Resding Ann.R-3 in ite
entirety, we &re convinced,that the 111 CPC did not
rebommend,that once the cadre of Head Clerks uas_mergedé
with thet of‘DOS, the entire Cadré of DOS thereafter '
should remain as sn undiviced entity. On the contrsry,
es & result of various pay sceles,uithin:a reasonable"i
spectrum,having been merged into one,.the 111 CPC
gave the liberty to R-1,to split the integratéd:
scale into two halﬁes,uithin.fhg prbportioﬁ'of
one:third tﬁ half,aftér merging the gradé of Head
Clerk into the lower scale and thls is precisely
what R=1 ﬁ;:Zbi his Letter dsted 24- 6~1975 (Ann.
‘page 81 pf the Green Boak) as cogently eXplelned by .

d 57
Shri Pcdmaregalah (paras SGLabove)

w ,% .
no illegelity or 1mpr0pr19ty, as alyéged'by the ‘l“v )

l SR

appllcents in this respect. o %ggf
&
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 7§,'8951695;,&9 cannat be dblividﬁéto? the

"Fact,that_thg applicﬁnts:virtuélly,acquieéced in

this feit sccompli for nearly e decade-and:a.hélf,as
‘observed by us aefliér in pere 49} We need not remind

the‘sppiicents of the legal maxim that "the laov essists . |

'#ﬁ wakeful and not-theﬁsleéping‘- 1éi vigilentibus,non

dormientibus subvenitent".

74, This apart, qistinctioh of.the_cédre-of D0S
into Leyels I and II, hapékstood_the test of e farly | P
long speil of time,of neerly 8 decade and & helf, .
in view of which, this highly belataq endesvour
of the.epplicants,to seek’unification ofrfhe twbv

cedres of DOS I and DOS II st this stage, cen only

be chaerecterised, as desperate znd misconceived.

75.‘1n the iight of the aone discussion,
the coﬁtehtions such _as: the IV CPC not H?ving.éxamined ‘
the case of the cadres of DOS .1 and DOS II‘objectively{
the distinction betueen,these.th cadres being uithbut
a difference; leck of demercatioh of duties between
these two cadres and of identi?ication of these posts
2nd all other contentions urged by both Counsel'for'
the epplicants fail and the verious rulings relied upodpyf

them, in support thereof, are of little esvail.

76. We, therefore, reject as meritless, the

"‘ust'breypr of the applicénts,for unificetion of the

cadres of D0S I and DOS 1I,as one. _; o ) z
U,

77. On -




7?. Dn this score‘itself, the nther prayer too,"'”

<to assxgn the pay acala of Rs.1640~2900 to thzs
‘unified cedre,on parity with that of the InSpectors

should fail, : Eso facto. Neve:thelgss, we shall
examine the same on mefits,with,dua:deferenge to

the peinsAtaken by both Eounselifdr'the epplicants,

"‘to argue the_case'before us with verve eand vigour,

~

78. Dr Nagaréja at the oOtSet'irabed the

genesis of the evolutlon of pay scglea oF the posts

of Inspectors (0G) and (SG),VlS-&-Vls DOS I and DOs 11,
right from the stage of the I CPC to that of the IV CPC,

to shou,as to hou in the cese of the DOsS I and DDS 11,
it wss an anti-climex,as 1n1tlally they were on &’
higher plene than the InSpectors in regard to pay scales
but were later doungraded desplte increase 1n comple—
'xzty and volume ;n the nature of their duties.and the |
responsibility requiréd to be shouldered by them. |

In this regard, he invited our attention to the

Table, furnishing the relevant deteils,on page 9 of

Set I of the applications, These sre collated below

soccinctly ,to facilitete reference at a glance,

D s D D D D ST B W D D W T A B D At D " G L G ST SOV D s T A . D T T D D D U WD D A Gy A B WP = D D D S D W =

CcPC & "Head Clerk Inspector DOS Inspector

Yesf.,  (now DOS I1) - (0G) . (now A56) Remarks

_____________ B e 8 ___DOS )® K

(1) (2) (3) (4) (5) (6)

1-1931 160-280 100—(Probn)'250- 200-300 -

. _ ~120-200 - 325 o

11-1959 210-380 .  210-380 335-425 200-300 -

1111973  425-700 425-800  550-750 550-900 -

1v-1986 1400-2300 *1640-2900 1600-2600 %1 640-2900 Inspector
. L (0G6)a(sG)

merged into
one cadre,



,,;z;:f§ﬁ§s§§§orrect the d1screpancy,in the pay sczles of Inspectors
TN L .
: ~ 2

S N*\f} G) and (SG) shoun-as Re.210-380 znd Rs.320-485

. asserted, in the context of substantial diminutiqn;

79 ﬂnalysing the above ‘data, Dr Nagaraga

_submitted that et the time of submission of the
I CPC Raport DDS 11 ond DOS I,had e distinctly higher

scale af pay than Inspector(oc) and Inspector(sc),
respectively. This position contlnued5 he sa2id, in
respect'oF'DOS I,at'fhe time of sugmission of the
Report of the I1 CPC, but DOS II uaé bréught on par

uith Inspector(0G), The situstion uorsened he

seid, when both DOS IT and DOS I,uere 3551gned a lower .

pay scale by the'IIX CPC, then Inspectors(0G) end |
Inspector (SG) respectively, and this was further

aggravéted,;he_pdinted out, in the Report of the IV CPC

when the two grédes of Inspectors(BG) and (SG), uere

merged énd.assigned s distinctly higher pay scale :

' than DOS 1 and DOS 1I. This wes pafadoxical, he

botﬁ'in regard to quéntum of work and résponsibility,

in respect of the InSpectors,consequenf to introduc- .

tion of the SRP,as the system of control in the
edministration of the central excise duty,uith effect
from 1969, as pointedly obceived in p?re—Z page 25

of Chapter 4 of the 1974 Report and para 9, page 163

of Chapter 16 1b1d

30. At thls stege, Shri Padmarcgalah sought to

pectlvely, enalnst 11 CPC in the Table on page 8 of
S4t I of the appllcatlonS,_'ReFerrlng to S.N0S.6 and 3

u L

P
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. - | in Table XXIV on. page 118 in regsrd to Depertment

of Customs and Central EXClSB, under Chapter 27, Nin1~

'stry of Flnance in the Report of the 111 CPC he
po1nted out ,that the correct pay scales in respect«of

these posts then;uere as under:

(i) Inspector (0G): Rs.210-10-290-15-320-
: - £B-15-425,

(ii)Inspector (N Rs,320-15-500-25-575.

81, Shri Padmarajaiah, thereforé asserted, that
et the stage of the Report of the II CPC itself, the
Inspectors both (OG) and (SG),uere on & higher plane
then the DOS I‘and bos II,-respectiQély, in regard
to their pey sczles and the position indiceted by
both Counsel for the applicants in this respect, wes

not factual and thus misleading.

82.Dr.Nageraje explained,that the termlnal
stege of the pey sceles of Inspectors (0G) end (sG),
was later enhenced by the Department,only with 2
vieu to slleviete stagnation in these cedres znd there-
Fore,did not reflect the true picture, in regard to

the pey sczles originally recommended by the II CPC,

83. In order to escertain the fectual position,

we scrutinised the service book of one of the Insbec-
tors, in regerd to the fixation of pay both in the 0G
as well es in the $[, et the relevant time. &#s a test
check, we examined the Service book of one Shri G.8.

Neraheri, Inspector. We noticed'that his pay'waslfixed

]
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Inspector

Inspector

10-6-1970
7-4-1971

14-8-1971

- 7-4-1972

19-8-1572
19-5-1873

- o - - D M D S - P S o T W Y D D S LD AL D s A = D ND D D S A

It -is thus apparent from the foregoing,that-the

p081t10n indiceted by Sri Padmarajaish, in regard

to the pay sczles of the. posts of Inspectors(OG)

of snti-climax in pay sc

end (S6),recommended by the II CPC(pera gdeabove)

sought to be highlighted,by both Counsel for the

applicants.,

84, Dr.Magaraja, then referred to Ann.k-4,

is correct and to that extent, minimises the degree

eles;of the concerned posts,

to shou,that the nature of duties performed and the

I9°DOﬁalblllt18° shouldered by DOS ‘11 end BoS 1,

uere

substentially 51m11er, as- compared to the Inspectors.

Quite often, he said,

apportioned equelly.

G

N\

the duties of Inspectaors and work -betueen them ues

the D0Ss were. posted to discharge

In this respect, he cited refere-
nce to Ann.A-5, relating to an extensive list of files

in respect of Audit in Lalbagh Division, Bzngslore,

hended




s f

'hended over by an Inspector (SG) to 005 1. IQ' o,

order to further substantiate the affinity betueen
these two cedres, he invited our attention to Ann.AG
to A=16 end A-18 to shou, allocetion of internal
aud;t work among Inspectors and 0053, their posting

in regerd to this WwoTk, the composition of internal

~audit parties, thezr j01nt tour programme, in the

course of internal audxt etc. The posts of DOSs and
Inspectors were 1nter-changeable he sald in :ESpect
of 1nternal sudit work, There wes thus Functlonal |
81mllar1ty ‘and co-equal responsibility, in regard to_
internal audit work, hé averred. Uﬁile inter;disbarity
wae removed, intra-disparity he said persisted, in

regard to percentage of direct recrultment, end stipule-

tion of quallflcations in regard to the respective cadres.j

gs5. Referring to para 10.202 under Chapter 10,

\K
‘"Ministries and Departments®™ - 'Department of Revenue'

of_the Report of the IV CPC;‘he'pointed out, thet s
common revised pay scele of Rs;164é-2900;uas recomméhded
for the posts of InSpertors of Income Tax, Inspectors

of Centrél Excise, Preventive Officers and Examiners.
Citing reference to pare 10,204 ibid,he submitted,that a
cedre of Tex Assistants in the pay .scale oF'Rs.SBO-SQD
was created in 1979, to provide more éxperienced(and

competent ministerial steff, to deszl with impor-

‘tent matters, particulerly, in Company and Investi-

gation Circles, as recommended by the Direct

Toxes Enquiry Committee. Initially, 4200 posts of

R

A | ~ UDCs




T;;; vaé ;vliiﬁjv{{zilfeiﬂy;}l
.:UDCs out oF 6000 posts, vere placed 1n the cedre of‘
'f_Tax Ass 1stants uhich wss later enhanced to 4700
;Dnly ‘those’ UDCs, who had rendered e mlnimum service
of 3 years in thet grade end secured at least 40% of
the merks in the Income Tex Inspeetors' Departmental
Examlnatlon, wvere held eligible for promotion to the
 post of Tex Assistant. The work of Tax Agsistent he said,
- ues supervised by D0S II and BOS I, who in turd, eassis- -
ted.the Office Superiniendents, in work, relating to

assessment of central excise duty,

86. Consequent to the introduction of the inno-

bative-system'of-control viz., SRP, for admlnistration

of Gentral excise duty, from 1969 onuards, the respDDSI-v
blllty oflthe Inspectors in this regard, had diminished
considerebly as observed in the 197& Repart, end conse-
quently, the nature of duty pefformed thereéfter, by

the Inspectors, had predominantly acquired e ministerisl
character, és would be evideni from tﬁe following statis-
ticel data(All India);invregard to their pattern of
work,in the Central Excise add Customs Collecforéfe,

Dr.Negaraje submitted:

Cadre Strength




~and DOSs I end II as uhder, to bring out verious

=1 ?u% 1‘-af5.'»'fg5ll;fit;f*,fj'

87, He pointed out, that the percentage of -
InSpectors and 00S II posted as Statistical Investx-l‘
gators, in the Dlrectqrgte of Stat;stlcs_andvlntelll-'
gence, wes 50% esch and that thesé-posts, uafe'fééder
channelé,to'tﬁe posts of Sietistical lnvééﬁggﬁms.The
gtatistical Investigatofslhe’said, were inveétéd
uith‘pouers;bnder the.1944 Act and the Rules the:eunde:,’é

like the Inspectors, .

88. The Inspectors he said, were not directly
concerned with essessment of central excise duty, but
only with pre end post-assessment work, such as classi—

ficetion and valuation., -

83, He classified the duties of Inspectors

disperities as well as similarities between them:

W .l s - T MDD W G G G TS . WO D WD — S =~ a  — a W G T GFD S U = D e N D B > wu e ans min s -

s, No., Inspectors ” D0Ss I & Il
(1) (2) g . (3) :
(i)~ They are only primery ° Mostly supervlsory -
‘ workers with no execu- with cadres viz., 1DCs

tive staff below them, . UDCs and Tax As=1sta-';
nts, belov them, .

(ii) . Assist in post-sssessment Assist the Officers in
of Centrel excise duty formations above the
meinly in the Range, Range level, to help

S . solve complex esses-
sment 'problems.

(iii) Process classification Further processing

& eveluation mainly st done by UDCs or Tax.
Range level, , Assistants, supervised

by DOS I & II.




(iv) No esdjudicetion and/or
L refund,gt'ﬁange level,

(v) Help in internal sudit, .

(vi) Help in edministering
tax laws only.

drequired
(vii) They are/to be conver-
sant u1th Revenue
Accounts,

(v111)They aluays serve
under Group '8¢
Officers,

(ix) Have to put in .B years
of quealifying service.
to be promoted es Group
'8! Officers, '

Yt W v n n — —— - D M W WO N G oo WD i SEy -

no_---——---———-—n--.——-«v—-‘.———--—--—-—--—\

”This is at Divisionsal or
Hgrs, level,uhere UDCs and

Tex Assistents assist.

‘They help likeuise,

In edditiony,they essist

~in edministering leus
relating to personnel end

esteblishment,

They .actually maintain
both Revenue and Expendi-

ture ACCounts.

They sometlmes work '
directly,under Group 'A'

Of ficers,

Szme as in the czse of

" Inspectors,

- — - 0 - N A —— i Y . —

90. Though the Inspectors in the Departmeht_oF

Customs and Excise,were equated with the Inspectors of

Income Tex, in regard to pay scale, the letter he seid,

differed from them, in not being required to be in

uniform, 2nd to conform to rigid physicel stendards,

inspite of the Pact, they had to perform statutory

duties. Direct recruitment,

in their case, uwas z2lso

not high, es 75%)88 in the case of the former, he szid,

The Egemineré who were equivalent in rank,to the -

In°sectors were also not requ1red to be in unlform

!

.~/..

'§1. The Government of India he stated, had

ethup en AnomaliéS'Cgmmiftee,,tb set right the

-~

disparities
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disﬁarities arising -from the implementation of the
recommendations of the IV CPC and this vas e fit
czse, he submitted, where the verious snomalies

pointed out eerlier, needed to be-fectified.

92, Shri’G.N.Sempath, lesrned Counsel for
the applicants in Set II of ‘the apﬁlications, then
addres;ed his arguments{ He submitted that he fully
endorsed the poinfs urgéd by Dr.Nagarsje, but szid
hé would only dwell on the other espects not touched

93. Uhile the nature of duties end responsi-
bilities of the bDS I and Ii,had vestly increased,
- those of InSpéctors he asserted, héd markedly
diminished,consequent to the introduction of the
SRP system of contrpl, as wes evident from the 1974
Repart (page 163),»he said, end their work was lergely
ministerial in cheracter,'except of those in the
Preventive Section, where ectual field duty wes
involved but the numbér of Inspectors uorking therein,
wes far too limited, he stated, _DOSSVI and II he
explained, had an edge over the Inspectors, in regard
to the nature of:their duty and responsibility, in
_thet, in asddition to the technicel aspect of their
vork, they had no little responsibility, to discharge,
in a suﬁervisory capacity, unlike-the Inspectors, in
regard to.administfatiVe, establishment eﬁd budgetary

metters, Sesides, as compered to the Inspectors, who

. ) - ’ N R
. ’ were



uere ndtfreduired to.discharge their specifﬁcffield
duty continuously bu% only-intermitten@iy, és and |
when the situatioq‘demanded; the D0Ss on the other
hand he said, 'had to perfofm their‘basic duty,
‘1nc1ud1ng the technlcal espects of the 1944 Act and
Rules and the underlying procedure, uniformly through-
out.

. ,
94. None of the Inspectors he S?id vere

imparted reguler training 1n arms and thelr use, he. .
4 out

p01ntg_/ except for some superficial treinlng of =.

sport duration, in the Army Schools., The. DDSs on the

other hand; he sverred, underuwent substantial tralnlng,

in their regular discipline,

95, As regards exercise of powers -of entry - |
search, seizure and investigation,hﬁder Rules 197 to '
202‘0F the 1944 Rules, Shri Sampath submitted, that 1 i
thl‘e Coilector, Centrzl Excise, could authorise any |
officer, in this respeﬁt and there uss na bar Onvhim, ;
to empouer thé D0Ss and even &ny ministerial staff
in this respect, if exigenéy 56 warranted. He.;ent
.to the extent of plezding, that for that-mattef, even -
the louest meniel like & Peon, could be euthorised‘For.

the.purpose,by the Collector.

T N 96. In order to elaborate this argument;‘he i

'dwelt on Section 2(b) "Definitions"™,of the 1344 Act, 3
2{viii) 'Definitions' end Rule “187-0f the

)rR les, thereunder. For ready reference, theée are . :

g

— - . extracted




"Sec?(b) "Central Excise Officer" means

- any officer of the Centrel Excise
Department, or any person(includ-
ing an officer of the State Govern-
ment) invested by the Central Board
_of Excise and Customs constituted
under the Central Boerds of Revenue
“Act (54 of 1963) with any of the
powsrs of & Centrel Excise Officer
under this Act;: '

XXX o TXXX XXX <

Rule 2(viii): "Officer" méans; a Central
o Excise Officer,

XXX : . XXX ) XXX

Rule 197.~ Authorised Officers to have
free access to premises,equipment,
stocks and accounts of deslers in
excisable goods,.~ Any officer duly
empowered by the.Collector in this.
behalf shall have free access at all
reasonable times to any premises
licensed under these rules and to
any place where excisable goods are
grown, processed, stored, sold or
manufactured or to any place where
composition for match-heads or salt-
petre for the menufacture of matches

- ere made, processed or stored, and

- may, with or without notice to the
owner, inspect the building, the
plant, the machinery, and the stocks,
and the accounts and may at any time
require the owner to furnish such
information relating to the stocks’
as he may deem fit znd make a phy-
eicel check of such stocks, and mey
at any time check the records made
of the goods stocked in, or removed
from the fectory, uwarehouse or place,
or their transfer within a factory,
to that pert of the premises, if any, in
which they eare to be used for the :
manufecture of sny other commodity,:
wvhether for the purpose of testing
the sccurzcy of any return submitted
under these rules, or of informing
himself as to any psrticulers regeard-
ing which informetion is required for
the purposes of the Act or these
rules,” .

The words"any officer" appéaping in the Vefy beginh;hg

of Rule 197 ibid, he said, ues significent, as this

. | U

¢ ' - ' ' ' - did
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did not fetter the Collector, Centrel Excise,,'v

from inuesting the DDSs with the requisxte powers

'under the 1944 Act.

9. Shri Padmarajeish,as @ counter to uhat

Or,Nagaraja endeavoured,to briné out the disperi~

ties betueen the cadres of Inspectors and D0S ! and

11, souoht, to pinpoint the Followlng inequalltles

betueen them:

,'__m;_Q_---;-,_;---ﬂ___-_-_f_-_---;
S.No., . Inspectars '
(1) (2)

e e > D " . e~ P ]t > - e T > - — ) -

(i) They belonged to Group
' ~ 'C' non-Gezetted, non-
ministerial staff i,e,
txecutive cadre.

(ii) Essential educational

qualificetion for recruit-

ment waes a Degree from
a recognised Univé8rsity
or an equivelent quali-
fication,

(iii) Method of recruitment-
75% by direct recruit-
ment, 25% by promotion.

(iv) Have to be on duty round
the clock,on account of
the peculizsr nzture. of
their field work,entail-
ing exercise of pouwers
of search, seizure,arrest

the Rules,They have to.
perticipate in reids,sear-
~ches and survédillence.They

etc. under the 1944 Act and

> s - Dt = o - - " -

" DOS 1 & II

D o Y D D A - DD T D . - - =

They belonged to Group
'C' non-Gazetted
Ministerigl Steff.

Metriculation or |
equivalent quali- -

fication.

By promotion cent perQ

cent from among UBCs or:

Stenographers,eccord-
ing to the minimum

8 yeers of service pre-!

‘seribed., .

Largely perform
ministeriel i.e,.
desk work.

have no fixed hours of work,

(v) cees




(vii)

-(viii)

(ix)

().

 Minimum phys1cal sten-
derds prescribed’ f‘or
recru1tment

Have, to.undergo an Induc-

tion-€ourse in the Army
Training Schools,for a
period of three months,
during which,training
in arms end ueapons is
imparted, .

Are required to be in
uniform and possess ilden-
tity Cerds while discharg
ing their field duty.Exe-
cutive Officers upto the
rank of Assistant Collec-
tors, Central Excise,have
to wear uniforms,

Hzve to face risk and
hazardsuhile dealing with
dnti-social elements in
the discherge of their
field duty.

Have no take part in
ceremoniel parades,

Exercise powers concu- .
trrently not only under
the 1844 Act, but slso
under the other e2)llied
Acts such as Customs Act,
Nercotics and Drugs Act,
FERAR Act etc. znd conse=-:
quently their terriforial
jurisdiction gets enlar-
ged,

No such stendards

.'vprescribEd.

Only'ministerial
trzining of shorter

duration is imparted.

No such stipulstion,

- No such risk andA

hezard faced.

No such participa-
tion is possible.

No such responsi-
bility and exten-
sion of jurisdiction,.

. .y . ——— —— - - D S ) " P A M D S . - —— — — D A A - — S S WD TR " WO CRD s> v s

98, The duties of the Inspectors he séid, were

broedly outlined by the Government of India,in its

Letter dzted 26-12-1986. They were illustrative but

not exhzustive,so as to permit flexibility in the

discherge of their duties,he gxplaiheﬂ..

"

-
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B L 99; As:iégéfag g}eréi;é?vapQUeféYSUCB.es . |
segrch; éeiZure,“éfgest_etc.,'Shfi Pédmarajaiah | ‘
leid stress, on the derihitioh'dfithebterm’“Centrgl
Excise Office:",uhder Section i(b)»ﬁf tﬁe'194& Rct, |
Unless.an-officiel of the Central Excise Departménﬁo

" was invested by the Central Board df Ex;ise anﬁ

r - o Custom;,uith the requisite pouers, he‘could'ﬁot

exercise these pohefs,.he asserted; Such pouers hé.
said, were invariably conferred,bnly‘on the gxecufive
ofFiceré,uptoAthe levg{AoF Insbeéfﬁrs,?or'prppét énd
effgctive discharge of their field‘duty,whicﬁ entailed
‘seafch, seizyre, arrest etc., not infrequently,vunder
hostile circumstences,?or»thch'they had to prove: !
equal, by virtue of their physical fitness and equip-
- ment with arms and trzining in their use. = By no

. \

stretch of imagination,he argued, could & ministerizal

afficialynot sdbjected:to rigid physical‘standards.
.unarmed -end untrained in the Qse of erms, be expected ;
to discharge this onerous and hazérdous'duty end that

too,in civilien sttire,

100. At this stsge, we must first settle this
tartuous debate,2s to whether D0Ss can be euthérisgd
to exercise the above powers in the field,under the

1944 Act znd the Rules thereQnder. Let us first

examine, as to whether the epplicants fall within Z
he term "Officer"y es deFined in Rule 2(viii) of

|

2 S ‘-' ﬁéi o

-~ T 1979

the 1944 Rules, specislly,in the context of the




.g;;ﬁ;;ﬁsﬁr ‘

1

1979-R96ruitmaht'ﬁulés, uherein,tﬁey"paVe bean .

catégérised as‘minigierial(emphasis.ﬁdded); as
cohﬁarad to the Inspectors, who have been designe-

ted es non-ministerisl(emphesis edded).

101.. In this regard, it is pertinent to
refer to Rule 9(17)fof tﬁe Fundamental Rules(FR),
defining the term,"minister;ai sgrvant“; It reads
thus: | ‘

"ministerial servant means, @ Government
servent of & subordinate service whose
duties are entirely clericel(emphasis
edded) end &ny other class of servant,
specially defined as such by general
or speciel order of the Central Govern-
mento" .

1t is evident from the 1979 Recruitment Rules
thEmselveé,that the applicents have been catego-

rised as ministerial,

162 ,Rule 5 of the 1944 Rules, in regard to
“"Delegztion of powers by the Collector", reads
thus:

"Unless the Centrezl Government in any
cese othervwise directs, the Collector
mey authorise eny officer subordinate
to him to exercise throughout his
jurisdiction or in eny specified ares

therein, 2ll or any of the powers of a-
Collector under these Rules,”

ARt page 1077 of the "Guide to Centrel Excise",
by Arvind P.Dester, 1988-89 Edition, we notice, that

different Collectorates have issued, Trade ﬁbtiCes,

stipulsting the "proper officer", who is to _exercise

] .
powers under various rules, We see from one of such

w—

d& | , ,'; ‘ ‘Trade



sed under Rule S ibid.

-jurisdictibn, apart from their/being invested with

\cese of peons,as contended by Shri Sampath!)and_théif .

!'capability to exercise thé pequisite pouerévin the fielq

- 57 -

Tradé,thicés;'reprOduced in the aforessid Guide,
that no ministeriel officiel, let elone DOSs(es

in the.cese of the epplicants) have been suthori- 2 :i

103. The term "Proper Officer®, hes been
defined es below, eccording to Rule 2(xi) of the
194&§ulesz

"Proper Officer™ means, the officer’in
whose jurisdiction the lend or premi- . |
ses of the produce of any exciseble - !
goods or of any person engaged in any
process of production of, or trede -in,
such goods or contsiners thereof, e
whether as a2 grower, curer, wholesale
dealer, broker or commission asgent or
manufzcturer or intended grower,curer,

- yholesele dezler, broker,commission
zgent or menufecturer zre situated.”®

Nouhere do we notice, that the ministerial steff,

let alone,the applicents, exercise, such territorial
- 4& ﬂot . |

the requisite pouers,

103 . Reeding as .2 whole,the definitibns of N
the verious terms,under the relevant rules reprodpééd
ebove,in conjunction with-Section 2(b) of the 1944 ﬁét,
es slso with Aules 5 anhd 137 théreunder, in their
prbpér collocztion and context, the contention of
both Coumsel for the epplicants, that the D0Ss and i

' d even P

in fact,2ll ministerial and/menial steff, regardless

of category, renk and stetus{to cite the extreme

\

O E e
: - ' : : " X ~unarmed '
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unarmed and without Tequisite training in the

. use af'arms,féli uithin the definition of the

ferm,"Céntral3Excise foicep", seems to us,not
only far-Fetchad_th 2 mere Figment of their
‘ihaginetion;ﬁqrticulgfijzkhe context of the
definition of the-term,“ministerial servant®
uﬁder FR 9(17) {pars 98 stove). fhe.qontention ’
of Shri Sampath,that even e menial,like a peonqA\
is a "Centrel Excise Officer", in the above context

to say the least,is bizarre and preposterous.

108, Shri K.Suman, lesrned Counsel erquing
on behalf of his Senior D:.Nagaraga, inyited our
ettention to Rule 4 of the 1944 Rules, which rezds
tpusz'

"Rule 4, &ppoihtment of Officers:

The Central Boerd of Excise and
Cuctoms may appoint such persons -
es it thinks fit to be the Central
Excise Officer or any of the powers
conferred by these Rules on such
Officers,"

Hé‘informed,that the DOSs too, could be promoted &s Sta-
tisticel Investigators, like the Inspectore, in 50%

of the vacencies,in the Directorste of Statistics |

‘enc Intelligence{Chart II in the Grey Book) end

in this connection,invited our attention to the':
Government of India Notification dated 28—?—1978,
eppearing on page 92 of the.Central E*cise ﬁaﬁual

by R.K.Jein, 1987-88 Edition, wherein, among others,

L} . '
the Statistical InvestigetotS(Senior Grade) are seen

N ;
g& . :

. t

. .

;

. S 3 to



to have been epp01nted by the Central Board

of ﬁxcise and Customs;as the “Central Excxse
Ufflcers" and invested &aan with requ181te
pouers under Rules 173-8 and 226 of the 1944
'Rules, exerc1sable by an éfficer of the rank of
Inspector. Rule 173-G relates,to the procedure'
to Se Foilowed by an assessee, in regard to main-
tenance of aﬁ account4§urrent with the Qﬁllector,
" .separately, for each excisable goods eﬁc.;'uhiie
Rule 226 prdvides; for tﬁe me nner ig‘uhich entry
books, stoék accdunt end warehouse registers are
to be malntalnad The\endeevourvdf the Counsel
for the applicants seemed to us,to show that they
- performed similar field dut;es as the Inspectors,
in order to establish, that the nature of duty
snd the responsibility involved were alike. The
provisions ef~the abbve rules;héve a résttictive

scope, in the sense thet they essentieally pertain

to work of 2 ministeriasl chzracter. He pleaded, thet

Rule 4 ibid should not be interpreted with a

pedzntic and lexicographic zpprosch but in & meanner,

as to subserve the aim and object of the 1944 Act

"end the Rules thereunder, zs s whole, He therefore

urged,that the szid Rule read conjointly,in its true

— ’ 103.Nouvhere




106. Nouhere, has it been shoun to us, thet

'vthe DOSs, are required to ‘perform the field. duties

of the Inspectors,in regard to search, selzure, errest,
surveillance etc. Ue'have discussed eerlier, the
impedlments to the DDSs, in not being able to discharge
this duty, for want of requisite tr21n1ng in this
.respact, as in the cese of the Inspectors end belng
unarmed for a task, which entails risk and hazard.

VIn this background, the legel maxim: "the coul does

not meke the monk" - cucullus non facit monachum ,

‘seems apposite to them., .

107. In the light of what we have discussed
sbove, we find no merit, in the»contentioniof the
Counsel for the applicants, that DOSs fell within
the definition of. the torm, "Central Excise Officer®,
under Section 2(b) of the 1944 Rct and thet they
can be invested by the Collector, with the requisite

N

pouers, as in the case of Inspectors, under that fct
—

and the Rules framed thereunder,

108, Shri Sampath,sought to brinc out the
anomalies, as e result of tﬁe avenue of promotion
opened to the UDco, Stenographers and Draftsoen, to
the posts of Inspectors(0G) undar{theA1979 Rules,
as e result of vhich, though toese cadres uere
'louer than that of DOS 11, the incumbents the;oon»”
he said, eventuslly stole 2 merch over the latter =

£MJ i - o ‘\_

L} . N
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to prove, uhich he rererred to the deteils
furnlshed in the statement at page 185 of the

Green Book.

108, Ue have prUSBdAthié tebular stete- .
menf'es\uell,as the relevant 1979 Reciui&meﬁt
ARulés. Ua-notice,.that the Reérui£ment:ﬁu195'
lay dooﬁla minimum length of sérvice iﬁ thé

immediaie:louer gradéé, sétisfaction'of tﬁé

reqﬁired physicei_standards end passing 6f the
Aprescribed;urittén end other tésﬁsffo% the ebove:

cadres ,for qualiﬁcation for promotlon, to the

post of Inspector(OG) Ue see no 1llega11ty therein,

' in the' llght ‘of the dlcte of the Supreme Court

in AIR 1960 SC 284 (1960)2 SCR 311[:“LL IND IA
'STATION MASTERS' ASSOCIATION v. GENERAL NANAGE:7
and in AIR 1962 SC'36,ZEENE8AL-NANAGER v;_RANGACHARl7'
that Article 16(1) of the Constitution, does not
prohlblt 1ay1ng down of efflc*ency or other quali=
'Flcatlons for securing the best service for being
eligible for promotion, which quallflCEtlorﬁ may
not_ne&essarily be techniéel. Besides; nothing

: prevénted the applicanfsvﬁﬁé.availing aof this
opportunity of career advancgmenf,ét the: right
ime, Ue_therpfore find no:meritAin this conten-

lon of Shri Sampst.

= _ - 110.8hri
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- 140. Shri Suman’ submitted that the

the duties of the Inspectors vere not vell -

defined in the Letter dated 25-12-1986(para 98 abova)
referred to by Shri Padmarejeiah. He more or less '
raiteréted?therther points urged by Shri Sempeth
and stressed thet-this Tribunel cauld.interferb

and render justice to his cllents, even in the

llght of the ruling of the Supreme Court in CHAURASIA'

cese,for which he invited specific reference to

 pares 17 end 18 of the judgment,.

111.Shri‘Padmarajaieh.relied strongly on
the dicta of the Supreme Court in ARIR 1968 SC 850
JUNION OF INDIA v, P.K.ROY & 0RS7 to show,ss to hou
there was no perity betﬁeen the applicants es D0Ss
and the Inspectors,in regard to their nature of
duties and responsibilitiee, In perticular, he
relled on the Follou1no factors outlined thereln,
for determlnation of equation of posts,at the time
of integration of the States in 1956, under the
Stetes Reorganisation fct, 1956, wﬁich vere approved

by the Supreme Court:

(i) The nature and duties of 2 post;

(ii) The responelbllltles end powers
exercised by the officers holding-a"’
post; the extent of territorial or
other charge held or res:onsxbilltles
dlscharged~ S

(iii)The minimum quallflcatlons if any
prescribed for recruitment to tha

postsand

! J%/ | : (iv) B

pa—




- 63 -
(iv) The salary of the post.

1.112. Shri Padmérgjaiah laid empha;is,qn the
first tuo féctors, in the context of fhé disperi-
ties brought out by him,betuwsen the postAof Inspec-
tors and D08 I and II in psre 97 sbove. He esserted,
thet all the above peremeters squarély epplied tovthé

. cese before-us, to prove, that the Inspedtors Wwere
on & higher plane, as compered to the DOS I and II,
in regérd to fﬁe nature of the ddtiés performed énd
the ;esponsibility shouldered by them and therefores,
the latter he said, could.not Ee equated uith the
former, as prayed by the applicents.
113. He also iterated the dicte dfighé'Supreme
"Court in CHAURASIA'Q cese(para 59 above) pérticularly<
“with réference_toapéra 17 of that judgment,to show,
tﬁat the equation oFItheAposts in‘questiqh,should be
determined by expert bodies like the Pay'Comﬁission
end that SUCﬁibOdies es 2lso the Executive Government,
sre the best judge,to‘eVelugte the nature of dutieé’
- and responsibilities of the posts in question, The
1v CPC eﬁd the Respbndent Department hed ngt deemed
it justifiaﬁie, he said,to équatetha posts of D0Ss

end Inspectors)taking-duly into aCcouht,the prevelept

“qualitiéswin'many respects,es spelt out in pars 97
e, he said,

114, We have examined carefully the rival
ttntions in regsrd to the above, &8s elso the relevant -

N

— . record..




'lifrecord pleced before us, Ue are persuadei

‘tenfold thet of the 00S(pere 83 sbove) on'a hlgher LY

the submission of Shri Pedmeregaieh (paras 57 te 99
in pertlculer) that the posts of DGS bear no pefity

‘uith those of In pectors. It is ganerelly said,thet

an executive knows SOmethlng about everything, mhlle

8 mlnlsterlal servant knous everything ebout something.

The executlve functlons of the Inspectors specially
in the sphere of their preventzve duty(uhlch is thelr

primery function) eet them as a class apert, as

compered to the DOS (whlch post the eppllCants hold)

-in.p01nt of their special trelnlng(lncludlng use of erms);

to enable them to dischsrge the functions of entry,
sesrch, seizure, arrest etc.' The mimisterial'steff
in the Department,like the epplicents,mey eccempeny
the field perty,uhile the above Functlcns are performed

by the Inspectors end other executxve eteff, but the

character of their role is only Eerlpherell as.compered
to that of the latter, which is inotel(emphesis edded).
The epplieents and the InSpecters,may have eome idemtitx i
in the sphere of internal eudi£, but yetAtheir'rples | :
are distinctive, in that, in the cese of the lettee, | 1
the emphasis is on the technical eepect,\uhile in that §
of the former,the accent ls;on the clemical sspect, If the
duty of Inspectors uess on ell fours with thet:of.the

DDSS, there was no need for the Goverhment of lndle to
enterteln a large complement of InSpectors, more than

-

pay scele, with po little financisl etrain on,the

s or Lo
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;country's.exchéquef. It is manifest %hbrefrom;;that

the Inspectors have a-deflnite role to play,not only
in the field (uhich is their 1egi£imate sphere of
duty) but slsc in essisting the internal sudit in

'technical matters, ue heve broedly referred to the

. feaztures of internel audit in pera 27 above.

115, While the Inspectors,. by virtue of their
higher acidamic qualificatioh, superior and specia-

lised treining end experience sre versatile, the

' D0Ss like the spplicents,have only e resﬁricted role

to play,in the ministeriel sphere. The fact, that the
InSpecths’and'the D0Ss 1like the epplicahts collaborafe

in the sphere of internal pudit, does not ipso facto

me ke them equals, as their roles in'thié audit are -
distinctive,for the reazsons aforementioned, epart
from the fact,that the complexion of "their field duty

and respansibility, set them as 2 class apart,‘as

' field execitives,which is relevant in the light of

the definition of a "ministerial servant",under "

FR 9(17) extrectéd in pera 101" ebove, fhere is
thus, no total reciprocity snd/or identity,in so far
as the Inspectors and the applicants (in the posts of

DOS 11) are concerned, in the entire ggmﬁt(emphasisA‘

added) of their duties znd responsibilities,as clzimed

the applicants. The legal mexim that "the less,

lueys included in the gréater"(and not yice versa)

‘

eo guod plus sit semper inest et minus is apt, to

U
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se’ of the Inspectors,as compared to that
o?)%h:;éppllcants, whose duties 28 statad earlier,ere

not wholly co-extenslve,uith those: of the Inspectors,

. A

but restrlcted to ministerial work only. To use 8
currant phrase in this context, their case is only good
in perts like the curate% egq!, for comparison with
the Inspectors, in the limited sphere of internal
sudit, where too,their roles are yet distinctiye,as
discussed eariier. There is no question of precisicn
of methematiczl aéuality_or of equality neer to it,
es the hiatus is‘too wide,to permit compsrison 8nd
therefore, the various rulings cited and discussed
by us above,on the principle of equality,in regerd
to.th%bosts of DOS I 2nd DOS II,equally govern that

of Inspectors vis-a-vis DO0Ss,

116, The dictez of the Supreme Court in the
ceses of CHAURASIA and P.K.RéY (paras 59 and 111
respectively) in 5ur view,comes to the eid of the
respondents,in distinguishing the cadre of Inspectors '
from that of the D0S,in the light of the pr1nc1ples

enunciated therein,

117.As stated earlier, we had heard this

metter for five days in succession and thé}héﬁiing

. “
.X'," 4 -

was concluded on 10-3-1989, Houever, Dr,NagaraJa’

P

produced before us on 15-3-1983, = copy oF the . .
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. T Letter deted 29-11-1988,sddressed by R=3 to R-1,
~ wherein, he hes ‘statéd inter slie, es under:

v "4, At present three supervisory . '

- '~ cadres- viz,, D0S L-1, DOS L-11
and Office éuperintendantfin -
the pey scele of Rs,1400-2300,
-1600-2600 and Rs,2000-3200 ' :
respectively sre existing in’ _ \
this Collectorate, No supervi- .
sory officer is working in the
scale of Rs,1640-2900. Prior
to implementation of the Revised
Pey Rules,1986, there uere slso
three supervisory cadres namely
DOS L-11/L~1 and Office Superin-
-tendent in the pay scele of -
Rs,425-700, 550-750 end 700-900 .
respectively, but on implemente- !
tion of revised pay Rules 1986 - '
the pay scele of Rs.1400-2300 - .
_has been recommended to 00S L-11
‘and Rs,1600-2600 has been recom-
mended to DOS L-1 instead of the
pay scale of Rs,1640-2900 for
D0S L-1I and some other sczles
for DOS L-I, The duties and
responsibilities of these DO0Ss
and Office Superintendents are
one and the same, As.such,
instesd of keeping tuwo supervi-
sory cedres with designation as
D0S L-II and DOS L-1I, I em of
the opinion that the cadre of
DOS L-II and L-1 may be merged
2s one cadre with the name of
Deputy Office Superintendent,
with pay sczle of Rs,/1600-2600
or scale of Rs,1640-2900 as is
done in case of Inspectors, then
having two grades of OG and SG,

5., The suggestions is made more so
keeping in view the fact that
there exists one more cedre of
Tax Assistants carrying the pay
scsle of Rs.1350-2200 whose

2 promotion is being considered
ngl?r%h”%%ongst Upper Division Clerks
with pay scale of Rs,1200-2040.
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In the event of upgradation
of the post of DOS L-II to that

of D0S, the post of DOS could
directly be filled in from emon-
gst the Tax Assistants."”

-~

R copy of the ezid letter, was furnishedAby
Dr.Nagaraja, to Shri Padmarajaiah. We heard
both of them in the metter. &t best, the
aforesaid letter;is only of the nature of &
proposal by R-3 to R-1, but the same houever,

does not in any way influence the decision, ve

have arrived at, on the bacis of detailed

discussion es above, that the post of DOS,

does not bear perity with thet of the Inspec-
tor,
118, In fine, we find thet both Sete of

applicationé are bereft OF_merit and therefore

we dismiss the ssme, with no order housver,

as to costs.

VICE CHAIRMAN, N
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