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To 
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Set I.R. Vlswthe 	 capartownt of Revenue 
North øloak 

Shri R. Durgepresed 	 NOW OsIhi 110 001 
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B, Shri Eq  Negareju 

(SiNce. I taB — 

Deputy Office Suprintedent (Lve1 II) 
Offiie of the Collector of Central Excieo 
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rgalore - 560 001) 

9, Or R.S. Nsartja 
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Tha Collector 
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io/c, 30th Croea, 7thlock 
3$yana9ar, Bsngalore - 560 082 
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passed by tis Tribunal in the above said application(s) on 17-3-89 	-. 
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Present 
4.. 

THE HON'BLEflR.. jUSTICE K.S.PUTTASURMY ... VICE CHAIRMAN 

THE HON'BLE MR. L.H.A. REGO 	 ... MEMBER(R) 

APPLICATIONS NOS.687 TO 690J1988F 
cju APPL ICAT IUF691 T06.9411 988 F 

RPPLICATIONS:687 to 690/88: 

1. Sri H.S.Ananenthapadmanabha, 
42 years, 5/0 SSubbareo, 
Dy.O??ice Superintendent 1-1I, 
Central Excise,Bangalore. 
Smt, 

2.LB.f1.1inutha, 40 years W/o S.Ravindrenatha, 
Oy.Office Superintendent 1-lI 
Central Excie,Bangalore 

3. Sri R.Durgaprásad 
45 years S/o Late Sri R.Sambesivarao 
Dy.Office Superintendent-.L II, 
Central Excose,Bangaiore. 

4, Sri B.R.Sridhare, 35 years. -
S/o B.Ramachandra Sastry, 
Dy.Qf?ice Superintendent L-II, 
Central Exclse,Bangalore. 

(By Dr.M.S.Nagaraja, Advocate for 

01 	 APPLICANTS 

Applicants) 

-vs.- 

Union of India 
represented by Secretary.  
(1inistry of Finance.) 
Deptt.or Revenue, Worth Block,. 
New Delhi. 

Chairman 
I fk A 

5 	
Central Board of Excise & Customs 
(RD. II-A),New Delhi,  

/ 
e 

tX 

)(St 

ollector, 
entral Excise, Queen's Road, 
angalore. 	 .. 	.. 	RESPONDENTS. 
i M.S.Pedmerajajah, Senior Standing Counsel for 
tral Government, for, respondents) 

. . . . 2 
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A EPL EAT IONS NOS .691 TO 694188(F): 

Sri A.S.Venkataramajah 
S/o P.Subbaramajeh 
Deputy Office Superintendent 
(Level II) Central Excise, 
Bangalore. 

Sri P.K.JEnardhanarao 
W  5 /o Sri P.Krishnareo 
Deputy Office Superintendent 
(Level II) Central Excise, 
Bangalore. 

Sri Doddernganpa S,/o Muddanna, 
Deputy Office Superintendent 
(Level II), Central Excise,Bangalore. 

E.Nageraju 5/0 Eranne 
Deputy Office Superintendent(Level II) 
Central Excise. Bsngalore, 	.• 	APPLICPNT5. 

(By Shri G.Sampath & Sri Rernesh Ananthan, 
Adoctes for the applicants) 

vs.- 

Union of India 
represented by Secretary 
11inistry of Finance) 

Deptt. of Revenue, North Block, 
New Delhi. 

Chairman, Central Board of 
Excise ad Customs(Ad.II A) 
New Delhi. 

3 Collector of Central Excise, 
Queen's Road,3anglore-1. 	 .. REPODENTS 

(By Shri i1.S.Padmerajaiah, Sr..tandino Cour.ael 
for Central Cot. for respondents. 

These applications coming on for heerinq 

this day, HON'BLE 1R.L.H.A.REGO, MEMBER(A), made 

the\ following: 

0rder 
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These are in all eight applications in 

two sets, namely, Applications Nos.687 to .690 

and Applications 11os.691 to 6949  all of 1988(F) 

/uhich for ease of reference, we. shall designate 

as Sets Iand II respective17, wherein, the main 

prayer is, for a directio to the respondents(R), 

to merge the cadres of Deputy Office Superinten-

dents, Leuel1'('DO5-I') and Deputy Office 5uperin-

tendents, Level-Il ('Dos_lI') into a unified cadre 

and to assign the pay scale of Rs.1640-2900 to this 

. . 	cadre, on par with the Inspectors of Central Excise 

and Customs ('Inspectors') with effect from 1-1-1986 

with consequential benefit. 

As all these applications are alike 

on law and facts, we propose to dispose them, of, 

by.e common order. Unless otherwise stated, the 

various Annexures cited herein, bear reference 

to Set 'I,of the applications,for the sake of conve-

nience and uniformity. 

Besides, the applications proper(viz., 

the 1st and the lInd sets, bo.th  bound in yellow 

	

over 
	the applicants have presented,two bound 

,/ d•cT 	\ ' 	pendia,consisting of relevant charts, Government! ' 
bertmentai/Circulers/communicetions/instructions etc., 

. 

-' 	r. 	. 	• 	. 	. 	. 	• 	 one 
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one bound in green cover and the other in 

grey, to fecilite.te reference, to whlch,we 

shell refer, as the 'Green' and the 'Grey book', 

respectively. 	 - 

4. The following is a portraitof 

the case, as is relevant to the ,questions urged 

in these eoplications. The applicants are at 

present working as DOS II,in Group-C ministerial 

cadre, in the office of the Collector of Central 

Excise, Bangalore, as distinguished from the 

field or executive cadre, to which the Inspec-

tors belong. 

5. The following organisetional chart 

(see: Chart I in the Grey Soak) depicts the 

position of DOSs,vis--vis Inspectors,in the 

Customs and the Central Excise Department, 

which is material to the questions to be 

resolved,in these applications. Chart II ibid, 

portrays in comparison, the position of DOSs, 

vie-a-via Inspectors qin the Central Excise 

Department and of Preventive Officers,vis-e-vis 

Exemjners.jn the Department of Central Excise 

and Customs respectively. The concentricChert III 

ibid1denotes the relative position of DOSs End 

Inspectors,with their. superiors,es well as their 

-1 	 subordinate 



subordinatestaf?, Section and Divisionuise.. 

Union Mirristry of 'Finance 
(Department of. Revenue) 

Central Board of Excise & Customs 
Chairman 

Collectorate 
Customs/Central Excise/Combined 

Collector 

D.C.(P & E) 

C.A.O. 

I 
A.CA.O A.O. Supdt 

0,p.s. 
map 

1 . -i 
l.A.. UDC LOC 

DC/AC 	DC'AC 	DC! 

D.0 -- Audit 
I' •1• 

Sup'erin- Ex•C.Ex 
tendent (A/C)1  

'I  
DOS Inspr In 	DOS 

(Audi- (Audi- (Audi- . (Audi- 
tor) tor) tar. tor) 

AC 	DC/AC 
Division 

Superin- 	P.O 
tenclent 

I 
Inspr. DOS DOS Inspr 

IT-1- 
T.P. UDC LOC GR.D 

Abbr: AU 	•. 	Administrative Officer 
PC 	.. 	Assistant Collector — 

Customs/Central 'Excise 

ACPO 	•. 	Assistant Chief Accounts Officer 

CAO 	- .. 	Chief Accounts-Officer 

DC 	.. 	Deputy CictOr, 	- 
Customs/Central Excise. 

DOS 	.. 	Deputy Office Superintendent 

	

C.Ex(P/c) 	Examiner of Centtal'Excise(Accounts) 

Inspr. c  

/ 	 c\updt. .. Superintendent 
- TechnicElAssist2flt 

07 
-.D.C. .. 	Upper Division Clerk. 

ft1 
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and Irispectors,in the Ordinary Crede (DC) and the 

Selection Grade (SG),uere as under: 

-------------------------------------------------- 

S,No. 	 Post 	 'Pay scale 
(Rs.) 

(i) 	 (2) 	 (3) 
----------------------------------------------- 

(i) 	DOS -II 	.. 425_15_500EB-15-560-20-700 " 

Dos-I 	.. 550-20-650-25-750' 

() 	* Inspector(OG) 425_15_500_EB_15_560_20_700EB 
25-800. 

(iv) 	Inspector(SG.) 50020-750-EB-30-900. ---------------- ---------------- 
NB: *The pay scale for this post, is said to have 

been later revised,to Rs.50020-700-EB--25-900' 
for the period from 31-12-1985 to 1-1-1980,on 
per with the Inspectors of Income Tax, pursuant 
to the Order of the Jodhpur Bench of the Central 
dministretive Tribunal, pronounced on 13-4-1987 

in PpplicetIon No.609 of 1986(T)fforrespondiflg 
to Writ Petition No.608 of 1984, in the High Court 
of Judicature, Rajasthan, Jaipur Bench) - vide 
1nnexure R-1, peges5l to 58 of the Green Book. 

7. The cadre of DOS,came to be split into 

Levels I and II,according to Letter dated 24-6-1975 

of R-1 ('nn.C, pages 81 and 82 of the Green Book). Further, 

the grade of Head Clerk - the revised pay scele'of 

which was identical with that of DOS 11,-came to be 

merged with the latter. The 'relevant paragraphs of 

the aforesaid Letter dated 24-6-1975, are extracted 

below, to facilitate correct appreciation of the 

background: 	 ' 

"1 em directed to say that the Third Pay 
' 	Commission in Chapter 10 of their report.;  

have, inter-alia, recommended that a 'por-
tion of the posts on the, existing scale 
of Rs.335-425 ranging from one-third to 
onhalt' should be placed on the revosed 

scple 	 , H 
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scale of Rs.425-700 and the remain-
ing posts-- pieced on the revised scale 
of Rs.550-7-5O. This recommendation of 
the Commission has been accepted by 
the Government. It has accordingly been 
decided that-the posts of Deputy Office 
Superintendents in the various Central 
Excise Coilectorates on - the existing 
scale of Rs.33.5-425 should be distri-
buted into two Levels of Deputy Office 
Superintendent on the revised scales 
of Rs.425-700 and Rc.550-750 as noti-
fled in the Gazette of India Extra-
ordinary No.239 dated. 26-9-1974.Those 
on-the scale of Rs.550-750 will be 

- 	 designated as Deputy Off'e Superin- 
tendent Level-I and those on the scale 
of Rs.425.-700 as Deputy Office Super-
intendent Level-Il. 

	

xxx 	 xxx 	 xxx 

	

xxx 	 xxx 	 xxx 

5. In consideration of the fact that 
the revised scale of pay for the post of 
Deputy Office Superintendent, Level-Il 
is identical with that of Head Clerks, 
it has been decided that the grade of 
Head Clerk should be merged with the 
grade of Deputy Office Superintendent, 
Level-Il and, accordingly, there will 
be no grade called "Head Clerk" here-. 
after. However, all the existing 
Deputy Office Superintendents who are 
placed as Deputy Office Superintendent 
Level-Il in the scale of Rs,425-700 
should be assigned seniority in the 
grade of Deputy Office Superintendent- 

	

Level-U 	•bloc. above the Head Clerks 
who are re-designated as Deputy Office 
Superintendent Level-lI.11  

B. The following revised pay scales for the 

posts of DOS I and DOS II and Inspectors, came to be 

accepted by R-1, on the recommendations of the 

Iv 

's BANG 'i 	 - 

71 



IV CPC: 	 • 

Post 	

PaIII 
Scale 

Rs.)
-----------------------------  
--------------------------------- 

DOS II .. 1400-40-1800-ç.8-50-2300 

DOS I 	.. 1600-50.-2300-E8-60-2660 

(ii.i) **Jn$pector :1640-60-2600-EB-75-2900 

------------------------------------------------- 

NB **The Selection Grade in this post, which 
existed earlier, came to be abolished, 
consequent to revision of pay scale,as 
above. 

9. The applicants allege, that certain 

anomelies,in regard to splitting and equation of 

ministerial cadres of DOS and assignment of 

unequal pay scales,as compared to the cadre of 

Inspectors, had crept in, in the recommendations 

of the IV CPC,in Part-I of its Report, presented 

to R-1, in June 1986 and accepted by the latter 

on 13-9-1986. In order to remedy the same, the 

applicants had approachedthis Tribunal, through 

applications tJos.1991 to 1993 and 2039 to-  2043 of 

1986(F), with a prayer., for unification of the 

two ministerial cadres viz., DOS I and DOS II, 

into one and assignment of the aforesaid pay scale 

of, Rs,1640-2930,to this unified cadre, on per with 

that of Inspectors, on the ground, that the nature 

of duties performed by them and the responsibilities 

shouldered, were substantially alike,to those of 

4. 	H 
the 
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the Inspectors. These applications were disposed 

of, by this Tribunal, on 27-8-1987, with the 

following order (Ann,A-1): 

We permit the applicants to file 
their written representetions on 
their claim before Government, 
within a period of one month 
from this day. 

We direct Government of India 
in the Ilinistry of Finance to 
examine and dispose of written 
representation if any to be 
filed by the applicants within 
a period of six months from the 
date such representations are 
filed before it. 

All questions are left open." 

10. Pursuant to the above order, the applicants 

are said to have addressed,a detailed representation 

to R-1,on 17-9-1987(Ann.2), with relevant date in 

support of their claim, for unification of the two 

cadres viz., those of DOS I and DOS II and assign-

ment of the pay scale of Rs.1640-2900,to this ur?ifIed 

cedre,on par with the Inspectors. 	 - 

11. The applicants allege, that R-1 did not 

consider their representation objectively and in 

depth, but rejected their claim, by a terse, cryptic 

and unreasoned order, by its Letter dated 4-12-1987, 

copy of which,uas sent to them by R-3, through his 

Letter dated 10-12-1987(Ann.A-3). 

1ac ) II 	12. Aggrieved, the applicants have come 

<
before uS, for redress, through their present 

applications. 
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The respondents have filed their reply, 

to bet I of the applications, resisting them and 

proposed to adopt the same for Set IJ,too. 

Before we go into the merits of this case, 

it would be helpful to femilierise,uith the histori-

cal background of the Department of Central Excise, 

its structural reorganisation in respect of its three 

main wings viz., (i) Executive (ii) Ministerial and 

(iii) Intelligence and Preventive; the manner •in which 

this tried functions,in concert and/or independently 

in the implementation of the provisions of The Central 

Excise and Salt Pct,144 ( 11944 1ct', for short) and 

of the Rules thereunder viz., The Central Excise Rules, 

1944 ( 1144 Rules', for short). We have culled triis 

materiel 0 mainly from the 1963 Report of the Central 

Excise Reorganisation Committee ( 11963 Report' for 

short) and the 1974 Report of the Central Excise(Self' 

Removal Procedure)Revieu Committee, Vol.11 - Orgenisatidn 

('1974 Report', for short). 

Until 1938, central excise duty uas admini-

stered largely by the Provincial Governments. The 

Central Excise Depertment('CED' for short),cnme into 

existence, as an adjunct of the erstwhile Salt Department, 

in 1938, when the administration of both Central Excise 

and Svlt,uas entrusteto the then Central Excise and 

Salt Revenue Department, which operated,through three 

administrative 



edministrative units, one of which was, Northern 

India pieced under e Commissioner and the rest two, 

were each,at Bombay end iadras,headed by Collectors. 

16. Pfter India atteined independence, the 

nature of work and responsibility, relating to admini—

stration of central excise duty, changed radiceily, 

both as regards quentum and complexity and this resulted 

in commensurate increase,in the number of Coilectoretes 

in the country and restructuring of the organisation 

at the respective levels. The scope of operation of 

the 1944 Pct and Ruies,extended from a few items 

of production,to reu tobacco and coffee and later, 

with the advancement of science and technoiogy,to a 

proqressively,increesing number of manufactured pro—

ducts ,uhich now virtually encompass the entire spectrum 

of industry and consequently, a large number of items 

ere now liable to e.ssessrnent,at rates ad,  valo-E2aa  

Central excise duty,is now levied,on as many as nearly 

140 commoditieS and on a vast range of industrial 

products,categoriSed into as many as 68 items,in the 

First Schedule to the 1944 Rules. These cover all 

other goods not specified elsewhere in the tariffs  

The tariff is consequently, &id to have become 

increasingly complex. 

17. The basic units in the field,in concentric 

er,are the Collectorate and (within it) the Division 

the Range. The lest mentioned unit, is the primary 

4 	revenue 
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revenue unit end is pieced in charge of an 

Inspector. The factors which, primarily govern 

the optimum size of the various field units are: 

geography; the number of units producing excise-

ble goods, the character and compàsltion of 

these units, their concentration and dispersal; 

the potential for increase in the existinn revenue 

as also in the number of producing units; scope for 

evasion of central excise duty; and the strategy of 

control,soi'ght to be exercised in this respect. 

18. Prior to 1968, recovery of central excise 

duty,uas ensured,under whet is known 85 'The Physical 

Control ProcedureTl(IPCPI for short). However, on 

the recommendations of the Central Excise Reorganisa-

tion Committee, the 1944 Rules were emended,by 

incorporating Rule 173-A. Under Chapter VII A of these 

Rules, uherebyPCP was repleced in 19690, by what is known 

as the "Self Removal Procedure' (5Rp1  for chort),.' 

This Rule$ permitted an asreEsee,to remove excisable 

goods,uithout any physicel superviion Under this 

new procedure., the assessee is required to determine 

the duty payable himself and clear the goods tinder P. 

gate pass. He is required to f'ile,monthly returns of 

the goods •cleared,to the concerned excise officer. 

Th.e ôhief difference between PCP and SRP is,that wh1ie, 

under the former,payament ,of central excise- 'duty by 

cash 
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cash or debit,in the PtA,follows the assessment of 

that duty by the "proper officer", in the case of the 

letter, the peyment of duty by debit in the PLA,rollous 

self-determination of duty due on the goods, by the 

assessee. In both procedures, payment of duty is e 

condition precedent,to removal of goods,from the piece 

of manufacture or storage. 

The Government of India appointed in 1974, 

another Committee known as the Central Excise (SRP)Review 

Committee, for an over?!l review of the SRP. This 

Committee (vide 1974 Report) recommended a selectiQe 

type of control(uithout however affecting the essence 

of the SRP)which was given effect to in 1978, which 

inter ails anvisaged,uhat is knoun as the (I) Record 

Based Control(RBC) and (ii) Production Based Control 

(Psc). 

Under this selective system of control, the 

Inspectors are required to familierise themselves 

fully, with the prOcessing techniques of various 

industrial products (on which custdmS excise duty is 

levied),right from the stage of raw rnateril,tO that 

of the finished product,as also with the details of 

accounting of production thereof. 

The Collector is the chief authority of the 

o\lectorate. He is also within his territorial juris-

ion,the highest administrative authority,under the 

1944 
BAN

- 	) 1 
jll 
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1944 ct and t 
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.1 to III in the Grey Book). The non-gazetted 

dre comprises,grades (in ascending. order) uch as 

ouer Division Clerks(LDCs),. (ii) Llpper Division 

rks (UDCs), (iii) DOS II, (iv) DOS I and (v)Office 

uperintendents(OS) in addition to the cadre of 

- 15 - 

relaxed in 1961, to Intermediate or its equiva- 

lent. The 1974 Report. mentions (para 17,Chepter 5) 

that having reqard to the nature of functions required 

to be performed in the Department,particularly in the 
M necessitating 

wake of newer techniques of production,!rnore intricate 

accounting procedure and increasingly complex, .Central 

Excise tariff, it was urged, that the educational 

qualification pr'-"çcribed and the mode of recruitment 

were both inadequate in the case of Inspectors. The 

III CPC,while recommending parity of pay scales for 

Inspectors of Income Tax, Customs and Central Excise 

Departments, had observed,that the qualification for 

direct recruitment to these grades, be raised to a 

University degree and recruitment channelised.,through 

the L'PSC or the Subordinate services Board. The 

educational qualification for the Inspectors of 

CentralExcise,hes since been enhanced to a University 

degree.eccordingly.,under the Central Excise and 

Land Customs Group 'C' Posts Recruitment Rules 1979 

('1979 Rules' for short) for direct recruitment,which 

is made through the Staff Eelection Commission. 

24. Both the Divisional and Collectorate 

offices,have a complement of ministerial staff(see: 

Steno gre phers 



v' 

; ®R 
6 

Stenogrephers,snd other ministerial eta??, 

such es:Typists, Dreftemen etc. 

26. The higher gazetted echelon of ministerial 

steff,consists of 'grades such es:(in ascending order) 

(.1) Examiners of Pccounts(Examiners), (ii,) Administra-

tive Officers(AOs), (iii) Assistant Chief Accounts 

Uff.iiers(PCAOs) and (iv) the Chief Accounts Officer 

(cR0), (see: Chart I ibid,as also the Linear Chart 

'in pare S above). 

The CR0 acts as a Financial Adviser to 

the Collector' end performs all functions ,relating 

to preparation of classified revenue accounts and 

their reconcilietion,uith figures booked by the 

Treasuries end the Accountant General. He prepares 

estimates for revenue receipts and expenditure, 

pertaining to the Collectorate, undertakes audit 

of refund." claims, issues cheques for refunds sanctioned 

in certain cases, scrutinises, Personal Ledger Accounts 

(PLAs),maintained by the assessees and is responsi-

ble for receipt and accounting of cheques,tendered 

towards' payment of duty. 

Apart from statutor audit carried 

by the Comptroller and Auditor.  
I,' 	 S 

of India, there also exists en Intern, Aidit 0r6an.tha- 

tion (IRO),of the Department,op,eretinifrom the '* 

Cq,llectorete level. Thist.orgehisation1 	eadec y 
M' 4 / 



- 
I 

- 17  

an ssistent.çollector(udit), who' has 8flumber 

of audit partiea..'working under him. 'tech 'sUct 

party consists of auditors,drawn both rom the 

executive cadre of Inspectors and the ministerial 

cadre of UDCs,uith an officer of the etetuof a. 

Superintendent of Central Excise(Executive) or 

an Examiner of Accounts(iinisterial),being placed 

in charge of each such party. The main functions of 

these audit parties are as follows: 

"(1) Auditing the accounts maintained 
by factories, werehouses and ranges 
operating under the system of physi—
cEl control. 

(ii)Dealing with major defects,ariSiflQ 
out of the reports of Inspection 
Groups,as are brought to the notice 
of the Collector by the Assistant 
Collector concerned. If after going 
through the reports received ,by him, 
the Collector is setisfied,that the 
w9rking of a particular unit requires 
a further probe, he may direct that 
the unit concerned,be subjected to 
full audit. 

(jji)Test auditing the accounts of units, 
yielding substantial revenue or 
h2ving a complicated excise tariff. 
This again is carried out,in respect 
of units specifically indicated by 
the Collector. 

(iv)Looking into the reports of statutory 
audits  carried out by the audit parties 
of the Accountant General concerned." 

'2B. The Preventive Organisation of the 
I 	C 

(cp'D.epartment,operetes both from the Divisional as well 

<' is the Collectorete levels. The 
Oivi5ioflBl Preventive 

Jo, 
'l- 	\ / 

Unit 



by e$uperiñtendent of Central Exclse(Executive), 

while the organisation functioning from the Collec-

torete headquarters,'COmPriSeE a number of Inspectors, 

with one or more Superintendents,plced under an 

Assistant Collector. In CoilectOrete,uhere there 

are a number of Divisions, located at the Coilectorate 

headquarters it"elf, the Divisional Preventive Orga-

nisation,does not function as a separate unit. The 

entire preventive work in such cases, is centralised 

in the Collectorate. 

29. Or.M.S.tagaraja, learned Counsel for the 

applicants in Set I, directed his attack first,on the 

distinction of the cadre of D05,into Levels I and II. 

He eileged,that even though this Tribunal,hed earner 

directed R-1(pere 9 above), in Applications Nos.191 to 

1993 end 2039 to 2043 of 1986(F),to examine and dispose of 

the written representation of the applicants referred 

to therein, within the period stipulated, it had not 

at all anplied its mind,to the various points urged in 

the said representation,and had rejected the same 
4-  and 

arbitrarily,uithout collecting relevant dataLexamining 

objectively,the various aspects involved. He further 

alleged,thet the IV CPC too,while determining the 

revised pay scales,?or the Central Government employees 

as a whole, in the various Departments, did not examine 

in depth,the case of the cadre of DOS,to which the 

applicants 
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applicants belonged. He submitted, that in Chapter 7, 

relating to determination of pay, the IVCPC,neither 

discussed jior recommended specifically, the question 

of revised pay scele,for the cadre of DOS and that 

his clients,uere not even awsre,as to whether the 

representation addressed by their rederation,was 

considered and recommended at ell,to the IV CPC,by 

the Central hoard of Excise and Customs. 

He then sought to highlight thevarious 

aspects,to show,as to how in reelity,the existing 

two cadres of-DOS I end II,were one and the same 

and as to how,they were distinguished cerely on 

fiction Without identifying separately, the nature 

of duties and responsibilities,in respect ofeach 

of these two cadres. He submitted,that these two 

cadres were interchangeable,to substantiate which, 

he referred to Annexures A-1.7 to t-19 relating to 

postings of DOS I and II. The III CPC he said, in 

pare 41 of Chapter III of their Report(the reference 

seems to be incorrect) observed, that as the nature of 

duties and responsibilities of DOS(Ilinisterial) and 

Head Clerks were identical and they were in supervisory 

charge of sections, the distinction of these cadres 

was not justified and therefore recommended a common 

cFtegJry of DDS,to be in charge of sections. 

Dr.iagaraja, aileged,that strange enough, 

though R-1 accepted these recommendations of 

..,1i1 CPC,itdjd not implement the same faithfully, but 

.'..., 	p 

on 



tion between the two cadres viz., 005 land DCS II, 

even though there was no difference uhat:Soever, in 

the nature of duties' end responsibilities involved. 

This crucial aspect,uas not taken into account,either by 

R-1 or the IV CPC, h.e compleined. 

In this connection, he referred to pare-9, 

page 43 of Chapter 5,of the 1974 Report, which reeds 

as under: 

119. For sometime pest the Administra-. 
tion has been.acting on the policy ,  
that the grade of Head Clerk should 
be gradually abolished and posts of 
Head Clerks upgraded to that of 
Deputy Office Superintendent. In 
recommending revised scales of pay 
for Head Clerks and Deputy Office 
Superintendents the Third Pay Commis-. 
sian have, howeier, observed that 
its proportion of posts on these two 
scales, ranging from one third to one 
half should be placed, on the lower 
pay scale that we have suggested'for 
Head Clerks viz., Rs.425-700." 

In psrticular,'he invited our attention 

to Arnexure-G(pEge. 48) of the Grey Book, where the 

Deputy Coliector(P & E), Collectorate of Customs 

and Central Excise, fladurci, had promoted one 

Smt.S.Seroje, DOS II, Internal Audit Branch, Headquarters 

Office, liedurai, as DOS I, in the scale of pay of 

Rs.550-20-650-25-750 and posted her to the same Sectiop, 

where she was working as DOS II,until further orders. 

This was a classic example of perfect equivalence,of 

the 
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the posts of DOS I end DOS II in point of nature 

of duties and responsibilities, he contended. 

34. Except that, service of a period of 

5 years was arbitrarily fixed for an incumbent 

(see: 1979 Rules, page 163 of the Green Book), 

to move from DOS I grade to that of DOS II, there 
14 

was no other disernible difference,xn the nature 
\ A. 

.of duty and responsibility, between these two 

grades,he argued. Besides, he pointed out, 005 II 

was not subordinate to DOS I and was neither placed 

under him nor was his RCR written by the latter. 

The unequal scales of pay, between these two grades 

(para B above) he said, were arbitrary, unjust and irre- 

tional and were violative of Prticles 14 and 16 of 

the Constitution, as equals were being treated as 

unequals, and this was therefore patently a case 

of "distinction without difference".. 	No posts of 

DOS and that too,distinguished as Levels I and II, 

existed in other Departments of the Government of 

India and the flagrant anomaly.. was unique and peculiar, 

only to the respondent Department, he alleged. The 

application of the benefit of Fundamental Rule(FR) 22, 

for posting an incumbent)from the post of DOS II,to that 

DOS I, on completion of 5 years of satisfactory 

\ \ rvice,u2s anomalous he said, as the nature of duties 

/( 
"rd res"onsibility in either posts were the same. 

fr- 

35 • In 
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35. In pare 15 oftheir reply, the respon-

dents had admitted,Dr.agaraja pointed out, that 

the posts of DOS I and DOS II belonged to a comrnQri 

cetegory (emphasis added by him), of similar psts 

in all. Departments of the Government of India, end 

that accordingly, the IV CPC had recommended,identical 

scales of pay, for all these posts and the same was 

accepted by Government. 

DrNagarejastated,thet under the 1979 Rules, 

(paoe 163 of the Green Book), a StenoQrapher(Senior Grade) 

according to the number of years stipulated therein, was 

eligible to be promoted as DOS I. Relying on the dicta 

of the Supreme Court in AIR 1987 SC 2049=1983 SCC(L&5)24 
& he arcued, 

Z-8HAGW-AN DASS & ORS. v. STATE OF HARYANA & 0R 5.7,Lthat 

once the nature of functions and the work,,are not shown 

to be dissimilar, the fact that the recruitment was mde 

in one way or the other, would hardly be relevant,l'rom 

the point of view of,"equal pay for equal work" doctrine. 

The onus of proving the dissimilariy,between the grades 

DOS I and DOS II1ey on the, respondents he asserted, 

according to the dicta of the Supreme Court,in the above 

case. 

He next referred to page 162 of the 

Green Book1 in reoard to recruitment to the post of 

Office SUperintendent,under the 1979 Rules and pinpointed 

the pay sc&le of Rs.700-50-760-35-900,prescribed for 

this post ,in Group 'C', non-gazetted. This post,he 

'p 

 

was 



wss,he said, that the III CPCreferred to the post 

of Head Clerk,whenit spoke-of the pey scale of 

Rs.425-700. The IV CPC, he submitted, was not 

oblivious of the recommendations of the III CPC in 
one 

this regard endLof its prime aims and objects was, 

to minimise the plethora of pay scaies,uith due 

regard to administrative efficiency end economy. It 

could not have therefore departing therefrom.evoida-

bly recommend,a multiplicity of pay scales,special].y 

in the present context of the cadre of DOS, as Levels I 

and II, he argued, 

38. Referring to Letter dated 24-6-1975 of R-1, 

the relevant portion of •uhich,Is extracted at pars-7 

above, he sedulously contended,that the creation of 

grades viz., DOS I ahd DOS II,even after merger of 

the grade of Head Clerk,uas at variance with the 

recommendations of the III CPC. 

39, Dr.Iagaraja next called in eid,the decision 

the Supreme Courtin 1988 SCC(L&S) 785(1988)3 5CC 354 

\J1IPAL & ORS.-vs.- STATE OF HARYRiP & ORS.7, in. the 

'oñext of 	pay for equaluork   , to bring out,  

S 	 - 	
that 
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that it was not necessary,that there should be 

conplete identity 'in this respect,between the 

posts sought, to be compared. 

To substantiate thi's aspect, further, 

he relied on the decision of the Supreme Court in 

AIR 1987 S,C.1281(1/s.MACKINN0N P1ACHENZI & C0.,LTD., 

-vs.- AUDREY D'CoSTA), to shou,thet the authority was 

required to take a broad view,in deciding whether 

a particular work was similar ' in nature,as compared 

to another and that the very concept of similar work 

implied diff'erences'in details, but this should not 

defeat a claim for equality on trivial grounds. In 

this case, the Supreme Court held on facts, that 

the Stenographers of either sexwere performing 

same work or work of a similar nature and that the 

fact,that the difference in pay scales,was due to 

the settlement that has been reached between the 

Union and the Company, had no relevance. 

He then refe"rred to the observations of the 

Supreme Court in AIR 1989 SC 19(SITATE OF U.P. & ORS.-vs.-

P.CHAURASIA & ORS.) with reference to pares 3 and 17 

reof,in particular. The III CPC, he said, had 

3rnined the matter in depth,in regard to the equiva-

nce of the pasts of DOS I and DOS II and found them 

be identical and the IV CPC,had not proposed splitting 

of 

/ 

U 
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the.cadre.of DOS into two levels. That 

being so, there was n&uarrant for R-1 hesaid 

to .split this cedre,as it did by its Letter dated 

24-6-1975(pere 7 above) 

42, Adverting to pare 7.35,Chapter 7 of the - 

Report of the IV CPC on"Pay DeteimlnetiOn", he 

referred to its observzn,thet as a first finding 

it may be quite fair to ssy,thet pay should equal 

the value of the work done by the employee 2d that 

it cannot be gainsaid,that the requirement that pay 

should be equal tothé value of the wo.rk,is a truism 

which should, broadly speaking,hold the ?ield,in which 

context 11t had referred to fIR 1982 SC 879(RANDHIR SINCH 

v. UNION OF INDIA) which had considered the scope and 

meaning of the prov.sion,construing Articles 14 and 16, 

in the light of the preamble and P:rticle 39(d)*pf the 

Constitution. The Supreme Court had observed therein,. 

he said, that the principle of equal pay for equeiuork, 

was deducible from them and may be properly applied,to 

cases of unequal scales of pay,based on no classification 

or irrational clessification,though those drawing the 

scales of pay,did identical work,under the same employer. 

43. He also referred to para. 7.5-7 ibid, wherein 

following view was expressed in the '1Handbook of 

/ 	 Services and Practices": 	. 	. 

H i- 	 . 	
"Afáw 	S 
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"A fewgrades with clearly defined 
djf'ferences of responsibilitieS, 
corresponding to different scales 
of pay will be acceptable, but 
posts graded end paid differently 
yet without discernible differen-
tietion of duties can have on 
edverse effect on morale 
P further source of trouble is 
that, if grdes do not relate to 
recognizable difference in duties, 
depertrnentalapplicatiOns for 
regrading multiply and central 
control of regrading becomes impos-
sible." 

44. Referring to pares 8.38 and 8.45 Ibid, he 

submitted, that the various pay scales indicated 

therein, my have been common to the various Depart-

ments in the Government of India, but there was no 

specific mention,in regard to the pay scales preva-

lent, in the Depa'rtment of Customsnd Central Excise. 

45. Appearing for the applicants in Set II, 

Shri G.S.Sampeth, learned Counsel, fell in line 

with the trend and tenor of argument of !Dr.Nagarja, 

in regard to unifying the cadres of DOS I and DOS II. 

46.Shri fl.S.Padmarajaiah, learned Counsel for 

the respondents, at the outset contended, that the 

cause of action for the a.pplicants,in regard to intro-

ducing two levels in the cadre of DOS, actually arose 

as far back as in 1975, consequent to issue of the 

Letter dated 24-6-1975(pera 7 above) by R-1. He 

aileged,that the applicants bestirred themselves as 

late as after nearly a decade end a half, on which 

a 	 score 
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score alone, their 'applications should be rejected, 

as hit by the tar of limitation and maintainability. 

47. Both Dr.Nagaraa and Shri Sema'th 

countered this preliminary, objection, on the premise, 

that the applicants were actually aggrieved by the 

action of the 'respondents on the recommendations of 

the IV CPC.., as they 'had perpetrated the anomaly, even 
14 

though the IV CPC had not proposed eplitting the cadre 

of DO5,into two levels, viz., Levels I and Ii. 

48. Prima fade, there appears to be some 

merit, in the above preliminary objection reise.d by 

Shri Padmara,jaiah, but ax debitio justitiae, we do 

not wish to take, too rigid a vieu in the matter 

and instead, would draw a charitable inference, that 

the effective CEUSe for actiOn emanated to the 

applicants, as a result of the action of the respon-

dents, pursuant to the recommendations of the IV CPC 

considering specially, the effect of our Order dated 

27-8-1987 on their earlier Applications (para 9 above). 

We therefore overrule this preliminary objection 

raised by Shri Padmarajeiah, in the course of the 

hearing of these applications, even though he has 

not done so, in the written reply to the application 

filei on 22-9-1988. 

49.Referring 

"• 

\C::)¼. _ 	 •' 	 • 
p . 	 • 
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Referring to the five categories of 

non-gazetted ministeial, posts, in the Group 'C' 

cadre, mentioned in paras 5 and 6 of the reply, 

along pith the pay scales before end after revision, 

Shri Padmarejaiah submitted, that since-these cete-

goribs of posts, were common to the other Depart-

ments of the Government of India as well, the 

1Sf CPC did not specifically recommend, the pay 

scales in respect of these posts,pertaining to 

the Customs end Excise Department, to uhich,the 

same scales of pay, as in analogous position in 

other Departments of the Government of .Indie,wère 

sanctioned. 

However, he explained, that taking into 

account, that a segment of the posts of UDCs, in the 

Customs and Central Excise Departments, performed 

duties,enteiling higher responsibility, in the field, 

peculiar to these Departments, the IV CPC recommen-

ded, upgrsdation of one-third of the posts of UDC, 

to that of Tax Assistants, on a slightly higher 

revised pay scale of Rs.1350-2200. 

Shri Padmarajaiah ststed,that the IV CPC 

shad bserved,that the revision of pay scales of the 

employees in the venous cadres, in the different 

Departments of the Government of India,cou'ld not be 

determined by the rule of thumb, but had necessarily 

to take into account,essentiel factors such' asthe 

naure of duty and responsibility involved and other 

relevant factors,peculiar to a post or cadre, such 

as the degree of risk or hazard involved, method of 

4 	- 
recruitment. 
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recruitment, the qualifications prescribed theref'or, 

avenues of promotion •etc. 

- 	 52. He clerified,thet the representhtlon 

dated 17-9-1987 from the applicants in the matter 

was duly examined by the respondent-Department, in 

-, 	connection with the Department of Expenditure and 

the Department of Personnel endTraining, Government 

of India, but the same was rejec.ted,with cogent 

reasons. In this connection, he invited attention to 

Letter dated 4-12-1987(Accornpaniment of Ann.R-3), 

2ddressed to R-3. 

He referred to Iknn.R-1, which was the 

propossI/recommendstion,sent by the respondent- 

Department to the IV CPC, in regard to retionelisation 

of the ministerial SUpervisory grades, in the Depart-

ments,under the Central Board of txcise and Customs, 

uherein the posts of DOS I and DOS Il1uere considered. 

Though the IV CPC,rnay not have discussed the same 

in its Report, it could not be inferred therefrom, 

that it overlooked the matte;he explained. 

He denied 7 thst the nature of duties and 

the responsibilities involved,in the posts of 005 I 

and DOS II,uere the some. He referred to the pay 

scales of these posts,bafore and after revision, 

.- ursuent to the recommendations of the IV CPC(pares 6 

8 above)and to the application of the provisions 
, 0 

22,on promotion'of an incumbent,from the post of 
1' 	I 

0 	 OShi to that of DOS II1on. the basis of the duties and 
¼••• Jkj 	 0 

sponsabilites of greeter importance shouldered, 

in itself,wss sl?-explenatory, he stressed, 

to 
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to prova,that the post of DOS I.was superior 

to that of DOS II,in respect of these criteria. ) 
55. Both DOS I and DOS II,had no avenue of. 

promotion, he said, to the post of Inspector.r'Jever—

theless, incumbents in these respective posts of DOS, 

held independent charge,in supervisory capacity 

and were not subordinate to each other and their 

posting was decided, taking duly into account, the 

experience of the officer in a particular field, and 

his utility in'-the concerned Section, with due regard 

to the circumstances prevailing at the relevant time, 

such as the concentration of industries, incidence 

and intensity of production of excisable goods, and 

sensitive matters, relating to administration of 

excise duty. This necessitated he said, a certain 

degree of flexibility, in postings and in that 

context, a stray case, as that of the posting of 

Smt.Saroje, cited by Dr.1ageraja(para 33 above), was 

only an exception to the rule, he averred, which 

typified the expression, that "a lone swallow, 

does not make the summer". In any case, he sjd, 

DOS II, was never posted under DOS I. 

56. Referring to pars 9(vii) of Set I,Shri Padma-

rajeish alleged, that the excerpt of pars 41, in Chapter X 

of the Report of the III CPC given therein, was wrenched 

a 
	 out 
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out of context, in support of utich,he referred to 

Ant.R-3. It was 	therefrom, he explained,  that 

tt- e IIICPC,hed not recommended amalgamation of the 

scales of the posts of DOSs and Heed Clerk, Prior 

to the Rspori of the III CPC, he explained, the 

pay scales prevalent for the posts of Head Clerk 

(since desighatedes DOS II) and DOS Iuere Rs.210-

10-290-15-.320-EB-15-380 and Rs.335-15-425 respectively. 

The .111 CPC, he said , did not recommend structural 

changes,consequent to revision of these pay scales. 

Keeping in view, however, the proportion. of 

ministerial posts,in the supervisory grades in the 

pay scales viz., Rs,210-425 end Rs.335-425,upgraded 

to that of Rs.550-.750,which was equivalent to the 

pre-revise scale of Rs.325-475 and Rs.350-475,it had 

observed,thet it uould not be appropriateto include 

all posts,in the pay scale of Rs.335-4259 in the 

new scale, particularly in those Depàrtments,where all 

or some of the posts in the psy scale of Rs.210-380, 

were upqraded to the pay scale of either Rs.210-425 

or 9,s.335-425, and therefore recommended,that a 

proportion of posts in these two scales of pay, ranging 

from one-third to one-half, be plced on the lower 

4 	pay scale viz., Rs.425-15-500-EB-15-56O-200-?OO, 

uogested for Head Clerk4 and the remainder be 

\p\Ieced on the next higher scale proposed. 

* 	

57..Shri 
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517. Shri Padmerejaiah clerified,that in, 

accordance with thé above recommendatio10f the 

III CPC, a proportion of the poets in the grade 

ofDOS,in the pre-revised pay scele of R.335-425, 

was lowered,tO the pre-revised pay scale of 

Rs.210_380,flPPliCeble to the posts of Heed Clerks. 

donsequ'ently, such of.the D05s,who were reverted 

at the time and the Head Clerks,were placed in the 

revised pay scale:o? Rs.425_15500E8-15560201 

700 and redesignated as DOS II. 

58. He pointed out,that a fairly long period 

of time elapses, between the Reports of two successive 

CPCs and in the case of the Reports 'of the III (1973) 

and IV (1986) CPCs, as lon,g a period as thirteen years 

had elapsed and much water had flown below the bridge, 

during this intervening period, uhich would, naturally 

tell on the circumstances prevalent,at the relevant 
h. he said, 

time and therefore, tit would be unrealistic to expect 

like the applicants, in the changed circumstances, 

that the recommendations of the previous CPC would 

remain sacrosanct, If that was the case, there would 

be little propriety Shri Padmarajaish argued, for 

setting up succeeding Central Pay Commissions. In this 

fact-situation, he' remarked, 	it i'll-behaved the 

applicants, to cast an aspersion, on an auust body like 

the IV CPCthat it did not examine the case of the 

applicants' cadre objectively and in depth. He 

I 

asserted 

0 
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asserted., that the IV CPC had given due thought, 

to the service interests,of the cadre of the 

applicants and was objetive in its recommendations 

and theref'ore,the grievance of the applicents,that 

the splitting of the cadre of DOS,into Levels I and II 

regardless of identical nature of duties and respon-. 

sibilities, was vIolative of Rrticles 14 and 16 of the 

Constitution, was ill-founded. 

59, Shri Padmarajniah relied on CHAURSIA's 
I,above), 

case(para 41,&particUlarly,on pares 17 end 28 of 

the judgment of the Supreme Court therein, the 

televant excerpts of which are reproduced below: 

"17. The first question regarding 
entitlement to the pay scale 
admisaible to Section Officers 
should not detain us longer. 
The answer to the question depends 
upon either the nature of work or 
volume of work done by Bench Secre- 
taries. Primarily it requires among 
others, evaluation of duties and 

- 	responsibilities of the respective 
posts. [lore often functions of two 
posts may appear to be the same or 
similar, but there may be difference 
in degrees in the performance. 	The 
quantity of work may be the same, 
but quality may be different that 
cannot be determined by relying 
upon averments in affidavits of 
interested parties. The equation 
of posts or equation of pay must be 
left to the Executive Government. 
It 	be determined byexpert must ' 

7 bodies like Pay Commission. They 
\V\\ would be the best judge to evaluate 

i the nature of duties and responsi- 
bilities of posts. 	If there is any 
such determination by a Commission 
or CommIttee, the Court should normally 

it. The Court should not try accept 

AN to 
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to tinker with such equivalent unless 
it is shown that it was made with extra-
neous consideration, 

xx 	 - xx 	 xx 

xx 	 xx 	 xx 

. 	28. •,,..........It isagainat this 
background that the principle of "equal 
pay for equal work" has to be construed 
in the first place. Second, this princi-
pie has no mechanical application in 
every case of similar work. It has to be 
read into Rrt.14 of the Constitution. 
Article 14 permits reasonable classifi-
cation founded on different basis. It is 
now well established that the classifica-
tion can be based on'some qualities or 
characteristic of persons grouped together 
and not in others who are left out. Those 
qualities or characteristics must, of 
course, have a reasonable relation to the. 
object sought to be achieved. In service 
matters, mentor experience couid.be  the 
proper basis for classification to promote 
efficiency in administration. He or she 
learns also by experience as much as by 
other means. It cannotbe denied that 
t 	quality of work performed by persons 
of lonqer experience is supeniorthan 
the work of new-corners. Even in Randhjr-
Singh's case (AIR 1982 SC 879), this 
principle has been recognised. 0.Chinna-
ppa Reddy, J.observed that the classi-
fication of officers into two grades 
with different scalea of pay based either •  
on academic qualification or epenience 
on length of service is sustainable. 
S..... S 	S •••••••SS•S.•.. ••SSSI...S • 

The classification based on experience 
is of reasonable classification. It has 
a rational nexus with the object thereof. 
To hold otherwise, it would be detrimental 
to the interest of the service itself." 

60. In the light of the dicta of the Supreme 

Court in the above case, it was clear he said, that 

merit or ex_perience(emphasis added), could be the proper,  

besis?or classification to promote administrative 

- 	 efficiency 
/ 
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efficiency. This squarely governed the case before 

uS he averred., in•respect of differentiating two 

levels 'in DOS VIZ., Levels-  Fend 'II,uith correspon-

dingly higher pay scales as showç in pare 8 above. 

- 	
- 	The functions of two poets,may appear to be the 

same or similar but the degree in performance may 

-• 	 very. The Covernment,-'he said, was in the circum- 

stances- ,the best judge to decide,the equation of pay 

scales and posts,as observed by the Supreme Court, 

Shri Padmarajaieh stressed. In the and, Shri Padma-

rajaieh urged, that there was no merit whatsoever 

in the contention of the applicants,for unification 

of the cadre of 0051 and II into one and therefore, 

the same be rejected.  

61. -We have bestowed the utrnost'thought,Ofl 

the rival plea djngs on this epect- and have heard this 

'matter Iextenso,for five days,from 6-3-1989 to 

10-3-1989. We have on purpose,dwelt on the historical 

background of this Department at length, to bring out 

as to how it has evolved over the years and as to how 

with the advance of science, technology and in the 

wake of nëuer techniques of production,vestly increased 

number of. excisable goods and products,heve come 

within 'the fold of, the 1944 Act and the Rules, end 
NS 

to how with the increasingly complex Central' Excise 

I 	 iff accbuntfng,procedure in regard to administration 

-. 	. 	4_ 	 • 	 ,0?' 
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of the central excise dutyh8S correspondingly 

become more intriCate All this calls for personnel 

of proved merit,acumen and experience,both in the 

ministerial as well as the executive cadres,in the 

jto 
Depertment,to enable Tt/junction,uith the desired 

speed and efficiency. 

With the introduction of SRPas the 

strategy of control since 1969, in the administra-

tion of central excise duty, the Department is called 

upon to gear itself'to added responsibility both in 

the field,es well as in the office. 

The main plank of the contention of the 

applicants is,that the distinction of two levels viz., 

Levels I and II in the cadre of DOS, regardless of 

identical nature of duty and responsibility, IS 

irrational and arbitrary 2nd therefore,attracts 

the frown of Articles 14 and .16 of' the Constitution. 

.4 
61. Shri Pdmarajaiah has in pars 60 above, 

explained the special circumstances,under which, sometimes 

postings are required to be made in respect of DOS I and 

DOS II and the imperative need for flexibility, in the 

matter,if& the Department is to be administered with 

the desired efficiency. 

65. The case cited in regard to the posting of 

Smt.Seroja on promotion as DOS I,.in the very place, 

she was earlier working as DOS II in Madural Collecto- 
'e 44 

rate(para 33 aboveas an isolated aias one and 

H 	4 
therefore 

I 
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therefore,can be regarded only as en exception, in the' 

peculiar circumetences (which may sometimes be unfor— 

seen in emergent cases) as expleined by Shri Padma— 

.• rajeiah, 	 - 

:66. The dicta of the Supreme Court,in the 

case of CHAURASIA 	(pares 41 and .59 	böve)in'our 

view, has a direct bearing on this point. 	It has 

• pointedly observed,in pare 17 of its judgment, that 

"more often,functions of two posts may appear to be 

• the same or similar, but there may be difference in 

the degree of performance." 	Again in pare 28 jbid, 

it has stated inter she, 	that "in service matters 

merit or 	perience(emphasis added),could be the 

proper basis for classification 7 to promote effici- 

- ency in administration". 	In the context of "experience", 

the classification uould be justified in accordance 

with the legal maxims - "Trust one,uho has tried or 

had experiences  - experto crede" or "The law presumes, 

that a worker becomes an expert,by a long continuçd 

exercise of his particular vocation - fit fabricendo 

faber• 	 . 

7. 	In 1988 SCC(L&5) 673: 	(1988)3 SCC 9ifEDERATION 

OF ALL INDIA CUSTOMS AND CENTRAL EXCISE STENOGRAPHERS & 
f 	 1 

R5. 	UNION OF 	INDIP& oRS.7, 	in the context of. 

\. 
he posts of Personal Assistants and Stenographers, 

n the very respondent—department before us, the 	• 

Supreme Court observed as under: 



- 

"Equal pay must depend upofl'thG nature 
of the work done; it cannot be judged 
by the mere volume of work; there may 
be qualitative differenCe as regards 
reliability end 'responsibility. Func-
tions may be the same but the responsi-
bilities make a difference. The same 
cannot of physical work may entail diff'e-
rent quality of work, some more senstivç, 
some requiriflgrflOre tact, some less - it 
varies from nature and culture of employ-
ment. In the case of Stenographers and 
Personal Assistants, there is an element 
of faith, reliability and responsibility. 
The differentiation has been sought to be 
justified in view of the nature and the 
types of the work done i.e. on intelligible 
basis . 	. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

There is an element of value-judgment 
by those who are charged with the administra-
tion in fixing the scales of pay ed other 
conditions of service. Differentiation in 
implementing the award or the recommenda-
tions of the Pay Commission without re'tional 
basis may amount.to  discrimination. But, 
so long as such value-judgment is made bona 
fide, reasonably on an intelligible criterion 
which has a rational nexus with the object of 
differentiation, such differentiation will 
not amount to discrimination." 

In our view, the above ruling of the 

Supreme Court, is apposite to the 'cases before us. 

Reasonable classificstiofl,iS not shut oUt 

by Articles 14 to 16 of the Constitution,añd mEre 

indication of inequaiity,inindividual cases,is not 

adequate to imply constitutional inhibition,as every 

classification in some degree or other, cah result in 

inequality, as precise mathematical accuracy in this 

regard,can scarcely be achieved and is oi 	elusive. 

The State is legitimately empowered to rarne rules of. 

classification,fOr securing the requisite standard 

01  
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of lefficiency in service, and the cléssificetion 

neEd not be scientifically perfect or logically 

complete. A doctrinaire approach,shóuld be avoided 

and theffiattet considered in a practical wey5de 

(1970)1 SCC 377(para 2).: AIR 1970 SC 2178 •- GANCA RA 

-vs.- UNION OF 1NOIA7. Classification is primarily 

the function of the legislature or of the rule-making 

authority and if looked at from the standpoint of the 

authority making it, the classification if found 

to.rest on a reasonable basis,is tobe upheld. The 

machinery of Government,would not work if it were not 

allowed a little play in its 5oihts vide (1974)1 5CC 19: 

1974 5CC (L&S)49 - STATE OF JAIIMU & KASHFIIR -vs.-

T.N.KH0S7. 

70. Article 14 of the Constitution, is said 

to be the genus and Articles 15 and 16 its species 

and consequently,principles governing Article 14. 

equally govern the other above two Prticles of our 

Constitution. The true scope and arTbit of Article 14 

has been explained by the upremeiCourt in myrieds 

of cases. Perhaps on no other Article of our 
Jbeen 

Constitution, there hesLso  much of in-depth debate, dis- 

cussion and crystallisation of law,by the Supreme 

Cou'rt as on these Articles, guaranteeing fundamental 

ight of equality before law and equality of .opportu- 

( 	
S 	 \C) ty,in matters of publics  employment. As a result, we 

ve a cornucopia of case law on the subje:t. 

I 
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71. In AIR 1958 SC 538 rRPrI KRISHNA DALMIA & iOR
S1 

V. JUST ICE .S.fi.TENDUIJ(AR & CR5.7 and AIR 1979 SC 478 

(E:SPECIAL COU9TS 6ILtS CASE7, the Supreme Court 

reviewing all the earlier cases,hes comprehensivelY 

re-stated the scope and ambit of Article 14 of the 

Constitution. Ue have extensively quoted the djCtB, 

in the letter cesein 1989(1) SLJ (CAT) I ('C.K. 

SHENAVA & CR5. -vs.- UNION OF INDIA & ORS.7. 

12. Us are not persuaded by the argument of 

Coureel for the applicants,that R-.1 split the cadre 

of DOS into Levels I and II,contrary to the recommen-

dation of the III CPC. Reading Rnn.R-3 in its 

- 	entirety, we are convinced,that the III CPC did not 

recommend,that once' the cadre of Head Clerks was merged: 

with that of DOS, the entire cadre of 005 thereafter 

should remain as an undivided entity. On the contrary, 

as a result of various pay scales,uithin a reasonable 

spectrum,having been merged into one, the III CPC 

gave the liberty to R-11 to split the integrated-. 

scale into two halves,within the proportion of 

one-third to half,after merging the grade of Head 

Clerk into the lower scale and this is precisely 
4 done, 	 - 

what R-1 FesLby  his Letter dated 24-6-1975 (Ann.C, 

page 81 pf the Green Book) as cogently explained by 
anJA d 57 	 ; 

Shri P2dmarajaieh (paras6frbove). 	e±efornd 

no illegality or impropriety, as alJJged-' by the 
( 	 . 

applicants in this respect. 

73 Beside s, 
-"45: •5 	 /: 

-: 	S5S 4' 
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73. Besides, we cannot be óbliviou.è of the 

fact,thet the applicants virtually, acquiesced in 

this faiteccomplj,for nearly a decadeend.e half, as 

observed by us earlier in pare 49. Je need not remind 

the applicants of the legal maxim,that "the law assists 

the wakeful and not the sleeping'- lex vio,ilntibus,non 

dormientibus subvenitent. 

I- 

This apart, distinction of the,cadre of DOS 

into Levels I and II, hawq stood the test of a fairly,  

long spell of time,of nearly a decade and a half, 

in view of which, this highly belated endeevour 

of the epplicsnts,to seek unification of the two 

cadres of DOS I and 005 II at this stage, can only'  

be cheracterised, as desperate snd miaconceived. 

In the light of the above discussion, 

the contentions such. as:the IV CPC not having examined 

the case of the cadres of 005.1 and DOS II objectively; 

the distinction between these two cadres being without 

a difference; lack. of demarcation of duties between 

these two cadres and of identification Of these posts 

and all other contentions urged by both Counsel for 

the applicants fail and the various rulings relied upon'by 

them, in support thereof, are of little avail. 

We, therefore, reject as meritless, the 

t prayer of the applicants ,for unification of the 

cadres of DOS land DOS IIes one. 

717. On 
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lq. On this score itself, the other prayer too, 

to assign the pay scale of R&.1640u.2900 to this 

unified cedreon parity with that of Ahe Inspectors 

should fail, ipso fact'b. Nevertheless, we shell 

examine the same on merits,uith due deference to 

the pains taken by both Counsel,for the applicants, 

- to argue the case befOre us with verve  and vigour. 

79. Dr.Negareja at the outset,traced the 	- 

genesis of the evolution of pay scales of ,the posts 

of Inspectors (cc) ad (SG),vis-a-vis DOS I end DOS II,. 

right from the stage of the 'I CPC to.that of the IV CPC, 

to show,es to how in the case of the DOS I and DOS II, 

it was an anti-climex,es initially they were on a 

higher plane than the Inspectors,in regard to pay scales, 

but were later doungraded,despite increase incomple-

xity ad volume in the nature of their duties, and the 

responsibility required to be shouldered by them. 

In this regard, he invited- our attention to the 

.TsblG,furnishing the relevant 'detéiis,on page 9 of 

Set I of the applications. These are collated below 

' 	soccinctlyto facilitate reference at a, glance. 

-------------------------------------------------------------- 
.. 	CPC & 	Head Clerk 	Inspector DOS 	' Inspector 

Yea 	(now DOS Ii) ' (oc). 	 ,(sc) 	Remarks 

Rs . Rs  	DOSI)I 	Rs .' 
(1) 	 (2) . 	, . (3) 	(4); 	(5) 	() 

1-1931' 160-280 	100-(Probn)'250- 200-300  
. 	120-200 	'325 	' 

11-,1959 210-380 .• 	210-380 . 	335-425 200-300  

1.11-1973 425-700 	425-800 550-750 550-900 	• - 

IV-1986 .1400-2300 *1640_2900 . 1600_2600*1640_2900 Inspector 
H 	 . 	 . 	 . 	 . 	 (oc)&(sc) . 	

. 	 merged into 
one cadre. 

------------------------ 
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79..•Anelysing the above date, Dr..Jegeraja 

submitted,thet at :the time of submission • fthe 

IC-PC Report, 'DOS II and DOS I,hsd a distinctly higher 

- 	 scale of pay than Jnspector(OG) and Inspector(SG), 

respectively. This position continued, he said, in 

respect -of DOS I,at the time of submission of the 

Report of the II CPC, but DOS II was brought on per 

withInspector(OG). Thesituation worsened, he 

said, when both DOS II and* DOS 1,were assigned a. lower 

pay scale by the III CPC, than Inspectors(UG) end 

Inspector (Sc) •respective).y, and this was further 

aggravated, he po'inted out,, in the Report of the IV CPC 

when the two grades of Inspectors(.00) a-nd (SG),were 

merged and assigned a distinctly higher pay scale 

than DOS 1 and DOS II. This was paradoxical, he 

asserted, in the context of substantial dininution, 

both 'in regard to quøntum of work and responsibility, 

in respect of the Inspectors,consequent to introduc-

tion of the SRP,as the system of control in the 

administration of the central excise duty,with effect 

from 1969, as pointedly observèd,in pare-2 page 25 

of Chapter 4 of the 1974 Report and pare 9, page 163 

of Chapter 16 ibid. 

O. At this stage, Shri Padma.rajeieh sou9ht to 

orrect the discrepèncy,in the pay scales of Inspectors 

and (Sc), shoun as Rs.210-380 and Rs.320-485 

/ 	
• 

o 	 r\spectively, against II CPC in the Table on page 9 of 

I of the epplictions. Referring to 5.Igos.6 and.  3 

in 

' 	 • 	 • 

0 	• 	 - 	• 	- 
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in Table XXIV,on. page 118,in' regard to Department 

of Customs and Central Excise, under Chapter, 27,flini—

stry of Finence',in the Report of the III CPC, he 

pointed out 7that the correct pay scales in respect—of 

these posts then,uere as under: 

(i) Inspector (06): Rs..210-10.-290-15-320— 
. 	 . E8-15-425. 

	

(ii)Inspector 	Rs.320-15-500-25-575. 

81,•  Shri Padmarajaiah, therefore asserted, that 

at- thestace of the Report of the II CPC itself, the 

Inspectors both (06) and (SG),were on a higher plane 

than the DOS I and DOS II, respectively, in regard 

to their pay scales and the position indicated by 

both Counsel for the applicants in this respect, was 

not factual- and thus misleading. 

$2.Dr.fagarajs expleined,thet the terminal 

staQe of the pay scales of Inspectors (oc) and (Sc), 

jas later enhanced by the Department,only with a 

view to 12eviate stagnation in these 'cadres and there—

fore,did not reflect the true picture, in regard to 

the pay scales orioinally recommended by the II CPC. 

83. In order .to ascertain the factual position, 

we scrutinjsed the service book of one of the Inspec—

tors, in renard to the fixation of pay both in the 06 

s well as in the Sçet the relevant time. As a test 

check, we examined the Service book of one Shri G.B. 

fsaiahari, Inspector. We noticed1that his pay was fixed 

as 

I 	 . 

$ 



as under: 

----------------------------------------------------- 

'Grade 	 Date 	 Pay per mensem 
(Rs.) 

- 	(i) 	 (2) 	 (3) 

Inspector (oc) 	10-6-1970 	 380/- 

	

7-4-1971 	 395/- 

Inspector (Sc) 	14-8-1971 	. 	395/- 

	

7-4-1972 	 410/- 

	

19-8-1972 	 410/- 

	

19-5-1873 	 425/- 
------------------------------ 

It IS thus apparent from the foregoing,that the 

ós-ition indicated by Sri Padmarajaiah, in regard 

to the pay scales of theposts of Inspectors(0G) 

and (SG),recommended by the II CPC(paraeoabove) 

is correct and to that extent, minimises the degree 

of anti-climax In pay scales,of the concerned posts, 

sought to be highlighted 7 by both Counsel for the 

applicants. 

84. Dr.tagareja, then referred to Rnn.A-4, 

to showthat the nature of duties performed and the 

reonsibilities shouldered, by DOS II and DOS I, were 

substantially similar, ascompared to the Inspectors. 

Quite often, he said the 005s were. posted to discharge 

the duties of Inspectors and work -between them was 

apportioned equally. In this respect, he cited refeDe-

nceto Ann.R-5, relating to an etensive list of files 

in respect of Audit in Lalbagh Division, Bangalore, 

ha d d 

I 	 1 	
n a 

aANG 
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handed over by an Inspector (SC) to DOS II. In 	IV 

order to further substantiate the.  affinity between 

these two cadres, he invite.d our attention to Ann.A6 

to -16 and A-lB to show, allocation of internal 

audit work,emong Inspectors endDOSs, their posting 

in regard to this work, the compositioru.of internal 

audit parties, their joint tour programme, in the 

course of internal audit etc. The posts of DOSs and 

Inspectors were inter-changeable he said, in 2'espect 

of internal audit t,ork. There was thus £tinctional 

similarity and co-equal responsibility, in regard to 

internal audit work, he averred. While inter-disparity 

was removed, intra-disparity he said, persisted, in 

regard to percentage of direct recruitment, and stipula- 

tion of quali?lcetions,in regard to the respective cadres. 

85. Referring to pare 10.202 under Chapter 10, 

"Einistries and Departments's  - 'Department of Re,enue' 

of the Report of the IV CPC, he pointed out, that 8 

common revised pay scale of Rs.1646-2900,uas recommended 

for the posts of Inspectors of Income Tax, Inspectors 

of Central Excise, Preventive Off'icers and Examiners. 

Citing reference to pare 10.204 ibid,he submitted,that a 

cadre of Tax Assistants in the pay scale of Rs.380-640 

was created in 1978, to provide more experienced and 

competent ministerial steff, to deal with impor-

tant matters, particularly, in Company and Investi-

gation Circles, as recommended by the Direct 

Taxes Enquiry Committee. Initially, 4200 posts of 
4. 	

.. 
liD Cs 



of 3 years,in that grade and secured at least 40 of 

the marks in the Income Tax Inspectors' Departmental 

Examination, were held eligible for promotion to the 

post of Tax Assistant. The work of Tax Assistant he said, 

was supervised by DOS II and DOS I, who in turn, assis-

ted the Office 5uperint'ndents, in work, relating to 

assessment of central excise duty. 

86. Consequent to the introduction of the inno-

vative system of control viz., SRP, fOr administration 

of central excise duty, from 1969 onwards, the responsi-

bility of-the Inspectors in this regard, had diminished 

considerably as observed in the 1974 Report, and conse-

quently, the nature of duty performed thereafter, by 

the Inspectors, had predominantly acquired a ministerial 

character, as would be evident from the following statis-

tical data(All India),in regard to their pattern of 

uork,in the Central Excise and Customs Collectorate, 

Pr.tagaraja submitted: 	0 

-------------------------------------------------------- 

Cadre Strength 	 Working in.the 
----------------------- 
Field 	 10ffice. 

----------------------------------------------------- 
(1) 	(2) 	 (3) 	 (4) 

____________ _____ ______________ 

.! 	 to\s 

H -DOS)Ir- 
.\ 

12778 	• 	 6778 6000 
(56) (44%) 

1206 	 615 591 
(51%) • (49%)  

S7.He 



gators, in the Directorate of Statistics and intelli-

gence, was 50% each.end that these posts, were feeder 

chennels,to the posts of Stetisticel inuestiqathrs.The 

Statistical Investigators he said, were invested 

with powers,under the 1944 Act and the Rules thereunder, 

like the Inspectors. 

86. The Inspectors he said, were not directly 

concerned with assessment of central excise duty, but 

only with pre and post-assessment work, such as classi-

ficetion and valuation. 

83. He classified the duties of Inspectors 

and DOSs I end II as.uider, to bring out various 

disparities as well as similarities between them: 

S.No. Inspectors DOSs 	1& II 
(i) (2) (3) 

 
-----------------------------------------------------

They are only primary Mostly supervisory 
workersuith no execu- with cadres viz., LDCs 
tive staff below them. IJDCs and Tax Assista- 

nts, below them. 

 .Assist in post-assessment Assist the Officers in 
of Central excise duty formations above the 
mainly in the Range. Range level, to help 

solve complex asses- 
smentproblms. 

(ii±) Process classification Further processing 
& evaluation mainly at done by UDCs or Tax 
Range level. Assistants,supervised 

by DOS I & II. 
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(1) 	 2) 	 (3)•  

(iv) • 1\o adjudication end/or 	This is at Oivisional or 
V refund,et Renge level. 	Hqrs. level,where UDCs and 

V 	 Tax Pssistent assist. 

(v) Help in internal audit.. They help likewise. 

V V 	 (vi) Help in administering 	In eddition,they assist 
V 	 tax laws only. 	 in administering laws 	

V 

V 	 V 	 relating to personnel and 	
V 

V 	 establishment. 
V 	

/ 	 4required 	V 	 V V 	 V  

V 	 (vii) They ereLto be conver- . They actually maintain 	V 

V 	 V 	 sent with Revenue 	both Revenue. and Expendi-. 
ccoi.rnts. 	 ture Rccounts, 	

V 	

V 

(viii)They aluays serve 	They sometimes work 
V 	 under Group 191 	 directly,under Group 'A' 	V 

Officers. 	. 	Officers. 

V 	 (ix) Have to put in •.8 years Same asin the case of 	V 

V 	
of qualifying service. 	Inspectors. 
to be promoted as Group 
'9' Officers,  

90. Though the Inspectors in the Department of 

Customs and Excise,uere V equated with the Inspectors of 

Income Tax, in regard to pay scale, the latter he said, 

differed from them, in not being required to be in 	V 

uniform, Pnd to conform to rigid physical standards, 	V  

insp.ite of the 1act, they had to perform statutory 

duties.. Direct recruitment, in their case, was also 

not high as 75%,as  in the case of. the former, he said. 

The Examiners who were equivalent in renk,to the 

V 	 Inspectors, were also not required to be in uniform 

to satisfy any physical standards, he pointed out.

V.  
V 

1• The Government of India he stated, had 

V 	

e tl) UP en Anomalies Cpmmittee,to set right the 

' 	
L th 	:çr 	

r/) 	
• 	 V 	

V 	 • 	
V 	

V 

/ 	

disparities 

I 
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disarities arising from the implementation of the 

recommendations of th6 IV C,PC and this usa a fit 

case, he submitted, where the various anomalies 

pointed out earlier, needed to be rectified. 

92. Shri'6.t.Se.rnpsth, learned Counsel for 

the applicants in Set II of the applicationS, then 

addressed his arguments. He submitted that he fully 

endorsed the points urged by Dr.Nagareja, but said 

he would only duel.l on the other aspects not touched 

by him. 

93. Uhile the nature of duties and responsi-

bilities, of the DOS I and II,hed vastly increased, 

those of Inspectors he asserted, had markedly 

diminishedconsequent to the introduction of the 

SRP system of contr1ol,as was evident from the .1974 

Report (page 163), he said, end their work .was largely 

ministerial in character, except of 'those in the 

Preventive Section, where actual field dutyues 

involved but the number of Inspectors working therein, 

was far too limited, he stated. DOSs I and II he 

explained, had an edge over the Inspectors, in repard 

to the nature of their duty and responsibility, in 

that, in additior to the technical aspect of their 

work, they had no little responsibility, to discharge, 

In a supervisory capacity, unlike the Inspectors, in 

regard to administrative, establishment end budgetary 

matters. Besides, as compared to the Inspectors, who 
• 

were 

• 
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were not' required to discharge their specific field 

duty continuously but only intermittently, .s and 

when the situat lop' demanded, the O05 on the other 

hand, he said, had to perform their basic duty, 

includihg the technical aspects of the 1944 Act and 

Rules and the underlying procedure, uniformly through— 

ou'.. 

9. 1one of the Inspectors he said, were 

imparted regular training in arms and their use, he.. 
,out, 

pbint/ except for some superficial training of a 

sport duration, in the Army Schoàls. The.DOSs on the 

other handi he averred, underwent substantial training, 

in their regular discipline. 

95. As reoerds exercise of powers of entry 

search, seizure and investigation,under Rules 197 to 

202 of the 1944 Rules, Shri Sampath submitted, that 

the Collector, Central Excise, could authoiiseaflY 

officer, in this respect and there was no bar on him, 

to empower the DOSs and even any ministerial staff 

in this respect, if exigency so warranted. He went 

to the extent of pleading, that for that matter, even 

the lowest menial like a Peon,could be eut'horiSed for 

the purposB,by the Collector. 	 • 

96. In order to elaborate this argument; he 

tl on Section 2(b) Definitjonsfl,of the 1944 Act, 

/I d Rule. 2(viii) Definitions and Rule197 or the 

i ' l.es,thereunder. For, reedy reference, these are. 
) '4 

extra c ted 
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extracted bel 	 ; 	..' 

"Sec2(b) "Central Excise Officer". means 
any officer of the Cential Excise 
.Depaxtmènt, or any person(includ-
ing an officer of the State Govern-
ment) invesed by the Central Board 
of Excise end Customs constituted 
under the Central Boards of Revenue 
Act (54 of 1963) with any of the 
powers of a Central Excise Officer 
under this Act; 

xxx 	'xxx 	xxx 

Rule 2(viii): Officer" means, a Central 
Excise Officer, 

xxx 	 xxx 	xxx 

Rule 197.'—Authorised Officers to have 
free access to premises,equipment, 
stocks and accounts of dealers in 
excisable goods.— Any officer, duly 
empowered by theCollector in this. 
behalf shall have free access at all 
reasonable times to any premises 
licensed under these rules and to 
any place where excisable goods are 
grown, processed, stored, sold or 
manufactured or to any place where 
composition for match-heads or salt-
petre for the manufacture of thatches 
are made, processed or stored, and 
may, with or without notice to the 
owner,inspect the building, the 
plant, the machinery, and, the stocks, 
and the' accounts and may 'at any time 
require the owner to furnish such 
information relating to the stocks-
as 

tock&
as he may deem fit and make a phy- 
sical check of such stocks, and may 
at any time check the records made 
of the goods stocked in, or 'removed 
from the factory, warehouse or place, 
or their transfer within a factory, 
to that part' of the pren'ises, 'if any, in 
uhich they are to be used for the 
manufacture of any other commodity,' 
uhether for the purpose of testin 
the accu1acy of any return submitted 
under these rules, or of informing 
himself as to any particulars regard-
ing which information is required for 
the purposes of the ACt-  or these 
rules." 

The words"any officer" appearing in the very beginning 

of Rule 197 ibid, he said, was significant, as this 

"I 

, 	 did 
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did not fetter the Collector, Central Excise, 

from investing the DOS,w1th the requisite powers 

under the 1944 Act. 

97. Shri Padmsrajeiah,as a counter to uhat 

Dr.1agaraje endeavoured,to bring out the diaper!-

ties between the cadres of Inspectors and DOS I and 

II,1 sought, to pinpoint the following inequalities 

between them: 

1 ------------------------------------ 

S.No. 	• Inspectors 	 DOS I & II 

Ci) 	 (2) 	 (3) ------------------------------------------------------- 
(1) 	They belonged to Group 	They belonged to Group 

'C' non-Gazetted, non- 	'C' non-Gazetted 
ministerial staff i.e. 	Ninisteriel Staff. 
[icutive cadre. 

(ii) 	Essential educational 	matriculation or 
qualification for recruit- equivalent quell- 
ment was a Degree from 	ficetion. 
a recognised Univörsity 
or en equivalent quali- 
fication. 

N 

II 

method of recruitment.-
75 by direct recruit-
ment, 25% by promotion. 

e to be on duty round 
the clock,on account of 
the peculiar nature.of 
their field uork,entail-
ing exercise of powers 
of search, seizure,errest 
etc. under the 1944 Act and 
the Ruies.Ihey have to 
participate in raids,sear-
ches and surv&illance.They 
have no fixed hours of work. 

H.  

By promotion cent per-
cent from among UDCs or 
Ste no gre phers, a cc or 
ing to the minimum 
8 years of service pre-
scribed. 

Lergely perform 
.ministeriel je 
desk work. 

•.... 	.. 
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(v) 	Minimum physical stan- 	No such standards 

darprescribedfOr 	 prescribed. 
recruitment. 

Hsveto.undergo an Induc-
tionourse in the Army 
Training Schools ,for a 
period of three months, 
during uhich,trairiing 
in arms and weapons is 
imparted. 

Are required to be in 
uniform and possess Iden-
tity Cards while discharg-
ing their field duty.Exe-
cutive Officers upto the 
rank of Assistant Collec-
tors, Central Excise,have 
to wear uniforms. 

Have to face risk and 
hazard,uhile dealing with 
anti-social elements in 
the discharge of their 
field duty. 

Have no take part in 
ceremonial parades. 

Only ministerial 
training of shorter 
duration is imparted. 

No such stipulation. 

No such risk and 
hazard faced. 

No such participa-
tion is possible.. 

(x). 	Exercise powers concu- 	No such responsi- 
-rrently not only under 	bility and exten- 
the 1944 Act, but also 	sion of jurisdiction. 
under the other etljed 
Acts such as Customs Act, 
Narcotics end Drugs Act, 
FERA Act etc. and conse-
quently their territorial 
jurisdiction qets enlar-
ged. ------------------------------------------------------ 
. The duties of the Inspectors he said, were 

broadly outlined by the Covernment of Indi-a,in it.s 

-Letter dated 26-12-1986. They were illustrative but 

not exheustive,so as to permit flexibility- in the 

disctarge of their duties,he explained. 

9g.Ps 



Unless en official of the Central Excise Department, 

ws invested by the Central Board of Excise and 

Custoths,uith tte requisite powers, hecould not 

exercise these powers, he asserted. Such powers he 

said, were invariably conf'erred,only on the executive 

officers 9upto the level of Inspectors,for proper and 

effective discharge of their field duty,uhich entailed 

search, seizure, arrest etc., not infrequently, under 

hostile circumstances,for which they had to prove. 

equal, by virtue of their physical fitness and equip- 

ment with arms and training in their use. 	By no 

stretch of imagination,he argued, could a ministerial 

officialnot subjected to rigid physical standards, 

unarmed end Untrained in the use of arms, be expected 

to discharge this onerous and hazardous duty and that 

tooin civilian attire. 

10. At this stage, we must first settle this 

tortuous debate, as to whether DOSs cn be authorised 

to exercise the above powers in the field,under the 

1944 Act and the Rules thereunder. Let us first 

examine, as to whether the applicants fall within 

.the term *t0fficert,es d&fined in Rule 2(viii) of 

he 1944 Rules, specielly,,in tlé context of the 

179 
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0 



1979 Recruitment NUiS, Wr1J.T'T..tIy uiv 

categorised as jn jier1al(empha8is added), as 

cothpared •to the inspectors, uho have been designa-

ted as non_,ministerial(emphasis added). 

lOt. In this regard, i is pertinent to 

refer to Rule 9(17) of the Fundamental Rules(FR), 

defining the term, "ministerial servant". It reads 

N I 	thus: 

Fv1inisterial servant means, a Government 
servant of a subordinate service whose 
duties are entirely clerical(ernphasis 
added) and enyother class of servant, 
specially defined as such by general 
or special order of the CentralGovern-
ment." 

overn- 
ment• 

It is evident from the 1979 Recruitment Rules 

thëmselves,that the applicants have been catego-

rised as ministerial. 

102, .Rule 5 of the 1944 Rules, in regard to 

"Delegation of powers by the Collector", reads 

thus: 

"Unless the Cehtrel Government in any 
case otherwise directs, the Collector 
may authorise any officer subordinate 
to him to exercise throughout his 
jurisdiction or in any specified area 
therein, all or any of the powers of a 
Collector under these Rules." 

At pge 1077 of the "Guide to Central Excise", 

by Rrvind P.Detar, 1988-89 Edition, we notice, that 

different Collectorates have issued, Trade Not ices, 

stipulating the "proper officer'1, who is to \ exercise 

pwers under various rules. We see from one of such 

Trade 
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Trade Notices, reproduced in the eforeselo Guide, 

that no ministerial of.ficie1 let elone DOSS(eS 

; 	in the.cese of the epplicants) have been euthori- 

'sed under Rule 5 ibid. 

iU. The term "Proper Officer", hes been 

defined as below, according to Rule 2(xi) of the 

1944ules 

"Proper Officer" means, the officer in 
whose jurisdictIon the lend or premi-
ses of the produce of any excisable 
goods or of any person engaged in any 
process of production of',' or trade •in, 
such goods or containers thereof, 
whether as a grower, curer, ulolessle 
dealer, broker or commission agent or 
manufacturer or intended grouer,curer, 
wholesale dealer, broker,commisSiDfl 

' " 
	soent or manufacturer a re situated." 

fouhere do we notice, that the ministerial staff, 

let alone,the applicents,exerciSe, such territorial 
not 

jurisdiction, apart from their/being invested with 

the requisite powers. 	' 

104. Reading as .s whole,the definitions of 

the venous ternis,under the relevant rules reproduced 

abovein conjunction withSectiofl 2(b) of the 1944 FctV  

' 	as also with ules 5 and 197 thereunder, in their 

proper collocation and context, the contention of 

both Counsel for the applicants, that the DOSs and 
44 even 

in factell ministerial 'nWmenial staff, regardless 

of category, rank and stetus(to cite the extreme 1. 

\c\ cese of peons,as contended by Shni Sampath )and their 

capability to exercise the requisite powersin the field, 

L 	 (% / • 	unarmed 
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S 	
unarmed and without i'equisite training in the 

use  of ermsfall within the definition of the 

term,"Cantral Excise Officer", seems to us,not 

only far-fetched but a mere f'igment of their 
41n 

imaginetion,articulerlyLthe context of the 

definition of the term,"ministeriel servant" 

under FR 9(17) (pare 98 above). The contention 

of Shri Sampath,that even a menial 9like a peon,, 

is a "Central Excise Officer", in the above context 

to say the leest,is bizarre and preposterous. 

105. Shri K.Surnan, learned Counsel erquing 

on behalf 	his Senior Or.f'Jagaraja, invited our 

attention to Rule 4 of the 1944 Rules, which reads 

thus: 
'S  

"Rule 4. Appointment of Officers: 

The Central Board of Excise and 
Cuètoms may appoint such persons 
as it thinks fit to be.the Central 
Excise Officer or any of the powers 
conferred by these Rules on such 
Officers," 

He informed,that the DOSs too, coulc be promoted as Sta- 

tistical Investigators, like the Inspectors, in 50% 

of the vacencies,in the Directorate of Statistics 

and Intelligence(Chart II in the Grey Book) and 

in this connectioñ,invited our attention to the 

Governwent of India NotIfication dated 28-1.-1978, 

appearing on page 92 of the Central Excise rianual 

by R,K.Jein, 1987-88 Editi'on, wherein, among others, - 

- the Statistical Investigetors(Senior Grade) are seen 

.4 - 	 - to H 
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to  have been appointed by the Central Board 

of xcise and Customs,as the "Central Excise 

Officers" and invested )bha with requisite 

powers,,under Rules 173-6 and 226 of the 1944 

Rules, exercisable by an 6fficer of the rank of 

Inspector. Rule 173-6 relates,to the procedure 

to be followe'd by an essessee, in regard to .mèin-

tens nce of an account-current with the qollector, 

separately, for each excisable goods etc., while 

'Rule 226 provides, for the manner in which entry 

books, stock account and urehouse registers are 

to be maintained. The 'endeavour of the Counsel 

for the applicants seemed to us,to show that they 

performed similsi' field duties as the Inspectors, 

in order to establish, that the nature of duty 

nd the responsibility involved were alike. The 

provisions of the above rules,.have a restrictive 

scope, in the, sense that they essentially pertain 

to work of a ministerial ch2racter. He pleaded, that 

Rule 4 Ibid should not be interpreted with a 

pedantic 'and lexicographic approach but in a manner)  

as to subserve the aim and, object of the 1944 Act 

and the Rules thereunder, as a whole. He therefore 

urged,that the 'said Rule read conjointly,in its true 

along with the other relevant 

clearly revealed, that the DOSs wre "Central 

'\ 	
\EtLse Officers", under the said Act and the Rules. 

103 Nowhere 
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106. Nouhere,. has it been ehoun to us, tht 

the DOSs, are required to perform the field duties 

of. the Inspectors,.in regard to search, seizure, arrest, 

surveillance etc. We have discussed earlier,' the 

impediments to the DOSs, in not being able to discharge 

V 
this duty, for want of requisite training in this 

respect, as in the case of the Inspector& and being 

unarmed for a task, which entails risk and hazard. 

In this background, the legal maxim: "the cowl does 

not make the monk" - cucullus non facit monachum , 

seems apposite. to them. 

In the light of what we have discussed 

above, we find no merit, in the contention of the 

Counsel for the applicants, that DOSs fall within 

the definition of. the term, "Central Excise Officer", 

under Section 2(b) of the 1944 1ct a-nd that the.y 

can be invested by the Collector, with the requisite 

powers1  as. in the case of Inspectors, under that Act 

and the Rules framed thereunder. 

Shri Sampath,sought to bring out the 

anomalies, as a result of the avenue of promotion 

opened to the UDCs. Stenographers and Draftsmen, to 

the posts of Inspectors(OG) under-the 1979 Rules, 

as a result of which, though these cadres were 

lower than that of DOS II, the incumbents thereon 

he said, eventually stole a march over the latter,' 

V. . 	

. to 

$ 
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to prove,. which, he referred to the details 

furnished in the statement at page 185 of the 

Green Book. 

109. Ue have perused this tabular state- 

ment es, well,es the relevant 1979 Recruitment 

Rules. 	We notice, 	that the RecruitmentR.ules 

lay down a minimum length of service in the 

immediate lower grades, satisfaction of the 

required physical standards and passing of the 

• prescribed written end other tests,?&r  the above 

• cedresfor qualifle8tion 	for promotion, to the 

post of Inspector(0G). Ue see no 	illegality therein, 

in the'lightof the dicta of the Supreme Court 

in AIR 1960 SC 284: 	(1960)2 5CR 311LL 	INDIA 

S1ATI0N MASTERS' ASSOCIATION v. GENERAL MANAGE7 

and in AIR 1962 SC 36ENERAL MANAGER v. RANGRCHARI7 

that Article 16(1) of the Constitution, 	does not 

prohibit laying down of eff'iclency or other quli- 

fications,for securing the best service for being 

eligible for promotion, which quali.ficFtior 	may 

not necessarily be technicel. 	Besides, 	nothing 

• prevented the 8ppliC2nts.)from availing of this 

• of career advancement,t the right 

J/ 	\me. We therefore find no merit in this• conten_ 

't) on of Shri Sampat. 	• 

1100 • S hrx 
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110. Shri Suman submit.ted,that the 

the duties of the.InsPeCtOrS-,UBr not uell 

defined in the Letter dated 26-42_1986(pare98above), 

referred to by Shri Padmarajeish. He more or less 

reitereted9 the other points urged by Shri Sempath iL  

and stressed, that this Tribune1 could interfere 

and render justice to his clients, even in the 

light of the ruling of the Supreme Court in CHAURASIA'S 

case ,for which he invited specific reference to 

pares 17 and 18 of the judgment. 

lil..Shri Padmarajaieh relied strongly on 

the dicta of the Supreme Court in AIR 1968 SC 850 

TNIUN OF INDIA v. P.K.ROY & ORS7 to show,es to how 

there was no parity between the applicants as DOSs 

and the Inspectors,in regard to their nature of - 

duties and responsibilities. In particular, he 

relied on the following factors outlined therein, 

for determination of equation of posts,at the time 

of integration of the States in 19569  under the 

%+-P+PP Rnrganisation ict, 1956, which were approved 

rerne Court: 

The n'eture and duties of a post; 

The responsibilities end powers - 
exercised by the officers holdirg -a' 
post; the extent of territoriel or 
other charne held or responsibilities 
discharged; 	- 

)The minimum qualifications ifany, 
prescribed for recruitment to the 
post;añd 	 -. 

4 	(iv) 
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(iv) The salary of the post. 

Shri Padmarajaiah laid •emphasis,on the 

first two tsctors, in the context of the dispari—

ties brought out by him,betueen the postof Inspec—

tors and DOS I and II in pare 97 above. He asserted, - 

that all the above parameters squarely applied to the 

case before us, to prove, that the Inspectors were 

on a higher plane, as compared to the DOS I and II, 

in regard to the nature of 'the duties performed and 

the responsibility shouldered by them and therefore, 

the latter he said, could, not be equated with the 

former, as prayed by the applicants. 

He also iterated the dicta of the Supreme 

Court in CH11iRS1A's case(pera 59 above) particularly 

with reference to para 17 of that judgrnent,to show, 

that the equation of the. posts in question,should be 

determined by expert bodies like the Pay Commission 

and that such bodies as also the Executive Government, 

are the best judge1 to evaluate the nature of duties' 

and responsibilities of the posts in question. The 

IV CPC and the Respondent Departmen.t had not deemed 

it justifiable, he'said,tO equatethe posts of DOSs 

and Inspectors,taking'duly into account,the prevalent 

equelities..in many respects,as spelt out in pare 97 

e, 	he as i d. 	 . 	 '• 

Ac 
114. Ue have examined carefully the rival 

in regard to the. above,, as 'also the relevant 

record 
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record pisced before Us. We are persuaded t'b 	P. 

the subm.ssion of Shri Padmarajeieh (pares 97 to 99, 

in particular) that the posts of ID OS bear -no psrity 

with those of Inspectors. It is generally :saId,that 

an executive knows something about everything, uhile 

a ministerIal servant knows everything about sOmething. 

The executive functions of the Inspectors specially 

in the sphere of their preventive duty(uhich is their 

primary function) set them as a class apart, as 

compared to the DOS (which post the applicants hold) 

in point Of their special treining(including use of arms), 

to enable them to discharge the functions of entry, 

search, seizure, arrest etc. The ministerial staff 

in the Department ,like the epplicents.,may accompany 

t 	field pe.rty,while the above functions are performed 

by the Inspectors end other executive staff, but the 

character of their role is o.nl.y peripheral, as compered 

to that of the latter, which is pivotal(emphasis added). 

The applicants and the Inspectors,rnay have some identity,  

in the sphere of internal audit, but yet their roles 

are distinctive, in that, in the case of the latter, 

the emphasis is on the technical aspect,while in that 

of the former,the accent IS on the clerical aspect. If the 

duty of Inspectors was on all fours with that of the 

DOSs, there Was no need for the Government of India to 

entertain a large complement of Inspectors, more than 

tenfold that of the DOS(pare 83 above) on a higher 

pay scale, with no little financial strein on. the 

counr! 

$ 
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countrya exchequer. It is manifest therefrom, that 

the Inspectors have a -definite role to pie y,not only 

in the field (which is their legi4imste sphere of 

duty) but also in assisting the internal audit in 

technical matters. We have broadly referred to the 

feetures of internal audit in pare 27 above. 

115. While the Inspectors,, by virtue of their 

higher academic qualification, superior and specie-

Used training and experience are versatile, the 

DOSs like th.e applicents,have only a restricted ro'le 

to play,in the ministerial sphere. The fact, 'that the 

Inspectors and the DOSs like the epplicents collaborate 

in the sphere  of iflternal audit, does not ipso facto 

make them equals, as their roles in this audit are 

distinctive,?or the reasons aforementioned, apart 

from the fact,that the complexion of their.field duty 

and responsibility, set them as a class apart, as 

field execdtives,uhich is relevant in the light of 

the definition of a "ministerial servant",under 

S 	 FR 9(17) extracted in pare 101ebove. There is 

thus, no total reciprocity and/or identity, in so far 

as the Inspectors and the applicants (in the posts of 

DOS II) are concerned, in the entire qamut(emphasis 

NIStR4 	added) 
of their duties end responsibilities,as claimed 

the applicants. The legal maxim that "the less., 

lways included in the grater"(and not vice zersa) 

)i 	o' guod plus sit semper inest at minus is apt, to 

the 



I  -66 

I 

the 2è'.of the Inspectors, as compared to that 

of 'the:pplic8fltS, whose duties as stated eatlier,ere 

not wholly co_extensive.,uith those of, the Inspectors, 

but restricted,tO ministerial work only. To use a 

current phrase in this context, their case is only good 

in pert8like the curat&s eggs, for comparison with 

the Inspectors, in the limited sphere of internal 

eudit,where too,their roles are yet distinctive,as 

discussed earlier. There is no question of precision 

of mathematical equality or of equality near to it, 

as the hiatus IS too wide,to permit comparison end 

therefore, the various rulings cited and discussed 

by us eboveon the principle of equality,in regard 

to the'posts of DOS I and DOS II,equaily govern that 

of Inspectors vis-a-vis DOSs. 

116. The dicta of the Supreme Court in the 

cases of CH1URASIA and P.K.ROY (pares 59 and 111 

respectively) in our vieu,comesto the aid of the 

respondents,in distinguishing the cadre of Inspectors 

from that of the DOS,in the light of the principles 

enunciated therein. 

117..As stated earlier, we had heard this 

for five days in succession and theharing 
-- 

ncluded on 10-3-1989. However, D.rNa.garaja 

Bd before us on 15-3-1989, a copy, of the 

4: 	
Leter';-" 
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Letter dated1  29-1l-1988,addressed by Rd4 to R-1, 

wherein, 1he has stated tinter ella, as under: 

"4. At present three ebpervisory 
cadres viz., DOS L-I, 005 1.-Il 
and Office Superintendent in 
the pay scale of Rs.1400-2300, 
1600-2600 and Rs.2000-3200 
respectively are existing in 
this Collectorate. No supervi-
sory officer is working in' the 
scale of Ri1640-2900. Prior 
to implementation of th.e Revised 
Pay Rules,1986, there 4jere also 
three supervisory cadres namely 
DOS L-II/L-I and Office Superin-
tendent in the pay scale of 
Rs.425-7009  550-750 ansi 700-900 
respectively, but on implementa-
tion of revised pay Rules 1986 
the pay scale of Rs.1400-2300 
has been recommended to DOS L-II 
and Rs.1600-2600 has been recom-
mended to DOS L-I instead of the 
pay scale of Rs,1640-2900 for 
DOS L-II and some other scales 
for DOS L-I, The duties and 
responsibilities of these DOSs 
and Office Superintendents are 
one and the same. As. such, 
instead of keeping two supervi-
sory cadres with designation as 
DOS L-II and DOS L-I, I am of 
the opinion that the cadre of 
DOS L-II and L-I may be merged 
as one cadre with the name of 
Deputy Office Superintendent, 
with pay scale of Rs.1600-2600 
or scale of Rs.1640-2900 as is 
done in case of Inspectors, then 
having two grades of OG and 5G. 

5. The suggestions is made m'ore so 
keeping in view the fact that 

/'/ 	 there exists one more cadre of 
Tax Assistants carrying the pa 
scale of Rs.1350-2200 whose 
promoUbn is being considered 

Y90 4frfl 6ngs t Upper Division Clerks 
with pay scale of Rs.1200.-2040. 

In 
a 
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In the event of upgradation 
of the post of DOS L-II to that 
of DOS., the post of DOS could 
directly be filled in from amon-
gst the Tax Assistants." 

P copy of the said letter, was furnished by 

Dr.Iagaraja, to Shri Padmarajaiah., We heard 

both of them in the matter..t best, the 

aforesaid letter,is only of the nature of 

proposal by fl-3 to R-1, but the same however, 

does not in any way influence the decision, we 

have arrived at, on the basis of detailed 

discussion as above, that the post of DOS, 

does not bear parity with that of the. Inspec-

tor. 

118. In fine, we fjd that both Sets of 

applications are bereft of merit and therefore 

- - 	 we dismiss the same, with no order ,  however, 

as to Cots. 

oel; f_ 
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