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ON'SLE MR. DUSTICE K.5.PUTTASUAMY ... VICE CHAIRMAN 
ON'BLE MR. :L.H.P.. RECO 	 ., MENBER.(R) 

APPLICATIONS NOS.687 TO 690 1988 F 
u P LICAT N :69 	_694 1988 F 

APP L WA T 10 N 5:687 to 690188: 

1. Sri H.$.Anenanthapadmanebha, 
42 years, 5/0 S.Subbarao, 
Dy.0?fice Superintendent i-Il, 
Central Excise,Bangalore. 
Smt1  

2.LB.M.Uinutha, 40 years 
W/o S.Ravindrsnatha, 
Dy.Office Superintendent L-I.1 
Central Excise,Bangélore 

3. ri R.Durgepresad 
45 years S/o Late Sri R.Sambesivareo 
Oy.Office Superintendent-L II, 
Central Excose,Bangelore. 

4,, Sri B.R,Sridhara, 35 years, 
S/o B.Rarnachandra Sastry, 
Dy,Off'ice Superintendent L-II, 
Central Excise,Bangalore. 	.. 	APPLICANTS 

(By Dr.M.S.Nagaraja, Advocate for Applicants) 

1. Union of India 
represented by Secretary 
(Ministry of Finance) 
Deptt.or Revenue,North Block, 
New Delhi. 

2, Chairmen 
Central Boerd of Excise & Customs 
(1D.II-A,New Delhi. 

3. Collector, 
Central Excise, Queen's Road,, 

i

\ Bangalore. 	 •. 	RESPONDENTS. 
hri M.S.Padmarajajah, Senior Standing Counsel for 
entral Government, for respondents) 

. . . . 2 
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APLICAT]ONS NOS.691 TO 694188(F): 

Sri 14,S,Venketaremaiah 
S/o A.Subbararneieh 
Deputy Office Superintendent 
(Level ii) Central Excise, 
Bangalore, 

Sri P.K.Jrnerdhanerao 
S/a Sri P.Krishnarao 
Deputy Office Superintendent 
(Level II) Central Excise, 
Bengelore. 

Sri Dodderenganpa 	'.Muddenna, 
Deputy Office Superintendent 
(Level II), Central Excise,Bangalore. 

4.E.Negeraju 5/o Eranne 
Deputy Office Superintendent(Level II), 
Central Excise,Bengalore. 	.. 	APPLICNTS. 

(By Shri G.Sampeth & Sri Rarnesh Ananthen, 
Advocates for the applicants) 

1.. Union of India 
represented by Secretary 
1iinistry of Finance) 
Deptt. of Revenue,;  North Block, 
New Delhi. 

Chairman, Central Board of 
Excise cnd Cijstoms(Pd.II A) 
New Delhi, 

Collector of Central Excise, 
Queen's Roac,Jangeiore-1. 	 .. RESPONDENTS 

(By Shri c.Padrnerajaiah, Sr.Etending Counsel 
for Central Govt. for respondents). 

These apolications coming on for heening 

this day, HOt'BLE 11R. L.H.A.REGO, MEIIBER(A), made 

the following: 

0rder. 
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These are in all eight applications in 

two sets, namely, Applications Nos.687 to 690 

and Applications Noe.691 to 6949  all of 1988(F) 

Lhich for ease of reference, we shell designate 

as Sets I and II reepectivel70  wherein, the main 

) 

	

prayer is, for a directioi to the respondents(R), 

to merge the cadres of Deputy Office Superinten-

dents, Level-I('DOS-I') and Deputy Office Superin-

tendents, Level-Il ('Dos-li') into a unified cadre 

and to assign the p8y 'scale of Rs.1640-2900 to this 

cadre, on per with the Inspectors of Central Excise 

and Customs ('Inspectors') with effect from 1-1-1986 

with consequential benefit. 

2. As all these applications are alike 

on, law and facts, we propose to dispose them, of, 

by a cornrnon'order. Unless otherwise,.stated, the 

various Annexures cited herein, 'bear reference 

to Set'I,of the applications,for the sake of conve-

nience and uniformity. 

- 3. Oesides, the applications proper(viz., 

i((•••-,6t a 1st and the lind sets, both bound in yellow 
Q( 

' 	c9v'r), the 'applicants have presented,two -bound 

-c 	jonpendia,consisting of relevant charts, Governmentf 

\•Departmental/Circulers/communiCationstiflstructi0fl5  etc., 

one 
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one bound in green c-over and the other in 

grey, to facilitate reference, to whlch,we 

shall refer, as the 'Green' and the 'Grey book',. 

respectively. 

4. The following is e.portrait of 

the case, as is relevant to the questions urged 

in these applications. The applicants are at 

present working as DOS 119 1n Group-C ministerial 

cadre, in the office of the Collector of Central 

Excise, Bangalore, as distinguished from the 

field or executive cadre, to which the Inspec-

tars belong. 

5. The following oroenisationaichart 

(see: Chart I in theGrey BoOk) depicts the 

position of DOSs,vis-a-vis Inspectors,in the 

Customs and the Central Excise Department, 

which is materiel to the questions to be 

resolved,in these applications, Chart II ibid, 

portrays in comparisOn, the position of DOSs, 

via-a-via Inspectors in the Central Excise 

Department and of Preventive Officers, vis-a-vis 

Examjners.in  the Department of Central Excise 

and Customs respectively. The concentric Chart III 

ibiddenotes the relative position of DOSs and 

Inspectors,uith their superiors,es well as their 

subordinate 
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subordinatE staff, Section and Divisionwise. 

Union flirristry of rinance 
(Department of Revenue) 

Centrel Board of Excise & Customs 
Chairman 

1 
Collectorete 

Customs/Central Excise/Combined 

Collector 

o.'c.(P &E) 	D'Ac 	occ' 	DC'AC 	Dc/Ac 

C.A.0. 

A.!C.ILO A.O. Supdt 

insp 

T.P. UDC LOC 

Abbr; 	AO 	•. Administrative Officer 
AC 	•. Assistant Collector - 

Customs/Central Excise 

Assistant Chief Accounts Officer 

CR0 	.. Chief Accounts Officer 

DC 	.. Deputy tliec.tOr, 
Customs/Centrel Excise. 

DOS 	.. 	Deputy Office Superintendent 

C.Ex(A/c) 	Examiner of Cental Excisa(Accounts) 
S V 

Inspr. 	.. Inspector. 

( 	 L.D.C. 	•, Lower Division Clerk 

Office Superintendent 

\ 	) updt. 	.. Superintendent 
T.A. 	.. Technical Rssistnt 

U.D.C. 	•. Upper Division Clerk. 
.- - 

Audit 
r.L.. 	

I 
Supih- Ex,C.Ex 
tendent (A/C)1  

DOS Inspr Inspr DOS 

(Audi- (Audi- (Audi- (Audi-
tor) tor) tor. tor) 

Division 
.. 

Superin-
tendent 

- 
Ins

1-pr. DOS DOS Inspr 
I 

I 

1 
T.A. tJbC LDC GR.D 
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Prior.to the recommendations of the iVth 

Central Pay Commission ('iv CPC'), the py scales 

that were prevelentfOr the poets of DOS I and II 

and Inspectors,in the Ordinary Grade (06) and the 

Selection Grade (S6),were as under: 

S.No. 	 Post 	 Pay scale 

----------------------------------------------- 

---------------- 
(i) 	 (2) 	 (3) 

(i) 	DOS -II 	. 425_15_500_EB15560-20-700  

DOS -I 	•. 550-20-650-25-750 

Inspector(OG) 425_15_500_E81556O-20-700-
25-800. 

(iv) 	Inspector(SG) .5OO2O75O-EB-3O-9OO. 

--------------------- 
NB: *The pay scale for this p
---- 

ost, is said to have 
been later revised,to Rs.500_20700-EB-25 900' 
for the period from 31-12-1985 to 1-1-1980,on 
per with the Inspectors of Income Tax, pursuant 
to the Order of the Jodhpur Bench of the Central 
Administrative Tribunal, pronounced on 13-4-1987 
in Application No.609 of 1986(T)fforrespOfldiflg 
to Writ Petition No.600 of 1984, in the High Court 
of Judicature, Rajasthan, Jaipur Bench) - vide 
D5nnexure A-I, p2ge51 to 58 of the Green Bk. 

The cadre of DOS, came to be split into 

Levels I and II,according' to Letter dated 24-6-1975 

of R-1 (nn.C, pge8l and 82 of the Green Book). Further, 

the grade of Head Clerk - the revised pay scale of 

which wEe identical with that of DOS 11,-came to be 

merged with the latter. The relevant paragraphs of 

the aforesaid Letter dated 24-6-1975 9  are extracted 

below, to facilitate correct appreciation of the 

beckground 

"I am directed to say that the Third Pay 
. 	 Commission inChapter 10 of their report 

have, inter-alia, recommended that a por-
tion of the posts on the, existing scale 
of Rs.335-425 ranging from one-third to 
one-half' should be placed on the revosed 

, 	 . 	 scale 
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scale of Rs.42-700 and the remain-
ing posts-. placed on the revised scale 
of Rs.550-750. This recommendation of 
the Commission has been accepted by 
the Government. It has accordingly been 
decided that. the posts of Deputy Office 
Superintendents in the various Central 
Excise Coilactoratés on the existing 
scale of Rs.335-425 should be distri- 
buted into two Levels of Deputy Office 
Superintendent on the revised scales 
of Rs.4257OO and Rs.550-750 as noti-
fied in the Gazette of India Extra-
ordinary to.239 detect 26-9-1974.Tho5e 
on-the scale of Rs.550-750 will be 
designated as Deputy Office Superin-
tendent Level-I end those on the scale 
of Rs.425-700 as Deputy Office Super-
intendent Level-Il. 

	

xxx 	 xxx 	 xxx 

	

xxx 	 xxx 	 xxx 

. 	
5. 1n consideration, of th.e fact that 

the revised scale of pay for the post of 
Deputy Office Superintendent, Level-lI 
is identical, with that of Head Clerks, 
it has been decided that thegrade of 
Heed Clerk should be merged with the 
grade of Deputy Office Superintendent, 
Level-Il and, accordingly, there will 
be no grade called "Head Clerk" here-. 
after. However, all the existing 
Deputy Office Superintendents who are 

. 	placed as Deputy Office Superintendent 
Level-il- in the scale of Rs.425-700 
should be assigned seniority in the 
grade of Deputy Office Superintendent- 

	

Level-Il 	bloc above the Head Clerks 
who are re-designated as Deputy Office 
Superintendent Level-Il." 

B. The following revised pay scales for the 

posts of DOS I and DOS II and Inspectors, came to be 

L •
;*( 	 accepted by R-1, on the recommendations of the 

Iv 



IV CPC: 

--- 	 * 
Post 	 Pay Sce]e 

Rs.) 
-- 

(1). 	DOS II .. 1400-40-1800-$-50-2300 

(ii) 	DOS I, 	.. 1600-.50-2300-EB-60-2660 

(jjj) **Jnpector,  :1540-60-2600-EB-75-2900 

------------------------------------------------- 

NB: **The  Selection Grade in this post, uhich 
existed earlier, came to be aboljshOd, 
consequent to revision of pay sca.le,as 

'above. 

9. The applicants allege, that certain 

anomelies,in regard to splitting and equation of 

ministerial cadres of DOS and assignment of 

unequal pay scales,es compared to the cadre of 

Inspectors, had crept in, in the recommendations 

of the IV CPC,in Part-I of its Report, presented 
II 

to R-1, in June 1986 and accepted by the latter 

on 13-9-1986. In order to remedy the same, the 

applicants had approachedthis Tribunal, through 

Rpplications Nos,1991 to 1993 and 2039 to' 2043 of 

1986(F), with a prayer, for unification of the 

two ministerial cadres viz., DOS I and DOS II, 

into one and assignment of the aforesaid pay scale 

of Rs.1640-2900,to this unified cadre, on per wIth 

,that of Inspectors, on the ground, that 'the nature 

of duties performed by them-and the responsibilities 

shouldered, were substantially elike,to those- of 

the 
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the Inspectors. These applications were disposed 

of, by this Tribunal, on 27-8-1987, with the 

following order (Rnn.-1): 

"1. We permit the applicants to file 
their written representatioT6 On 
their claim before Government, 
within a period of one month 
from this day. 

We direct Government of India 
in the Ilinistry of Finance to 
examine and dispose of written 
representation if any to be 
filed by the applicants within 
a period of six months from the 
date such representations are 
filed before it. 

All questions are left open." 

10. Pursuant to the above order, the applicants 

are said to have addressed,a detailed representation 

to R-11 on 17-9-1987(1nn.2), with relevant data in 

support of their claim, for unifitation of the two 

cadres viz., those of DOS I and DOS II and assign-

ment of the pay scale of Rs.1640-2900 9 to this uified 

cedre,on per with the Inspectors. 

11, The applicants allege, that R-1 did not 

consider their representation objectively and in 

depth, 	but rejected their claim, 	by a terse, 	cryptic 

, and unreasoned order, by its Letter dated 4-12-1987, 

a copy of uhichwes sent to them by R-3, 	through his 

-)i Letter dated 10-12-1987(Ann.A-3). 

.1 
. 12. Rggrieved, 	the applicants have come 

- 	-• before uS, 	for redress, 	through their present 

applications. 
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The respondents have filed their reply, 

to Set I of the applications, resisting them and 

proposed to adopt the same for Set II,too. 

Before we go into the merits of this case, 

it would be helpful to famil.ierise,uith the histori—

cal background of the Department of Central Excise, 

Its structural reorganisation in respect of its three 

main wings viz., (I) Executive (ii) Ministerial and 

(iii) Intelligence and Preventive;the manner in which 

this triad functions,in concert and/or independently 

in the implementation of the provisions of The Central 

Excise and Salt Pct,1944 ( 11944 oct', for short) and 

of the RLles thereunder viz., The Central Excise Rules, 

1944 ( 11944 Rules', for short). Ue have culled this 

material,mainly from the 1963 Report of the Central 

Excise Reorganisation Committee ( 11963 Report' for 

short) and the 1974 Report of the Central Excise(Self 

Removal Procedure)Review Committee, Vol.11 - Organisation 

( 1 1974 Report', for short). 

trtfl 1938, central exciSe duty was admini 

stered largely by the Provincial Governments. The 

Central Excise Depertrnent('CED' for short), caine into 

existence, as an adjunct of the erstwhile Saif. Department, 

in 1938, when the administration of both Central Excise 

and Snit,ws entrusted to the then Central Excise and 

Salt Revenue Department, which operated,through three 

administrative 
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administrative uhits, one of which was, Northern 

India pieced under a Commissioner end the reat two, 

were each,at Bombay and radras.,headed by Collectors. 

16. Pfter India attained independence, the 

nature of work and responsibility, rei8ting to acimini-

stretion of central excise duty, changed radically, 

both as reaeds quantum and complexity and this resulted 

in commensurate increese,inthe number of Coilectoretes 

in the country and restructuring of the organiSation 

at the respective levels. The scope of operation. of 

the 1944 Pct and Rules,extended from a few items 

of production,to raw tobacco and coffee and later, 

with the advancement of science and technology,to a 

proqressively,iflCreBSiflg number of manufactured pro-

ducts ,which now virtually encompass the entire spectrum 

of industry and consequently, a large number of items 

Jere now liable to assessment,at rates ad va.lor! 

Central excise duty,is now levied,on as many as nearly 

140 commodities and on a vst range of industrial 

products,ca'tegorised into as many as 68 items,in the 

First Schedule to the 1944 Rules. These cover all 

other goods not specified elsewhere in the tariffs  

tariff is consequently,Said to have become 

.'r Pre85ifl9]Y complex. 

t 	t 	
___.\_, 

9 
; 	)< // 	

17. The basic units in the f'ield,in concentric 

the Collectorate end (within it) the Division 

'-_ 	-' and the Range. The last mentioned unit7  is the primary 

revenue 
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revenue unit end is pieced in charge of an 

Inspector. The factors which, primarily govern 

the optimum size of the. various field units are: 

geography: the number of units producing excisa-

ble goods, the character and composition of 

these units, their concentration end dispersal; 

the Potentia3\for increase in the existing revenue 

as also in the number of producing units; scope for 

evasion of central excise duty; and the strategy of 

controlsought to be exercised in this respect. 

'18. Prior to 1968, recovery of central excise 

duty,uas e.nsured,under whit is known as ttThe  Physical 

Control Procedure"('PCP' for short). However, an 

the recommendations of the Central Excise Reorganisa-

tion Committee, the 1944 Rules were emended,by 

incorporating Rule 173-A. Under Chapter VII P of these 

Rules, wher.eby.,PCP was replaced in i96,by what is known 

as the Self Removal Procedure" ('SAP' for short). 

This R(,-lpe permitted an essessee,to remove excisable 

000ds,without any physical supervision. Under this 

new procedure, the assessee is required to determine 

the duty payable himself and clear the goods under a 

gate pass. He is required to file,monthly returns of 

the goods cleared,to the concerned excise officer. 

The chief difference between PCP' and SAP is,that uhile 

under the former,payement of central excise duty by 

- 	cash 

I 
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cash or debit,in the PLA,follows the assessment of 

that duty by the "proper officer", in the case of the 

latter, the payment of duty by debit in the PL,fo1lows 

self-determination of duty due on the goods, by the 

assessee. In both procedures, payment of duty is a 

condition precedent,to removal of goods,from the piece 

of manufacture or storage. 

The Government of India. appointed in .1974, 

another Committee known as the Central Excise (SRP)Revieu 

Committee, for an overall review of the SRP. This 

Committee (vjde 1974 Report) recornmendeda selective 

type of control(without however affecting the essence 

of the SRP)which was given effect to in 19789  which 

inter she envisaged,what is known as the (i) Record 

Based Control(RBC) and (ii) Production Based Control 

Under this selective system of control, the 

Inspectors are required to farniliarise themselves - 

fully, uiththe processing techniques ofvarious 

industrial products (on which customs excise duty is 

levied), right from the stage of raw meter iii, to that 

of the finished product,es also with the details of 

ounting of production thereof. 

The Collector is the chief authority of the 

ctorate. He is also within his territorial juris—

tlon,the highest administrative euthority,under the 

1944 
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1944 Act and the rules framed thereunder. Under 

the SRP, he has been specially vested with the 

power to nominate an officer(not lower in rank, 

then that of an Assistant Collector) to determine 

the normal production of a factory and to assess 

the shortfall in production,to the best of his 

judqment. 

With the implementation of the SRP, 

clessificetion and valuation of the excisable goods 

and products,ere said to have assumed considerable 

importance, on which depends vitally,the correct 

determination of the central excise duty. The 

Inspectors being in charge of the primary revenue 

unit, namely, the Renge,arc responsible for initia-

tion of this process. Their chief functions are 9 to 

ensure strict compliance of the provisions of the 

excise rules, regulatiors end procedure and to 

s-crutinise meticulously,the accounts relating to 

pr3duction and delivery of excisable 000ds,throughout 

tiieir jurisdiction. They era for the purpose,required 

to tour intensively, within their jurisdiction and are 

primarily responsible,for accuracy inasseasment and 

classification of goods,on which excise duty is lviáble. 

The minimum educational qualification for 

direct recruitment to the grade of Inspector,was 

oricinally a University Degreewhich houever was 

- 	re.lexed 



relaxed in 1961,to Intermediate or its equive- 

lent. The 1974 Report mentions (pare 17,Chspter 5) 

that having reqard to the nature of functions required 

to be performed in the Depertment,particularly in the 
4 necessitating 

wake of newer techniques of production,Lrnore intricate 

accounting procedure and increasingly complex, Central 

Excise tariff, it was urged, that the educational 

qualification prestribed and the mode of recrjtment 

were both inadequate in the case of Inspectors. The 

III CPC,while recommending parity of pay scales for 

inspectors, of Income Tax, Customs and Central Excise 

Departments, had observed,thet the qualification for 

direct recruitment to these qradesbe raised to a 

University degree and recruitment channelised,through 

the LIPSC or the Subordinate Services Board. The 

educational qualification for the Inspectors of 

Central Excise,has since been enhanced to a University 

degreeaccordingly,under the Central Excise and 

Lend Customs Group 'C Posts Recruitment Rules 1979 

( 11979 Rules' for short) for direct recruitment,which 

is made through the Staff Eelection Conmission. 

24. Both the Divisional and Collectorate 

off'ices,have a complement of ministerial staff(see: 
/ N rts I to III in the Grey Book). The non-gazetted (( 	 t1re comprises,grades (in ascendinQ order) such as 

' 
Lower Division Clerks(LDCs), (ii) Upper Division 

\O jtrks (tiDEs), (iii) DOS II, (iv) DOS I and (v)Office 

in addition to the cadre of 

A 
	

£tenographers 
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NO 
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- 	 Stenographers ,end other ministerial staff1  

. 	
such ae:Typists, Draftsmen etc. 

25. The, higher gazetted echelon of ministerial 

stef'fconsists of grades such es:(in ascending order) 

(j) Examiners of Rccounts(Examiners), (ii) Administra-

tive Qfficers(AOs), (iii) Assistent Chief Accounts 

Off.icers(ACAOs) and (iv) the Chief Accounts Officer 

(CR0), (see: Chart I ibid,as also the Linear Chart 

in pare S above). 

The CR0 acts as a Financial Adviser to 

the Collector and performs all functions,relating 

to preparation of classified revenue accounts and 

their reáoncilietion,with figures booked by the 

Treesuries end the Accountant General. He prepares 

estimates for revenue receipts end expenditure, 

pertaining to the Collectorete, undertakes audit 

of refund'claims, issues cheques for refunds sanctioned 

in certain cases, scrutinises. Personal Ledger Accounts 

(PLRs),meintained by the assessees end iE responsi-

ble for receipt and accounting of cheques,tendered 

towards payment of duty. 

Apart from statutory audit carried out,  

by •the Comptroller and Auditor. General, Government 

of India, there also exists an Internal. Audit Oroenia-: 

tion (IRO),or the Depertment,op.eretinq from the 

Cq,llectorate level. This oroenisation is headed by 

an. 



an Psslstant Collector(Audit), who has a number 

of audit parti 	working under him. Each such 

party consists of eudltors,drawn both from the 

executive c.dre of Inspectors end the ministerial 

cadre of UDCs,wit)i an officer of the status of a 

Superintendent of Central Excise(Executiue) or 

an Examiner of Accounts(fliniSteriBl),beiflg placed 

in charge of each such perty. The main functions of 

these audit parties are as follows: 

ft(j) Auditing the accounts maintained 
by fEctories, warehouses and ranges 
operating under the system of physi—
cl control. 

(ii)Dealing with major defects,erising 
out of thereports of Inspection 
Groups,ss are brought to the notice 
of the Collector by the Assistant 
Collector concerned. If after going 
through the reports received by him, 
the Collector is satisfied,that the 
working of a particular unit requires 
a further probe, he may direct that 
the unit concerned,be subjected to 
full audit. 	 - 

(jii)Test auditing the accounts of units, 
yielding substantial revenue or 
having a complicated excise tariff. 
This acein is carried out,in respect 
of units specifically indicated by 
the Collector. 

(Iv)Looking into the reports of statutory 
audit, carried out by the audit parties 
of the Accountant General concerned.t' 

28. The Preventive Organisation of the 

rtment,op.erEteS both from the Divisional as well 

the Collectorate levels. The Divisional Preventive 

Unit 



unit, consists of a number of inspectors,headed 

by a Superintendent ofCentral Excise(EXeCtitive), 

while the orgenisationfunCtiOfliflQ from the 'Collec-

torate headquarters, comprises a number of Inspectors, 

with one or more Superjntendents 7 p1Ced under an 

ssistent Collector. In Coilectorate,uhere there 

are a number of Divisions, located at the Collectorate 

\headquertera itself, the Divisional Preventive Orga-

nisetion,does not function as a separate unit. The 

entire preventive work in such cases, is centralised 

in th6 Collectorete. 

29. Dr.1.S.tagaraje, learned Counsel for the 

applicants in Set I, directed his attack ?irst,on the 

distinction of the cadre of D05,into Levels 1 and II. 

He alleoedthEt even though this Tribunal,hsd earlier 

directed R-1(pare 9 above), in Applications £os.191 to 

1993 and 2039 to 2043 of 1986(F),to examine and dispose of 

the utitten representation of the applicants referred 

to therein, within the period stipulated, it had not 

at all coplied its mind,to the various points urged in 

the said representation,and had rejected the same 
hi. and 

arbitrarily, without collecting relevant detaLexemining 

objectively,the various aspects involved. He further 

elleged,that the IV CPC too,while determining the 

revised pay sceles,?or the Central Government employees 

as a whole, in the various Departments, did not examine 

in depth,the case of the cadre of D05 9 to which the 

applicants 
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applicants belonged. He subrnitted,that in Chapter 7, 

reisting to determination of pay, the IVCPC,neither 

discussed nor recommended specificelly,the question 

of revised pay scsle.,for the cadre of DOS and that 

his clients,were not even eware,as to whether the 

representation addressed by their Federation,ues 

considered and recommended at all,to the IV CPC,by 

the Central Board of Excise and Customs, 

He then sought to highlight the.•verious 

espects,to show,as to how in reelity,the existing 

two cadres of" DOS I end II,were one end the same 

and as to hou,they were distinguished therely on 

i.ction Without identifying separately, the nature 

of duties and responsibilities,in respect of each 

of these two cadres. He submitted,that these two 

cadres were interchangeable,to substantiate which, 

he referred to Annexures A-I? to 1.-19 relating to 

postings of DOS I and II. The III CPC he said, in 

pare 41 of Chapter III of their Report(the reference 

seems to be incorrect) observed, that as the nature of 

duties and responsibilities of DOS(Plinisteriel) and 

Heed Clerks were identical and they were in supervisory 

charge of sections, the distinction of these cadres 

s not justified and therefore recommended a common 

tegory of DOS,to be in charge of sections. 

Dr.tegeraja, eileged,that strange enough, 

've'fl though R-1 accepted these recommendations of 

III CPC,itdid n3t implement the same faithfully, but 

on 



on the contrery,perpetrated the invidious distinc- 

tion between the two cedres. viz., DOS I and OCS II, 

even though there was no difference whatsoever, in 

the nature of duties and responsibilities involved. 

This crucial aspect,ues not taken into eccount,either by 

R-1 or the IV CPC, he compleined. 

In this connection, he referred to pare-9, 

page 43 of Chapter 5,0? the 1974 Report, which reeds 

as under: 

9• For sometime pest the Administra-
tion has beenecting on the.po].icy ,  
that the grade of Heed Clerk should 
be gradually abolished and posts of 
Head Clerks upgraded to that of 
Deputy Office Superintendent. In 
recommending revised scales of pay 
for Head Clerks and Deputy Office 
Superintendents the Third Pay Commis-
sion have, however, observed that 
Its proportion of posts on these two. 
scales, ranging from one third to one 
half should be placed on the lower 
pay scale that we have suggested for 
Head Clerks viz., Rs.425-700." 

In p?rticular,he invited our attention-

to Rnnexure-C(page 48) of the Grey Book, where the 

Deputy Collector(P & £), Collectorate of Customs 

and Central Excise, Madurci, had promoted one 

Smt.S.Saroja, DOS II, Internal Audit Branch, Headquarters 

Office, f1adurai, as DOS I, in the scale of pay of 

Rs. 550-20-650-25-750 and posted her to the some Sectlop, 

where she was working as DOS II,until further orders. 

This was a classic example of perfect equivelence,of 

the 
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the posts of DOS I and DOS II in point of nature 

of duties and responsibilities, he contended. 

34. Except that, service of a period of 

5 years was arbitrarily fixed for en incumbent 

(see: 1979 Rules, page 163 of the Green Book), 

to move from DOS I grade to that of DOS II, there 

was no other disernible difference, in the nature 
A. 

of duty and responsibility, between these two 

qrades,he argued. Besides, he pointed out, DOS II 

was not subordinate to DOS I and was neither placed 

under him nor was his RCR written by the latter. 

The unequal scales of pay, between these two grades 

(para 8 above) he said, were arbitrary, unjust and irra- 

tional and were violative of Prticles 14 and 16 of 

the Constitution, as equals were being treated CS 

unequels, and this was therefore patently a case 

of"distjctjon without difference.. 	No posts of 

DOS and that too, distinuished as Levels I and II, 

existed in other Departments of the Government of 

India and the fleorant anomaly,was unique and peculiar, 

only to the respondent Department, he alleged. The 

application of the benefit of Fundamental Rule(FR) 22, 

for posting an incurnbent,from the post of DOS II,to that 

I of DOS I, on completion of 5 years of satisfactory 

( 
\vice,wes anomalous he said, 	as the nature of duties 

nj responsibility in either posts were the same. 

A 
1i 

fA 
' 	• 

35. In 
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In pare 15 -of -their reply, the respon—

dents had admitted, Dr.?ageraja pointed out., that 

the posts of DOS I and DOS II belonged to a common 

cateqorj (emphasis added by him), of similar pbsts 

in all Departments of the Government of India, and 

that accordingly, the IV CPC had recommended,identicel 

scales of pay, for all these posts and the same was 

.accepte by Government. 

Dr.1'Jagereja stated,thet under the 1979 Rules, 

(pace 163' oP the Green Book), a StenoQrapher(Senior Grade) 

according to the number of years stipulated therein, was 

eligible to be promoted as DOS I. Relying on the dicta 

of the Supreme Court in PIR 1987 SC 2049=1983 SCC(L&5)24 
k he arcuad, 

LThHPCU!RN DASS & ORS. v, STATE OF HARYANA & OR5.7,Lthat 

once the nature of functions and the uork0are not shown 

to be dissimilar, the fact that the recruitment was made 

in one way or the other, would hardly be relevent,f'rom 

the point of view of,equal pay for equal work" doctrine. 

The onus of proving the dissimilarity,between the grades 

DOS I and DOS II,lay or, the, respondents he asserted, 

according to the dicta of the Supreme Court,in the above 

case. 

He next referred to page 162 of 'the 

Green Oook1in reoard to recruitment to the post of 

Office Superintendent,under the 1979 Rules and pinpointed 

the pay scale of Rs.700-50-760-35-900,prescribed for 

this post,in Group 'C', non—gazetted. This post,he said, 

U28 
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was higher then that-of -DOS end a similar hiererchy 

did, not exlst,in other O8p8rtments-ófThe.6overnment 

of India. The III CPC, did not refer'tà the pay scale 

of Rs.700-900uhile proposing merger Of-the grade of, 

Head Clerk with that of DOS. The natural inference 

ues,he said, that the III CPC re?erred to the post 

of Head Clerk, when it spoke of the pey scale of 

Rs.425-700. 'The IV CPC, he submitted, was not 

oblivious of the recommendations of the III CPC in 
14 one 

this regard endLof its prime aims and objects was, 

to minimise the plethora of pay sc2les,with due 

regard to administrative efficiency end economy.. I.t 

could not have therefore departing therefrom.avoida-

bly recommend? 2  multiplicity of pay scales, specially 

in the present context of the cadre of DOS, as Levels I 

and II, he argued. 

38. Referring to Letter dated 24-6-1975 of R-1, 

the relevant portion of which,is extracted at pera-7 

above, he sedulously contended,thst the creation of 

grades viz., DOS I and DOS II,even after merger of 

the grade of Head Clerk,was at variance with the 

--recomrnendations of the III CPC. 
i v 

g. Dr.Fagar.aja next called in eid,theecision 

Supreme Court,in 1988 SCC(L&S) 785=(1988)3 5CC 354 
I 	I 

\. 	 EJAIPAL & ORS.-vs,- STATE OF HARYANR & ORS.7, in. the 
- 

'c&ntext of Uequal  pay for equal work", to bring out, 

- 	 that 



I 

/ 

- 	24 	- 

that it was not necessary,that there should be 

complete Identity in this respect,between the 

posts sought to be compared. 

To substantiate thi's aspect, further, 

he railed on the decision of the Supreme Court in 

AIR 1987 S,C.1281((1/s.1ACKINN0N P1ACHENZIE & CO.,LTD., 

-vs.- AUDREY D'COSTA), to show,that the authority was 

required to take a broad view,in deciding whether 

a particular work was similar in nature,as compared 

to another and that the very concept of similar work 

implied differenceE.in  details, but this should not 

defeat a claim for equality on trivial grounds. In 

this case, the Supreme Cojrt held on facts, that 

the Stenographers of either sex,were performing 

same work or iork of a similar nature and that the 

fact,that the difference in pay scales,wss due to 

the settlement that has been reached between the 

Union and the eompeny, had no relevance. 	- 

He then refe'rred to the observations of the 

Supreme Court,in AIR 1989 SC 19(STATE or U.P. & ORS.-vs.-

J.P.CHAURASIA & ORS.) with reference to pares 3. and 17 

thereof,in particular. The III CPC, he said, had 

examined the matter in depth,in regard to the equiva-

lence of the posts of DOS I and DOS II and found them 

to be identical and the IV CPC,had not proposed splitting 

of 

I 



-25

of 	

— 

/ 
the cdre of DOS into two levels. That 

being so, there was no warrant for R-1 he said, 

to split this cedreas it did by its Letter dated 

24-6-1975(para 7 ebove) 	 - 

42. Adverting to pare 7.35,Chapter 7 of the 

Report of the IV CPC on"Pay Deteimination", he 

referred to its observation,that as a first IThding 

it may e quite fair to sey.,that pay should equal 

the velué of the work done by the employee a9d that 

it cannot be gainsaid,that the requirement that pay 

should be equal to the value of the uork,is a truism 

which should, broadly speaking,hold the field,in which 

context1it had referred to AIR 1982 SC 879(RANDHIR SINGH 

v. UNION OF INDIA) which had considered the scope and 

meaning of the provision,construing Articles 14 and 16* 

in the light of the preamble and Prticle 39(d) pf the 

Constitution. The Supreme Court had obEerved. therein, 

he said, that the principle of equal pay for equal work, 

was deducible from them and may be properly applied,to 

cases of unequal-scales of pay,based on no classification 

or irrational classif'ication,though those drawing the 

scales of pay,did identical work,under the same ?mployer. 

43. He also referred to para. 7.57 ibid, wherein 

the following view was expressed in the "Handbook of. 

'vil Services a-nd Practices"; 

	

"Rfáu 	. 



/ 

-26- 

"A few grades with clearly defined 
differences of responsibilities, 
corresponding todifferent scales 
of pay will be acceptable, but 
posts grededand paid differently 
yet without discernible differen-
tiation of duties can have an 
adverse effect on morale 000000 

P further source of trouble is 
that, if gr2des do not relate to 
recoqnizéblè difference in duties, 
departmental applications for 
regrading multiply and central 
control of regrading becomes impos- 
sible." 	 - 

44. Referring to pares 8.38 and 8.45 ibid, he 

submitted, that the various pay scales indicated 

therein, may have been common to the various Depart-. 

meats in the Government of India, but there was no 

specific mention,in regard to the pay scales preva-

lent, in the Department of Customend Central Excise. 

45. Appearing for the applicants in Set II, 

Shri G.S.5empeth, learned Counsel, fell in line 

with the trend and tenor of argument of Dr.Nagarja, 

in regard to unifying the cadres of DOS I and 00511. 

46.Shr'L rl.S.padmarajaiah, learned Counsel for 

the respondents, at the outset contended, that the 

ceuse of action for the applicants, in regard to intro-

ducing two levels in the cadre of DOS, actually arose 

as far back as in 1975, consequent to issue of the 

Letter dated 24-6-1975(para 7 above) by R-1. He 

aileged,that the applicants bestirred themselves as,  

late as after nearly a decade and a half, onwhich 
a 

score 

I 
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score aloe, their applications should be rejected, 

as hit by the bar of limitation and mainteinébflity. 

Both Dr.Nagaraja and Shri Sampeth 

countered this preliminary objection, on the premise, 

that the applicants were actually aggrieved by the 

action of the respondents on the recommendations of 

the IV CPC., as they had perpetrated the anomaly, even 
14 

though the IV CPC had not proposed éplitting the cadre 

of D05,into two levels viZ., Levels I and II. 

Prima facie, there appears to be some 

merit, in the above preliminary objection reise.d by 

Shri Pedmara,jaiah, but ax debltio justitise, we do 

not wish to take, too rigid a view in thi matter 

and instead, would draw a charitable inference, that 

the effective cause for action emanated to the 

applicants, as a result of the action of the respon-

dents, pursuant to the recommendations of the IV CPC 

considering specially, the effect of our Order dated 

27-8-1987 on their earlier Applications (para 9 above). 

We therefore overrule this preliminary objection 

raised by Shri Pedmarsjaieh, in the course of the 
V E  

g of theseapplications, even though he has 

	

[ 	
not 	so, in the written reply to the application 

4 f,Jjld off 22-9-1988. 
) Ii 

49.Ref'erring 

	

\ 	B 

a 
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Referring to the five categories of 

non-gazetted ministefial posts, in the Group. 'C' 

cadre, mentioned in paras 5 and 6 of the reply, 

along pith the pay scales before and after• revision, 

Shri Padmarejaieh submitted, that since..these cete-

gories of posts, were common to the other Depart-

ments of the Government of India as well, the 

IV CPC did not specifically recommend, the pay 

scales in respect of these posts1pertaining to 

the Customs end Excise Department, to which,the 

same scales of pay, as in analogous position in 

other Departments of the Government of Indie,were 

sanctioned. 

However, he explained, that taking into 

account, that a segment of the posts of UDCs, in the 

Customs and Central Excise Departments, performed 

duties,enteiling higher responsibility, in the field, 

peculiar to these Departments, the IV CPC recommen-

ded, upgradation of on-third of the posts of (JOG, 

to that of Tax Assistants, on a slightly higher 

revised pay scale of Rs.1350-2200. 

Shri Padmarajaish stated,that the P1 CPC 

had observed,that the revision of pay scales of the 

employees in the various cadres,in the different 

Departments of the Government of In'dla,cou'ld not be 

determined by the rule of thumb, but had necessarily 

to take into account,essential factors such' as,t'he 

net'ure of duty end responsibility involved and other 

relevant factors,.peculia"r to a post or cadre, such 

asthe degree of risk or: hazard involved, method of 

4 - 	. 	 2 	recruitment. 



recii.,.rnent, the qualifications prescrIbed therefor, 

avenues of promotion etc.. 

He clarified,thet the representtIôn 

dated 17-9-1987 from the applicants in the matter 

was duly examined by the respondent_Department, in 

connect ion with the Department of Expenditure and 

the Department of Personnel andiraining, Government 

of India, but the same was .rejected,with cogent 

reasons. In this connection, he invited attention to 

Letter dated 4-12-1987(Accompaniment of Ann..-3), 

addressed to R-3 

He referred to Ann.R-1, which was the 

proposel/recommendation,sent by the respondent-

Department to the IV CPC, in regard to rationalistion 

of 
the ministerial sUpervisory grades, in the Depart-. 

mnts,under the Central Board of txcise and Customs, 

wherein the posts of DOS I and DOS I1,uere considered. 

Though the IV CPC,may not have discussed the same 

in its Report, it could not be inferred therefrom, 

that it overlooked the matte;he explained. 

54. He denied 7 that the nature of duties and 

the responsibilities involved,in the posts of DOS I 

and DOS II,uere the some, He referred to the pay 

ONS 

	

	
as of these posts,before and after revision 

'ent to the recommendations of the IV CPC(paras 6 

\. 	 above)end to the application of the provisions 

22,on promotionof an incumbent,?rom the pst of 

.1 to that of DOS 'II1on the basis of the duties and 

responsibilites of greeter importance shouldered, 

uhicEi in itself,was self-explanatory, he stressed, 

to 
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to prove,that the post of DOS I,was superior 

to that of DOS 11,in respect of these criteria. 

55. Both DOS I and DOS II,had no avenue of. 

promotion, he said, to the post of Inspector. Never-

theless, incumbents in these respective posts of DOS, 

held independent charge,in supervisory capacity 

and were not subordinate to each other end their 

posting was decided, taking duly into account, the 

experience of the officer in a particular field, end 

his utility in the concerned Section, with due regard 

to the circumstances preveiling at the relevant time, 

such as the concentration of industries, incidence 

and intensity of production of excisable goods, and 

sensitive matters, relating to administratIon of 

excise duty. This necessitated he said, a certain 

degree of flexibility, in postings and in that 

context, a stray case, as that of the posting of 

Smt.Saroja, cited by Dr.Nagsraja(para 33 above), was 

only an exception to the rule, he averred, which 

typified the expression, that "a lone swallow, 

does not make the summer". In any case, he said, 

DOS- II, was never posted under DOS I. 

56. Referring to pars 9(vii) of Set I,Shri Pãm-

rajeish alleged, that the excerpt of pare 41, in Chapter X 

of the Report of the III CPC given therein,uas wrenched 

a 	 '•• 
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out of càntext, in support of wiich,he referred to 

AntR-3.. It uas evident therefrom, e explained, that 

the Iii.CPC,hed not recommended amalgamation of the 

scales of the posts of DOSs end Heed Clerk, Prior 

to the Rport of the III CPC, he explained, the 

pay scales prevalent for the posts.of Head Clerk 

(since designated as DOS ii) and DOS I 7uere Rs.210-

1 0-290-15-320-EB-1 5-380 and Rs.335-15-425 respectively. 

The III CPC, he said , did not recommend structural 

chenges,consequent to revision of these pay scales. 

Keeping in view, however, the proportion, or 

ministerial posts,in the supervisory grades in the 

P 2Y scales viz., Rs.210-425 end Rs.335-425,upgreded 

to that of Rs.550-750,which was equivalent to the 

pre-revisei scale of Rs.325-475 and Rs.350-475,it had 

observed,thet it uould not be appropriate,to include 

all posts,in the pay scale of Rs.335-425,in the 

new scale, particularly in those Departments,uhere all 

or some of the posts in the pay scale of Rs.210-380. 

were upgraded to the pay scale of either Rs.210-425 

or Rs.335-425, and therefore recommended,that a 

proportion of posts in these two scales of pay, ranging 

am one-third to one-half, be plced on the lower 

\a scale viz., Rs.42515500-EB-15-560-200-700, 

SU  gested for.  Hea,d Cler end the remainder 'be 

aced on the next higher scale proposed. 
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5!?. Shri Padrnarajaieh c.laified,th8t in ,, 

accordance with the above recommendatiOt'0f the 

III CPC, a proportion of 'the posts in the grade 

of DOS,in the pre-revised pay scnle of Rs.:335-4251  

was 	lowered,to the prerevi8ed pay ,scale of 

Rs.210_380,epPliCable to the posts of. Head Clerks. 

Consequently, such of the DOSs,uho uere reverted 

at the time and the Heed Clerks,ue.re  placed in the 

revised pay scale of Rs.42515500-EB15560200  

700 and redesignated as DOS II. 

58. He pointed out,that a fairly long period 

of time elapses, between the Reports of two successive 

CPCs and in the case of the Reports of the III (1973) 

and IV (1996) CPCs, as long a period as thirteen years 

had elapsed and much water had flown below the bridge, 

during this intervening period, which would. naturally 

tell on the circumstances prevlent,et the relevant 
I he said, 

time and therefore, /it would be unrealistic to txpect 

like the applicants, in the changed circumstances, 

that the recommendations of the previous CPC would 

remain sacrosanct, If that was the case, there would 

be little propriety Shri Padmarajaish argued, for 

setting up succeeding Central Pay Commiss+drS. In this 

fact-situation, he remarked, 	it 4ll-,behOJBd t* 

applicants, to cast an aspersion, onn auust bddy like 

the IV CPC,that it did not examine the case of the 

applicants' cadre objectively and &n depth. t1e:Y 

a 	 . 	
: 	

aerted 

p 



asserted., that the IV CPC had given due thought, 

to the service interestsoF.the cadre of the 

applicants and was objective in its recommendations 

and therefore,the grievance of the applicents,that 

the splitting of the cadre of DOS,into Levels I and II 

regardless of identical nature of duties .and respon-

sibilities, was violative of Articles 14 and 16 of the 

Constitution, was ill-founded. 

59. Shri Padmarajaieh relied on CHAURASIA's 
I. above), 

case(para 41/particUlarly,on pares 17 and 28 of 

the judgment of the Supreme Court therein, the 

relevant excerpts of which are reproduced below: 

"17. The first question regarding 
entitlement to the pay scale 
edmisaible to Section Officers 
should not detain us longer. 
The answer to the question depends 
upon either the nature of uork or 
volume of work done by Bench Secre-
taries. Primarily it requires among 
others, evaluation of duties and 
.responsibilities of the respective 
posts. f1ore often functions of two 
posts may appear to be the same or 
similar, but there may be difference 
in degrees in the performance. The 
quantity of work may be the same, 
but quality may be different that 
cannot be determined by relying 
upon averments in affidavits of 
interested parties. The equation 
of posts or equation of pay must be 
left to the Executive Government. 
It mustbe determined by•expert 
bodies like Pay Commission. They 
would be the best judge to evaluate 
the nature of duties and responsi- 
bilities of posts. If there is any 
such determination by. a Commission 
or Committee, the Court should normally 
ecceptit. The Court should not try 

• 	 to 
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34, 

to tinker with such equivalent unless. 
it is shown that it 'was made with extra-
neous consideration. 

xx 	 xx 	 xx 

	

xx 	 xx •• 	xx 

28. •............Itisagainst this 
background that the principle of "equal 
py for eqU8l work" has to be construed 
in the first place. S.econd,th'is princi-
ple has no mechanical application in 
every case of similar work. It has to be 
read into Ir't,14 of the Constitution. 
Rrticle 14 permits reasonable classifi-
cation founded on different basis. It is 
now well established that the classifica-
tion can be based on some qualities or 
characteristic of persons grouped together 
and not in others who are left out. Those 
qualities or characteristics must, of 
course, "have a reasonable relation to the 
abject sought to be achieved. In service 
matters, mentor experience could be the 
proper basis for classification to promote 
efficiency in administration. He or she 
learns also by experience as much as by 
other means. It cannot be denied that 
the quality of work performed by persons 
of longer experience is superior than 
the work of new-corners. Even in Randhir-
Singhts case (PAIR 1982 SC 879)9, this 
principle has been recognised. 0.Chinna-
ppa Reddy, J.observed that the classi-
fication of officers into two grades 
with different scales of pay based either 
on academic qualificationor experience 
on length of service is sustainable.' 
..................................•.•.• 
The classification based on experience 

• 	is of reasonable classification. It has 
a rational nexus with the object thereof. 
To hold otherwise, it would be detrimental 
to the interest of the service itself," 

60. In the light of the dicta of the Supreme 

Court in the above case, it was clear he said' Jt 

	

merit or 	perience(emphesis added), could be th'&'Jper 
• 	• 	 ./•,-_ 

besisfor classification to promote adijiir'irstrative 
f 

efficiency
14 

 

	

- 	 ' 	 • 
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efficiency. This squarely governed the case before 

uS he averred., in •respect of df?erentiatiñg two 

levels in DOS viz., Levels-  I:and II,wth correpon-

dingly higher pay scales as shown in .para .8 above. 

- 	• 	The functions of two .posts,mey 'appear to be the 

same or similar but the degree in performance may 

vary. The Government, he said, was in the circurn- 

stances,the best judge to decide,the equation of pay 

scales and posts,as observed by the Supreme Court, 

Shri Padmarajaiah stressed. In the end, Shri Padma-

rajaiah urged, that there was no merit whatsoever 

in the contention of the app-licants,?or unificatIon. 

of the cadre of DOS I and II into one and.therefore, 

the same be rejected. 

6.1.. We have bestowed the utmost thought,on 

the rival pleedings on this aspect and have heard this 

matter ja extenso,for five days,from 6-3-1989 to. 

10-3-1989. We have on purpose,dwelton the historical 

background of this Department at length, to bring put 

as to hou it has evolved over the years and as to how 

with the advance of science, technology and in .the 

wake of neuer techniques of production,vestly increased 

mber of excisable goods and products have come 
QfçT 

\the fold of. the 1944 Act and the Rules, and 

how uith the increasingly complex. Central Excise 

ccbuntThg procedure in regard to administration 

of 

• • 	.• 	 .• 



of proved rnerit,ecumen and exparie'nca,both in the 

ministerial as well as the executive cedrea,in the 
ktO 

Department,to enable itLfunction,Uith the desired 

speed and efficiency. 

With the introduction of SRPas the 

strategy of control since 19699  in the administra-

tion of central excise duty, the Department is called 

upon to gear itself,to added responsibility both in 

the f'ield,as well as in the office. 

The main plank of the contention of the 

applicants is,that the distinction of two levels. viz., 

Levelç I and II in the cedr• e of DOS, regardless of . 

identical nature of duty and .responsibility,iS 

irrational and arbitrary and therefore,attraCts 

the frown of Articlet. 14 and 16 of the Constitution. 

'4 

M. Shri Padmare5aiah has in pars, 60 above, 

explained the special ciicumstances,under which, sometimes 

postings are required to be made in. respect of DOS I and 

DOS II and the imperative need for flexibility, in the 

matter Ir the Department is to be admini 	wiLth 

the desired efficiency. 

, ;; 
65. The case cited in regard to the posting o 

Smt.Saroja on promotion as DOS I, in hvery plac 

she was earlier working as DOS II ind 6 to iCoi1ec411116 - 
a 

rate(para 33 ebove.es  an Isoleted a 	*is one and 

. 4 
. 	. 	 theI'efore 

• 



therefore,can'be regerded only as an exception in the 

peculiar circumstericee (which may sometimes be unfor-

seen in emergent cases) as explained by Shri Padma-

rajeish. 

The dicta of the Supreme Court,in the 

case of CHAL1V5IA (pares 41 and 59 8b6ue)in'our 

view, has a direct bearcn.9 an this point. It has 

pointedly observed,in pars 17 of its judgment, that 

Itmore  often ,functions of two posts may eppeer to be 

the same or similar, but there may be difference in 

the degree of performance.8  Again in pars 28 ibid, 

it has stated inter ella, that "in service matters 

merit or experience(emphasis added), could be the 

proper basis for clessification1to prOmote effici- 

ency in administration". In the context of "experience8, 

the classification .uould be justified in accordance 

with the legal maxims - "Trust one,who has tried ot 

had experience' experto crede" or "The law presumes, 

that a worker becomes an expert,by a long continued 

exercise of his particular vocation - fit  febricedo 

faber". 	 S  

/\ 	

r 
In 1988 ScC(i&S) 673: (1988)3 5CC 9ffEDERATI0 

INDIA CUSTOMS AND CENTRAL EXCISE STENOCRAPHERS & 

95II -vs.- UNiON OF INDIA & ORS.7, in the context of 

posts of Personal Assistants and Stenographers, .._.J*,., 

-- 	in, the very respondent-department before us, the 

Supreme Court observed as under: 

"Equal 

4 
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"Equal pay must depend uponthe nature 
of the work done; it cannot be judged 
by the mere volume of work; there may 
be qualitative differenCe as regards 
reliability end 'responsibility. Func-
tions may be the same but the responsi-
bilities make a difference. The same 
cannot of physical work may entail diffe-
rent quality of work, some morësenst&U9, 
some requiring more tct, some less - it 
varies from nature and culture of employ-
ment. In the case of Stenographers and 
Personal Assistants, there is an element 
of faith, reliability and responsibility. 
The differentiation has been sought to be 
jut1f1Bd in view of the nat­np and the 
types of the work done i.e.*  on intelligible 

bas jS . 	• • . . . . . . • . • . , • • . . . . . . . . . . . . . 

There is an element of value-judgment 
by those who are chargedwith the administra- 

- tion in fixing the scales of pay and other 
conditions of service. Differentiation in 
implementing the award or the recommenda-
tions of the Pay Commission without rational 
basis may amount to discrimination. But, 
so long as such value-judgment is made bona 
fide, reasonably on an intelligible criterion 
uhich has a rational nexus with the object of 
differentiation, such differentiation will 
not amount to discrimination." 

In our view, the abOve ruling of the 

Supreme Court, is apposite to the 'cases before US. 

Reasonable clessification,is not shut out 

by Articles 14 to 16 of the Constitution,eñd mere 

indication of inequaiity,in individual cesesjs not 

adequate to imply constitutional inhibition,a$ every 

classification in some degree or other, can result in 

inequality, as precise mathematical accuracy in this 

regard,can scarcely be achieved and is only delusive. 

The State is legitimately empowred to rrame rules of 

classification,for securing the requisite standard 

of 

0 
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of efficiency in service, end the classification 

need not be scientifically perfect or logically 

complete. A doctrinaire aproechshbuld be avoided 

and the Inattet considered in a practical wey/i'de 

(1970)1 SCC 377(pers..2) AIR 1970 SC .2178 - GANCA. RPJ'i 

-vs.- UNION OF INDIA7. Classification is primarily 

the function of the legislatiire or of the rule-making 

authority and If looked at from the standpoint of the 

authority making it, the classification if found 

torest on a reasonable basis,.is tobe upheld. The 

machinery of Government,uoild not work if it were not 

allowed a little play in its jointsvide (1974)1 5CC 19: 

1974 5CC (L&s)49 - STATE OF JATINU & KASH1IR -vs.-

T.N.KHOS7. 

70. Article 14.of the Constitution, 18 said 

to be the genus end Articles 15 and 16 its species 

end consequently,principles governing Article 14. 

equally govern the other above two t.rticles of our 

Constitution. The true &cope and èmbit of Article 14 

has been 'explained by the supreme Court in myriads 

of cases. Perhaps on no other Article of our 
been 

thereheaLso much of in-depth debate, dis- 

C 	 ., 

.cjssjon and crystallisation of law1 by the Supreme 

-, 	 'C5i?rt as on these Articles, guaranteeing fundamental 
' 	 . 	. 

)4ht of equality before law and equality of opportu- 

matters of public employment. As a result, we 
bAwG . 

hve a cornucopia of case law on the subject

In 

 

$ 



71, In AIR 1958 SC 538 cRaM KRISHNADALMIA & ORSI 

v. bUST ICE S.R.TENDUKAR & ORS.7 end AIR 1979 •5C 478 

LE:SPIAL0u9T5 81L15 cA5E7, the Supreme Court 

reviewing all the earlier ceses,haS comprehensively 

re-stated the scope and embit of Article 14 of the 

Constitutiofl. We have extensively quoted the dicta 

inithe latter cesein 1989(1) SLJ (CAT) I (G.K. 

5HEPVA & ORS. -vs.- UNION OF INDIA & ORS.7. 

12. We are not persuaded by the argument of 

Coureel for the applicents,that R-1 split the cadre 

of DOS into Levels I and II,contrary to the recomnien-

dation of the III CPC. Reading Rnn.R-3 in its 

entirety, we are convinced,that the III CPC did not 

recommend,that once the cadre of Head Clerks was merged 

with that of DOS, the entire cadre of DOS thereafter 

hculd, rémain as an undivided entity. On the contrary, 

as,e result of various pay sceles,u.ithin a reasonable 

spéctrum,hving been merged into one, the III CPC 

gaie the librty to R-11 to split the integrated- 

ac8le into two halves,uithin the proportion of 

oni -third to half,a?ter merging the grade of Head 

Clerk into the lower scale and this is precisely 
4done 

what R-1 asLby'his  Letter dated 24-6-1975 (Ann.C, 

pate 81 pf the Green Book) as cogently expleined by 
I 	 :and57 

Shri Padmarajaiah (paras56frbove). We therefore, find 

no •illegality or impropriety, as alleged by the 

applicants in this respect. 

'It 

7.3.Besides, 

E 



Besides, we cannot be oblivious of the 

factthet the applicé'nts virtually acquiesced in 

this felt eccom2u 9for nearly a decade end a haif,es 

observed by us earlier in pare 49 • We need not remind 

the applicants of the legal maxim, that "the law assists 

the wakeful and not the sleeping— lax viqiltibus,p 

dormientibus subvenitent". 

This apart, distinction of the. cadre of DOS 

into Levels I and II, ha,4&stood the test of a fairly 

long spell of time,of nearly a decade and a half, 

in view of which., this highly belated endeavour 

of the applicants,to seek unification of the two 

cadres of DOS I and 005 II at this stage, can only 

be c.harecterised,aS desperate and miaconceived. 

75. In the light of the above discussion, 

the contentions such as:the IV CPC not having examined 

the case of the cadres of 005 I and DOS II objectively; 

the distinction between these two cadres being without 

a .differenCe; lack of demarcation of duties between 

these two cadres and of identification of these posts 

and all other contentions urged by both Counsel for 

the applicants fail and the various rulings relied upon'by 

' 1th 
( 	 _\I 

/ 
,)fi 

I 1  

in 

m,in support thereof, are of little avail. 

) 76. We. therefore, reject as meritlss,the 

St prayer of the applicants ,for unification of the 

o cadres of DOS I and DOS IIas one. 

717, On 



- 	
' 

tv 	k 

7. On this score itself, the other prayer 

to assign the payscale of R.164O-290O to this 

unified cadreon parity with that of.-the Inspectors 

should fail, ipso facto. Neüerthèless, we shall 

examine the same on merits,with due deference to 

the pains taken- by both Couneel,for the epplicants, 

I 

to argue the case before us with verve and vigour. 

78. Dr.1Jegareja at the outset,traced the 

genesis of the evolution of pay scales of 1the posts 

of Inspectors (06) and (56),vis-a-vis DOS I and DOS II, 

right from the-stage of the I CPC to that of the IV CPC, 

to show,as to how in the case of the DOS. I and.DOS II, 

it was an anti-climax,as initially they were on a 

higher plane than the Inspectors,in regard to -pay scales, 

but were, later doungreded,despite increase in cOmple-

xity and volume in the nature of their duties. and the 

responsibility required tb be shoulderd by them. 

In this regard, he invited our attention to the 

Table,furnishing the relevant deteiils,on page .9 of 

Set I of the applications. These are collated below 

succinctlyto facilitate reference at a, glance. 

CPC & 
-------------------------------------------------------------- 

Had Clerk 	Inspector DOS Inspector emer s k  Year. (now DOS II) 	(oc) (now ;(Sc) 
Ps 

(1) (2) (3) (4) (5) () 

1-1931 160-280 lUO-(Probn) 250- 200-300 - 
120-20fl 325 . . 

11 111959 210-380 210-380 335-425 200-300 - 

11.1-1973 425-700 425-800 550-750 550-900 - 

IV-1986 1400-2300 .*1640_2900  1600-2600'1640-2900 Inspector 
( 06 )& ( Sc  )- 

- . -merged into1  
- : 	- one cadre. 

.-. 
• 

.. 

- -7g• 

\ 



19. Anelysing the above date, Dr.Nagaraja 

submitted,that at the time of'submission of the 

ICPC Report, -DOS II and DOS I,had a dstinètly higher 

scale of pay thenjnspector(OC) and Inspector(SG), 

respectively. This position continued, he said, in 

respect of DOS I,at the time of submission of the 

Report of the II CPC, but DOS II was brought on per 

with .Inspector(OG). Thesituation worsened, 	he 

said, when both DOS .11 and DOS 11were assigned a lower 

pay scale by the III CPC., than Inspectors(OC) and 

Inspector (Sc) respectively, and this was further 

aggravated, he pointed out, in the Report of the IV CPC 

when the two grades of Inspectors(OC) and (SC),uere 

	

S 	 merged and assigned a distinctly higher pay scale 

than DOS 1 and DOS II. This was paradoxical, he 

asserted, in the context of substantial diinütion, 	S  

S 	 both in regard to quantum of work and responsibility, 

in respect of the Inspectors,consequent to introduc- 

tion of the SRP,as the system of control in the 	 S 

administration of the central excise duty,with effect 

from 1969, as pointedly observêdin para-2 page 25 

of Chapter 4 of the 1974 Report and pare 9, page 163 

Chapter 16 ibid.. 	 . 	 S  

•( 	 O. P.t this stage, Shri Pedmarsjeiah sou9ht to 

	

( 	r 	 S 	
S 

- 
4correct the discrepency,in the pay scales of Inspectors 

) 	 - 	 . 
)(Cj'and (sc), shown as Rs.2138O and Rs.32485 

% reSpect1vely, against II CPC ,in the Table on page 9 of 

S 	 St I of the applications. Referring to S.os.6 and 3 

in 
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in Table XXIV,onege 118, in regard •to Department 

of Customs and Central Excise, under Chapter 27,Pini-

stry of Finencein the Report of the III CPC, he 

pointed out,that the correct. pay scales in respect.of 

these posts then,uere as under: 

(1) Inspector (06): Rs.210-10--290-15-320- 
EB-15-425. 

(ii)Inspector (SC): Rs.320-15-500-25-'5. 

81 Shri Padmarajaieh, there?ore asserted, that 

at theVstsce of the Report of the II CPC itself, the 

Inspectors both (DC) and (SG),were on a higher plane 

thanthe DOS I and DOS II, respectively, in regard 

to their pay scales and the position indicated by 

both Counsel for the applicants in this respect, was 

not factual and thus misleading. 

$2.DrJagaraja explained,thet the terminal 

stage of the pay scelesof Inspectors (ac) and (Sc), 

ias later enhanced by  the Department,only with a 

view to alleviate stgnetion in these cadres and there-

?ore,did not reflect the true picture, in regard to 

the pay scales orio.inally recommended by the II CPC. 

83. In order to ascertain the factual position, 

we scrutinised the service book of one of the •Inspec—

tors, in regard to the fixation of pay both in the 06 

s well as in the S6? at the relevant time. Pis a test 

check, we examined the Service book of one Shri 6.8. 

Weiahari, Inspector. We noticed1that his pay was fixed 

as 
V 	 • 	 • 	 V 
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as under: 

--------------------------------------------------- 

Crade 	 Date 	 Pay per mensem 
(Rs.) 

(1) 	 (2) 

Inspec.or (oc) 	10-6-1970 	 380/- 

	

7-4-1971 	 395/- 

Inspector (Sc) 	14-8-1971 	 395/- 
7-4-1972 • 	 410/- 

	

19-8-1972 	 410/- 

	

19-5-1873 	 425/
---------------------------------------------------- 

- 

- 	 It is thus apparent from the ?oregoing,that the 

päsition indicated by Sri Pedmarajeiah,in rega.rd 

to the pay scales of the posts of Inspectors(OG) 

and (SC),recommended by the II CPC(pare OOabove) 

is correct and to that extent, minimises the degree 

of anti-climax in pay scales,of the concerned posts, 

sought to be highlighted 7  by both Counsel for the 

applicants. 

84. Dr.1\agaraja, then referred to Ann.A-4, 

to shou,that the nature of duties performed and the 

responsibilities shouldered, by DOS II and DOS I, were 

substantially similar, as compared to the Inspectors. 

Quite often, he said, the DOSs were posted to discharge 

/
the duties of Inspectors and work -between them was 

16,  apportioned equelly. In this respect, he cited refere-

-nce to Ann.A-5, relating to an extensive list of files 

' s•) 	'4' n respect of Audit in Lalbagh Division, Bangelore, 

handed 

$ 



audit work,emong Inspectors end DOSs, their posting 

in regard to this work, the composition.of internal 

audit parties, their joint tourP. rogremme, in the 

course of internal audit etc. The posts of DOSs and 

Ins.pectors.uere inter-changeable he said, in respect 

of internal audit york. There was thus functional 

similarity and co-equal responsibility, in regard to 

internal audit work, he averred. While inter-disparity 

was removed, intra-disparity he said, persisted, in 

regard to percentage of direct recruitment, and stipula-

tion of qualifications,in regard 'to the respective cadres. 

65. Referring to pare 10.202 under Chapter 10, 

"Ministries and Departments" - 'Department of Re,enue' 

of the Report of the IV CPC, he pointed out, that a 

common revised pay scale of Rs.1640-2900,was recommended 

for the posts of Inspectors of Income Tax,. Inspectors 

of Central Excise,. Preventive Officers and Examiners. 

Citing reference to parc 10.204 lbid,he submitted,that a 

cadre of Tax Assistants in the pay scale of Rs.380-640 

was created in 1918w  to provide more experiepced and 

competent ministerial staff, to deal with impor-

tant matters, particularly, in Company and Investi-

gation Circles, as recommended by the Direct 

Taxes Enquiry Committee. Initially, 4200 posts of 

tJDCs 
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UDCs,out of 6000 posts, uerepiacód in the cadre of 

Tax Assistants, whIch was inter enhanced to. 4700. 

Only 'those' UDCs, who had rendered a minimum service 

of.3 yeers,in that grade.end secured at least 40% of 

the marks in the Income Tax Inspectors' Departmental 

Exmination, were held eligible for promotion to the 

post of Tax Assistant. The work of Tax Assistant he said, 

was supervised by DOS II and DOS I, who in turn, essis-

t'd the Off'ice Superintendents, in work, relating to 

assessment of central excise duty. 

86. Consequent to the Introduction of the inno-. 

vative system of control viz., SRP, far administration 

of ôentral excise duty,, from 1969. onwards, the responsi-

bility of the Inspectors in this regard, had diminished 

considerably a.s observed in the 1974 Report, and conse- 

- ' 	 quently, the nature of duty performed thereafter, by 

the Inspectors, had predominantly acquired a ministerial 

character, as would be evident from the following statis- L 

tical date(Ail India),in regard to their pattern of 

uork,in the Central Excise and Customs Collectorate, 

Dr.Negaraja submitted: 

Working in the jk  t7I,'i. 	Cadre 	trength 	. 
/ 	 ,? \ 

--------------- ------------------------------ 
:f 	ii) 	----- 

_••, 	) 

/
In spec- 	 '. 
tors. 12778 	. 6778 	. 6000 

(56%) . 	(44 

DOS I 	1206 	 615 	 591 	. 
andil: 	 (51%) 	' 	(49%) 

87.He 
* 	 . 	 . 

0 

'I 
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V. He pointed out, that the percentage of 

Inspectors and DOS II, posted- atStatiStipal Investi- 

I' getors, in the Directorate of Statistics end' Intelli- 
0 0 

gence, was 50% each and that these posts,were feeder 	
0 

.0 	 channels,to the posts of 'Statistical .ln,estiqators.The 

Statistical Investigators he said, were invested 

. 	 with powers,under the 1944 Act and the Rules thereunder, 

like the Inspectors, 0 	

0 	 0 0 

$8. The Inspectors he said, were not directly 

concerned with assessment of àentral excise duty, but 

a 	 only with pre and post-assessment work, such as classi- 

fication and valuation. 	 0 

89. He classified the duties of Inspectors 

and OCSs I end II as u,der, to bring out various 

disparities as well as similarities between them: 

Inspectors 	0 DOSs •I & 	II 
Ci) (2) . 	(3) 

 They are only primary lostly SupervisOry 
workers:with no execu- with cadres viz., -LDCs 
tive staff below them. 	. IJDCs and Tax Assists- 

rita, below them. 

 Assist in post-assessment Assist.the Officers in 
of Central excise duty formations above the 
mainly in the Range. Range level,to help 

solve complex asses- 
sment'problems. 

0 	(iii) Process classification 
& evaluation mainly at 
Range level. 

Further processing 
done by UDCs or Tax 
Assistants, supervised 
by DOS I & II. 	- 

(iv) 

4 
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---------------------------------------------------- 

(1) 	 (2) 

(iv) No edjudicetlon end/or 	This is at Divisional or 
ref'und,at Range level. 	•Hqrs. level,uhere tJDCs and 

Tax Assistants essist. 

Help in internal audit.. They help likewise. 

Help in administering 	in eddition,they assist 
tax laws only, 	 in administering lews 

relating to personnel and 
establishment. 

4required 
(vii) They are/to be conver— 	They actually maintain 

sent witF Revenue 	both Revenue qnd Expendi— 
Accounts, 	 ture Accounts. 

(viii)They always serve 	They sometimes work 
under Group 'B' 	 directly,under Group 'A' 
Officers, 	 Officers. 

(ix) Have to put in ..B years Same asin the case of 
of qualifying service. 	Inspectorse 
to be promoted as Group 
'B' Officers. 	 . 

90. Though the Inspectors in the Department of 

Customs and Excise,uere.. equated with the Inspectors of 

Income Tax, in regard to pay scale, the latter he said, 

differed from them, in not being. required to be in 

uniform, and to conform to rigid physical standards, 

inspite of the tact, they had to perform statutory 

duties. Direct recruitment, in their case, was also 

not high as 75%as  in the case of. the. former, he said. 

'The Examiners who were equivalent in rsnk,to the 

Inspectors, were also not required to be in uniform 

and 'to setisfy any physical standards, he pointed out. 

The Government of India he stated, had 

set up an Anomalies Committee, to set right the 

. 

disparities 

I 

4 



Shri'G,N.Sempeth, learned Counsel for 

the. applicants in Set II of-the applications, then 

addressed his arguments. He submitted that.he fully 

endorsed the points urged by Dr.Nagaraje, but said 

he would only dwell on the other aspects not touched 

by him. 

Wh.ile , the nature of duties and responsi-

bilities, of the DOS I and II,had vastly increased, 

those of Inspectors he asserted, had markedly 

diminished,consequent to the introduction Q?the 

SRP system of control, as was evident from the 1974 

Report (page 163), he said, end their work was largely 

ministerial in character, except of those in the 

Preventive Section, where actual field duty was 

involved but the number of Inspectors working therein, 

was far too limited, he stated. DOSs I and II he 

explained, had an edge over the Inspectors, in recard 

to the nature of their duty and responsibility, in 

that, in edditior o the technical aspect of their 

work, they had no little responsibility, to discharge, 

in a supervisory capacity, unlike the Inspectors, in 

regard toadministrative, establishment and budgetary 

matters. Besides, as compared to the Inspectors, who 

a 	
. 	 . 

were 

* 

0 
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were not required to discharge their specif'ic field 

- duty continuously but only intermittently, as and 

when the situatioridemar.ded, the OOon the other 

hand, he said, had to perform their basic duty, 

including the technical aspects of the .1944 Act and 

Rules and the underlying procedure, uniformly through- 

out. 	 - 

9. 1one of the Inspectors he said, were 

imparted regular training in arms and their use, he. - 
d4lout, 

póintd/ except for some superficial training of a 

sport duration, in the Army Schoàls. The DOSs on the 

other hand, he averred, underwent substantial training, 

in their regular discipline. 

95. As regards exercise of powers •of entry 

search, seizure and investigation,under Rules 197 to 

202 of the 1944 Rules, Shri Sampath submitted, that 

the Coiiectdr, Central Excise, could authoiiSe2flY 

officer, in this respect and there -was no bar on him, 

to empower the DOSs and even any ministerial staff 	- 

in this respect, if exigency so warranted. He went 

to the extent of pleading,- that for that matter, even 

the lowest menial like a Peon,could be authorised for 

the purpose,by the Collector. 

96. In order to elaborate this argument; he 

duelt on Section 2(b) 'DefinitiOflS4'Of the 1944 Act, 

and Rule- 2(viii) 'Definitions' End Rule: 197of the 

Rules.,thereuflder. For ready reference, these are 

. extracted 
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extracted below: 

"Sec2(b) "Central Excise Officer" meané 
any officer of the Central Excise 
Department, or any person(includ-
ing an officero? the.State Govern-
ment) invesed by the Central Board 
of Excise and Customs constituted 
under the Central Boards of Revenue 
Act (54 of 1963) uith any of the 
powers of a Central Excise Officer 
under this Act; 

xxx 	Ixxx 	xxx 

Rule 2(vi 4 ): "Officer" means, a Central 
Excise Officer. 

xxx 	 xxx 	xxx 

Rule 197.—Authorjsed Officers to have 
free access to premises,eqiiipment, 
stocks and accounts of dealers. in 
excisable goods.— Any officer duly 
empowered by the-Collector in this. 
behalf shall have free access at all 
reasonable times to any premises 
licensed under these rules and to 
any place where excisable goods are 
grown, processed, stored, sold or 
manufactured or to any place where 
composition for match-heads or sit-
petre for the manufacture of thatches 
are made, processed or stared, and 
may, with oruithout notice to the 
owner, inspect the building, the 
plant, the machinery, and the stocks, 
and the accounts and may at any time 
require the owner to furnish such 
information relating to the stocks 
as he may deem fit and make a phy-
sical check of such stocks, and may 
at any time check the records made 
of the goods stocked in, or removed 
from the factory, warehouse or place, 
or their transfer within a factory, 
to that part of the premises, if any, in 
which they are to be used for the 
manufacture of any other commodity, 
whether for the purpose of testing 
the accuracy of any return submitted 
under these rules, or of informing 
himself as to any particulars regard-
ing which information is required for 
the purposes of the Act or these 
rules." 

The wordsany officer" appearing in the very beginning 

of Rule 197 ibid, he said, was significant, as this 
• 

. 	 did 
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did not fetter the Collector, Central xclse,, 

from investing the DOSs,with the requIsite powers 

under the 1944 1ct. 

97. Shri Padmarsjaiah,as a counter to what 

Dr.Nagaraja endeavoured,to bring out.the dispari-

ties betieen the cadres of inspectors and DOS I and 

11,1 sought, to pinpoint the following inequalities 

between them: 

5.No. 	 Inspectors 	 DOS I & II 

(2) 	 (3) 
------------------------------------------------------- 

(I) 	They belonged to Group 	They belonged to Group 
'C' non-Gazetted, non- 	'C' non-Gazetted 
ministerial staff i.e. 	Ministerial Staff. 
£ecutjve cadre. 

£Esenti8l educational ' 	Matriculation or 
qualification for recruit- equivalent quali- 
ment was a Degree from 	ficetion. 
a recognised Univ8rsity 
or an equivalent quail-
ficetion. 

I9ethod of recruitment- 	By promotion cent per- 
15% by direct recruit- 	cent from among UDCs or 
ment, 25% by promotion. 	Stenoorephers,accord- 

ing to the minimum 
8 years of service pre-
scribed. 

 Have to be on duty round 
the clock,on account of 
the peculiar nature.of 
their field work,entail-
ing exercise of powers 
of search, seizure,arrest 
etc. under the 1944 Ict and 
the Rules.They have to 
participate in raids,sear-
ches and surv&illance.They 
have no fixed hours of work. 

Largely perform 
.miristeriel i.e. 
desk work. 

 



(vi) 	Have&to.undergd an Induc- 
tionourSe in the Army 
Training Schools ,for a 
period of three months, 
during uhich,training 
in arms and weapons is 
impa rted. 

Only ministerial 
training of shorter 
duration is imparted. 

 Are required to be in No such stipUlation. 
uniform and possess Iden- 
tity Cards while discharg- 
ing their field duty.Exe- 
cutive Officers upto the 
rank of Assistant Collec- 
tors, 	Central Excise,have 
to wear uniforms. 

 Hve to face risk and No such risk and 
hazerd,uhile dealing with hazard faced. 
anti-social elements in 
the disOhErge of their 
field duty. 

 Have no take part in No such participa- 
ceremonial parades. tion is p-assfble. 

(x). Exercise powers concu- No such responsi- 
rrently not only under.. bility and'exten- 
the 1944 Act, 	but also sion of jurisdiction. 
under the other e.ljed - 
Acts such as Customs Act, 
Narcotics end Drugs Act, 
FERA Act etc. and conee- 
quently their territorial 
jurisdiction gets enlar- 

--------------------------------------------------------
ged. 

91a. The duties of the Inspectors he said, were 

broadly outlined by the Covernment of India ,in its. 

Letter dated 26-12-1986. They were illustrative but 

not exheustive,so as to permit flexibility in the 

discIarge of their duties,he explained. 

99.As 
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99. As regards exercise of powers such as 

search, seizure, arrest etc., Shri Pedmarajaish 

laid stress, on the definition of the term 

Excise Officer", under Section 2(b) of the 1944 Act. 

Unless an official of the Centrel Excise Departments 

ws invested by the Central Board of Excise and 

Custoriis,with tIie requisite powers, he could not 

exercise these powers, he asserted. Such powers he 

said, were invariably conf'erred,only on the executive 

of'f'icers,upto the level of Inspectorsfor proper and 

. 	 ef'f9ctive discherge of kheir field duty,uhich entailed 

search, seizure, errest'etc., not infrequently, under 

hostile circumstances,for which they had to prove. 

. 	 . 	. equal.,by virtue of their physical fitness and equip- 

ment with arms and training in their use. 	By no 

stretch of imaginatiofl,he argued, could a ministerial 

official,not subjected to rigid physical standards, 

unarmed and Untrained in the use of arms, be expected 

to discharge this onerous end hazardous duty and that 

to'oin civilian attire. 

ioo. At this stace,, we must first, settle this 

tàrtuous debate,es to whether DOSs can be authorised 

to exercise the above powers 'in the field4  under the 

1944 Act and the Rules thereunder. Let us first 

examine, as to whether the epplicants fell within 

the term "Officer"aS de'fined in Rule 2(viii) of 

the 1944 Rules, speciallyin the context of the 

' a, 	 • J• 
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1016, No here, has it been shown to us, tht 

the DOSs, are required to perform the field .duties 

o?..the Inspectors,in regard to search, seizure, arrest, 

surveillance etc. We have discussed earlier, the 

impediments to the DOSs, in not being able to discharge 

this duty, for went of requisite training in this 

respect, as in the case of the Inspectors and being 

unarmed for a task, which entails 'risk and hazard. 

In this background, the legal maxim: the cowl does 

not make the monk" - cucullus non facit monechum , 

seems apposite to them. 

107 In the,  light of what we have discussed 

above, 'we fJnd no merit, in the contention of the 

Counsel for the epplicants, that DOSs -fall within 

the definition of, the term, "Central Excise Officer", 

under Section 2(b) of the 1944 Act anti" that they 

can be invested by the Collector, with the requisite 

powers,' as. in the case of Inspectors, under that .ct 

and the Rules framed thereunder. 

108. Shri Sampath,sought to bring out the 

anomalies, as a result of the avenue of promotion 

opened. to the UDCs, Stenographers and Draftsmen, to 

the posts of Inspectors(OC) underthe 1979 Rules, 

as a result of which', though these cadres were 

lower than that of DOS II, the incumbents thereon - - 

he said, eventuelly stole a march over the latter 

"41 
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* 	 to prove,, which, he referred to the details 

furnished in the statement at page 185 of the 

Green Book. 

109. We have perused this tabular state-

ment as uell,es the relevant 1979 Recruitment 

Rules. We notice, that the Recruitment RUles 

lay down a minimum length"of service in the 

immediate louer'grades, satisfaction of the 

required physical standards end passing of the 

prescribed written and other tests,for the above 

cadres,for qualicetion 	for promotion, to the 

post of Inspector(OG). We see no illegality therein, 

in the'lightof the dicta of the Supreme Court 

in kIR 1960 SC 284: (1960)2 5CR 311A'LL INDIA 

STATION FIASTERS' ASSOCIATION v. GENERAL MANAGE'07  

and in AIR 1962 5C36 fGENERAL 'IANAGER v. RRNGACHARI7 

that Article 16(1) of the Constitution, does not 

prohibit laying down of ef'ficiency or other,  quli 

fications,for securing the best service for being 

eligible for promotion, which qualificetions may 

not necessarily be technical. Besides, nothing 

?\Prevented the applicents.,from 	of this 

( 

	

	

\ 6 portunity of' career advancement,.t the right 

We therefore find no merit in this conten- 

0 	 on of Shri Sampat. 

110.5 hr i 
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ij. Shri Surnan submitted,that the 

the duties of the Inspectors-,Uere not well 

defined in the, Letter dated 26_42_1986(pare98aboue), 

referred to by' Shri Pedmarajeiah. He more or less 

relterated7 the other points urged by Shri Sempath 

and stressed, that this Tribunal could interfere 

and render justice to his clients, even in the 

light of the ruling of the Supreme Court in CHAURASIA'S 

case ,for which he invited specific reference to 

pares 17 and 18 of the 5udgment. 

111..5hri Padmarajaish relied strongly on 

the dicta of the Supreme Court in AIR 1968 SC 850 

LtrNI.OPJ OF INDIA v. P.K.RUY & 0R57 to shou,es to how 

there was no parity between the applicants as DOSs 

and the Inspectors,in regard to their nature of 

duties and responsibilities. In particular, he 

relied on the following factors outlined therein, 

for determination of equation of posts9 at the time 

of integration of the States in 1956, under the 

States Reorganisation act, 1956, which were approved 

by the Supreme Court: 

(i) The n'eture and duties of a post; 

The responsibilities end powers 
exercised by the officers holding a 
post; the extent of territorial or 
other charge held or responsibilities 
discharged;  

(iii)The minimum qualifications if any. 

a 	 prescribed for recruitment to the 
post;añd . 	. 
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(iv) The  salary  of the post. 

Shri Pedmarajeieh laid emphasis,on the 

first two factors, in the context of the dispari-

ties brought out by him,bétueen the post.of Inspec—

tors and DOS I and II in pare 97 above. He asserted, 

that all the above parameters aqua rely applied to the 

case before us, to prove, that the Inspectors were 

on a higher plane, as compared to the DOS I and II, 

in regard to the nature of the duties performed and 

the responsibility shouldered by them and therefore, 

the latter he said, could, not be equated with the 

former, as prayed by the applicants. 

He also iterated the dicta of the Supreme 

Court in CHURSIA's cese(pera 59 above) particularly 

with reference to para 17 of that j.udgment,to show, 

that the equation of ,the posts in question,should be 

determined by expert bodies like the :Py  Commission 

and that such bodies as also the Executive Government,, 

are the best judge1 to evaluate the nature of duties 

and responsibilities of the posts in question. The 

IV CPC and the Respondent Department had not deemed 

it justifiable, he sId,to equate the posts of IDOSs 

eqpalitier 

bve, he said, 

) rj 
/.w1/ 	114. Ue have examined carefully the rival 

I 

bnttntions  in regard to the above, as also the relevant 

' 	 • 	 record. 



record placed before us, tJe are persuaded to accept 

the submission of Shri Pedmarajaiah (pares 97 to 99, 

in particular) that the posts of DOS bear no parity 

-with those of Inspectors. It is generally sald,that 

an executive knows something about everything, while 

a ministerial servant knows everything about something. 

The executive funtions of the Inspectors specially 

in the sphere of their preventive duty(.which is their 

primøry function.) set them as a class apart, as 

compared to the DOS (which post the applicants hold) 

in point of their special treining(including use of arms)., 

to enable them to discharge the functions of entry, 

search, seizure, arrest etc. The ministerial staff 

in the Depertment,like the applicants,may accompany 

the field party,while the above furctions are performed 

by the Inspectors and other executive staff, but the 

character of their role is onl.y peripheral, as compared 

to that of the latter, which is pivotal(emphasis added). 

The applicants and the Inspectors,may have some identity,  

in the sphere of internal audit, but yet their roles 

are distinctive, in that, in the case of the latter, 

the emphasis is on the technical aspect,. while in that 

of the former,the accent is on the clerical aspect. If the 

duty of Inspectors was on all fours with that of the 

DOSs, there was no need for the Government of India to 

/ 	
entertain a large complement of Inspectors, more than 

-tenfold that of the DOS(pare 83 above) on a higher 

pay scale, with no little financial strain on. the - 	• • 

- 	 • : 	country's 

. 	 . 

.. 	 • 	• 	. 	 H 



country's :exchequer.  It is manifest therefrom, that. 

the Inspeátors have a definite role to play,not only 

in the field (which is their legi4imate sphere of 

duty) but also in eäsisting the internal audit in 

technical matters. We have broadly referred to the 

features of internal audit in par,a 27 above. 

115. Jhile the Inspectors,, by virtue of their 

higher academic qualification, superior and specie-

used training and experience are versatile, the 

DOSs like ;th.e applicants,have only a restricted rciie 

to play,in the ministerial sphere. The fact, that the 

Inspectors and the DOSs like the applicants collaborate 

in the sphere of internal audit, does not ipso facto 

make them equals, as their roles in this audit are 

distinctive,?or the reasons aforementioned, apart 

from the ?act,that the complexion of their field duty 

and responsibility, set them as a class apart, as 

field exectitives1uhich is relevant in the light of 

the definition of a "ministerial servant".,under. 

FR 9('17) extracted in pare 101above. There is 

-I 

thus, no total reciprocity: and/or identity, in so far 

as the Inspectors and the applicants (in the posts of 

DOS II) are concerned, in the entire gamut(emphasis 

added) of their duties and responsibilities.,8E claimed 

by the applicants. The legal maxim that "the less, 

always included in the greater"(and not vice e.rsa) 

-ieoqd plus sit semper inest 	minus is apt, to 

- 	the 
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the case of the Inspect&rs,as compared to that 
...... 

.:' 
:of the 6pplicents, uhose duties as stated earl-i9r,are 

not wholly co-extensive,ulth those of the Inspectors, 

but restricted,to ministerial work only. To use a 

current phrase in this context, their case is only good 

in partslike the curat&s egg!, fir comparison with 

the Inspectors, in the limited sphere of internal 

'udit, where too,their roles are yet distinctive,as 

discussed ealier. There is no question of precision 

of mathematical equality or of equality near to it, 

as the hiatus is too wide,to permit comparison 6nd 

therefore, the various rulings cited and discussed 

by us ebove,on the principle of equality,in regard 

to the'poats of DOS I and DOS II,equally govern that 

of Inspectors vls-a-vis DOSs. 	 - 

116. The dicta of the Supreme Court in the 

cases of CHURASIA and P.K.ROY (pares 59 and 111 

respectively) in our vieu,cornesto the aid of the 

respondents,in distinguishing the cadre of Inspectors 

from that of the DOS,in the light of the principles 

enunciated therein. 

117.s stated earlier, we had heard.this 

matter for five days in succession and the hearing 

was concluded on 10-3-1989. However, Dr.Nagaraja 

produced before us on 15-3-1989, a copy of the 

a 

	 /4: 	
Letter 
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Letterdeteq,29-1119B8,&ddressed by R.$ to R-1 9  

wherein, he has itaté'd 'inter elie, as under: 

"4. At .pre&ent three sUpervisory 
cadres viz. 	DOS L-1, DOS L-II 
and Office 	uperintendent in 
the pay scale of Rs.1400-2300, 
1600-2600 and Rs.2000-3200 
respectively are existing in 

• this Collectorate. No supervi- 
• sory officer is workin 	[n'the 

scale of Ps.1640-2900. Prior 
to implementation of the Revised 
Pay Rules,1986, 	there were alsO 
three supervisory cadres namely 
DOS L-II/L-I and Office Superin- 

•tendeflt 	in the pay scale of 
Rs.425-7009  550-750 and 700-900 
respectively, but on iinplementa- 

• tion of revised pay Rules 1986 
the pay scale of Rs.1400-2300 
has been recommended to DOS L-II 
and Rs.1600-2600 has been recom- 
mended to DOS L-I instead of the 
pay scale of Rs.1640-2900 for 
DOS L-II and some other scales 
for DOS L-I. 	The duties and 
responsibilities of these DOSs 
and Office Superintendents arei 

• one and the same. As such, 
instead of keeping two sup?v1- 
sory cadres with designati6n as 
DOS 	L-II and DOS 1-I, 	I ar.ibf' 
the opinion that the cadre of 	 , 

- 

DOS L-II and L-I may be rn&rd 
as one cadre with the nam\OT 
Deputy Office Super intende, 
with pay scale of 	 f 

k 
or scale of Rs,1640-2900 asis 

f 	\ done in case of 	Inspectors, 	then 
having two grades of OG and SC. 

5. 	The suggestions is mode more so 
\'. keeping in view the fact that 

there exists one more cadre of 

Ale 
Tax Assistants carrying the pay 
scale of Rs.1350-2200 whose 
promotion is being considered 
from emonst Upper Division Clerks 
with pay scale of Rs.1200-2040. 

• In 
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In the event of upgradation 
of the post of DOS 1-11 to that 
of DOS, 	the post of DOS could 
directly befilledin from' amon- 
gst the Ix Assistants." 

A copy of the said letter, was furnished by 

Dr.Nagaraja, 	to Shri Padmàrajaiah. 	We heard 

both of them in the matter. At best, 	the 

aforesaid letter, is only of the nature of a 

proposal by R-3 to R-1, 	but the same however, 

does not in any way influence the decision, we 

have arrived at, 	on the basis of detailed 

discussion as above, 	that the post of DOS, 

0*( 

0 - 

does not bear parity with that of the. Inspec- 

• tar. 

VW  118. 	In fine, 	we find that both Sets of 

applications are bereft of merit 
•/ 

we dismiss the same, 	with no orderjhowever, 

0 

as 	to costs. 	 • 
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