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i IN THE CENTRAL ADMINISTRATIVE TRIB
it BANGALORE BENCH: BANGALORE

B

S YTV I RIS
. oatep The AT "Zrnav OF WARCH; :1°9 89, "

: r¢§¥ ,"':' {”'. _Prassent

THE HON'BLE MR, L.H.A. REGO - " «e MEMBER(A)

)

APPLICATIONS NOS.687 TO 690/1988(F

APPLICATIONS:687 to 690/88:

1. Sri H.S.Ananenthapadmanabha,
42 years, S/o S.Subbaraa,
Dy.0ffice Superintendent L-TI,
Central Excise,Bangalore.
Smt,

"2./B.M.Vinutha, 40 years
W/o S.Revindranatha,
Dy.Office Superintendent L-11
Central Excise,Bangalore

3. Sri R,Durgepresad
45 years S/o Late Sri R,Sambasivarso -
Dy.0ffice Superintendent-L 11,
Centrzl Excose,Bangalors,

_ 4. S5ri B.R.Sridhara, 35 yeers,

$/o B.Ramachandra Sastry, ’
Oy.0ffice Superintendent L-11I, SR
Central Excise,Bangalore. «e + "~ RPPLICANTS

(By Or.M.S.Nagaraja, Advocate for Applicants)

—-YE -

1. Union of India : :
' represented by Secretary -
- (Ministry of Finance)
Deptt.of Revenue,North Block,
New Delhi, .

2. Chairman ,
Central Boerd of Excise & Customse
(AD.11-A),New Delhi, :

Coilector, _
Central Excise, Queen's Rosd,. .
Bangalore, ee . RESPONDENTS.

[ohri M,S,Padmarajsiah, Senior Standing Counsel for
entral Government, for respondents

) | cend2

g

#" THE HON'BLE MR, -JUSTICE K.S.PUTTASWAMY .. VICE CHAIRMAN 4




 APPLICATIONS NOS.691 TO 694/88(F):

1. Sri R,S,Venkataramaiah
S/o-A.Subbaramaiah
Deputy Office Superintendent
‘(Level 1I) Central Excise,
Bangalore,

2. Sri P,K,Jrnardhanerao

8/o Sri P.Krishnarao

Deputy Office Superintendent
~(Level II) Centrasl Excise,
Bangalore, :

3. Sri Dodderanganpe ¢, '~ Muddanns,

Deputy Office Superintendent
(Level I11), Central Excise,Bangelore.,

4, E.Negeraju S/o Eranne :
Deputy Office Superintendent(level II), _
Centrsl Excise,Bangzlore, e RPPLICANTS.

(8y Shri G.Sezmpath & 8ri Ramesh Ananthen,
“  Rdvocetes for the applicents)

_-yS = -

1. Union of India
represented by Secretery
{Ministry of Finence)
Deptt. of Revenue, North Block,
New Delhi, ’

2. Chairman, Central Boarc of
Excise enc Costoms{Ad.II R)
New Delhi, .

S.ACollector of Central Excise, : ‘
GQueen's Roec,3angzlore-1, . .. RESPONDENTS

(By Shri #i.%.Padmerajeiah, Sr.Standinc Counsel
for Centrzl Govt, for respondents).
These applicetions coming on for heering
this day, HON'BLE MR. L.H.A.REGO, MEMBER(R), made ..

the following:

—
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The§g-are in ellveight apblications in o
tvo sets, namely, Appiications Nos,687 to 690 . ‘
and Applicstions Nos,691 to 694, all of 1988(F)
[Vhich for ease of referenee, ve shall designate
es Sets I and Il resﬁebtivelx7, uhereih, the<méin
prayer is, for é direction to the respondenfs(ﬁ),
to merge the cadres of Deputy Office Superinten-
denfs, LeVel-if(fDBS;I‘) and Depufy Office SQperin~.
tendents, Level-II ('D0S-1I') into e unified cadre
end to assign the pey scale of Re,1640-2900 to this
cadre, on par uvith the Inspectors of Central-Excise

end Customs ('Ipspectors') with effect from 1-1-1986

with consequential benefit,

2, ks 211 these spplications are'élike
on, lau and facts, ve propose to'disposé them,of,
by‘é common order, UUnless otheruise"statéd, the
verious Apnexures cited herein, be;rvreference
to Set I,of the applicgtiénS,for fhe seke aof conve-

nience end uniformity.

'3, Besides, the epplications-proper(qiz.,
1st end the 1Ind sets, both bound in yellou

Etr), the -applicents have présented,tuu~bound

.endia,consisting of relevent charts, Government/

) L Depertmental/Circulars/communications/instructions etc.,

~~- T :

a7

®

one



one bound in gfeen cover and the other in
'grey, to fecilitete reference, to which,uwe
shell refer, 2s the 'Green' and the 'Grey book',,

£espectively.

4, The following is e .portreit of
the case,2s is relevant to the duestions urged
in these app;ications. The epplicants are at
 present working as DO0S II,in Group-C ministerial
cadre, in the office of the Collector of Central
Excise, Bangslore, es distinguished from the
field or exeﬁutive cadre, to. uhich the Ihspec—

tors belong.

5. The.Follouing orgaﬁisational'chart
(see: Chert I in the Grey 8aok) depicts the
position of DOSs,vis—a—vis Inspectors,in the
Customs and the Central Excise Depertment,
which is meaterisal t6 the questions to be

e

reSolved,in these epblicetions; Chart II ibid,
pgrtrays in comparison, thé position of DDSs;
vis-2-vis Inspectors,in the Central Excise
'Departmeht end of Preventive Officers,vis-a-vis
Examiners,in the Department of Cent:ai Excise .
and.CUStoms respectively, Tﬁe concentric CHart‘III

ibid denotes the relative positidn of 00Ss =nd

Inspectors,with their superiors,ss well as their

X

— subordinate
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subordinatéhstaff, Section end Divisionuise,

Union Ministry of Fineance
(Department of Revenue).

Centrel Board of Excise & Customs
Chairman

J

Collectorate
Customs/Centrel Excise/Combined

Collector
t ' ¥ T ,l L
D.C.(P & E) 0C/AC DC/AC 0C/AC oc/AC
l ' . Bivision
o ‘- 0L pjgit . —
C.A.0, l _ R.C. Superin- R, 0O
’. } ' tendent
A.CoA.D A.D. supdt P . Sup‘;ﬁ‘in- EX.é.EX . :
l , , tendent (A/C) Inspr, D0S DOS Inspr
' . : N : ’ i
f ] D0OS Inspr Inspr 0O0S o 4 i f
. : | J
0.S. D.0.S. (Audi- (Audi- (Audi- (Audi- '
' tor) tor) tor. tor) ~
© " Insp ‘ 1 ' | i §
IE ‘ T.A. UDC LDC GR.D
{ { -1 :
T.A. . UDC LDC
Abbr: AQ .o fdministrative 0fficer
- AC .o Assistant Collector -
Customs/Centrel Excise
ARCAD .. Assistant Chief Rccounts Officer
CAD .. Chief Accounts Officer
3] .o Deputy Gellector, -
Customs/Centrel txcise.
DOS .o Deputy Office Superintendent
C.Ex(R/c) Examiner of.ﬂentfal:Excise(nccnunts)

Inspr. .. Inspector.

Lower Division Clerk
gffice Superintendent

Superintendent
Technical Assistent

Upper Division Clerk,

“

>y



6., Prior to the recomméndations of the IVth

Central Pay Commission ('IV CPC'), the p;y'acalés
' thet were prevelent,for the posts of DOS 1 end II
and Inspectors,in the Ordinary Grade'(OG)'and the

Selection Grade (SG),were s under:

_________________________ P 1,551 S

(1) (2) (3) |

(1) D0S -11 .. 425-15-500-E8-15-560-20-700

(ii) DoS -1 «. 550-20~-650-25-750" |

(iii) * Inspector(0G) 425-15-500-E8-15-560-20-700-E8-
. 25-800, -

(iv) Inspector(sc),500-20-750-53430-900. :

NB: *The pesy scale for this post, is szid to have

been lster revised,to Rs,500-20-700-EB-25<300~
‘ for the period from 31-12-1985 to 1-1-1580,0n
: , ' par with the Inspectors of Income Tax, pursuant
i to the Order of the Jodhpur Bench of the Central

: : Administretive Tribunal, pronounced on 13-4-1987

in Fpplication No.609 of 1986(T)[Ebrresponding
to Writ Petition No.608 of 1984, in the High Court
of Judicature, Rsjesthen, Jaipur Bench) - vide
fnnexure A-1, pzges51 to 58 of the Green Book.

| ' | o 7. The cedre of DDS,camé‘to bersplit into

| Levels I and Il,according‘ta Letter dated 24-6-1975

of R-1 (Ann,C, pegesB81 and B2 of the Green Book). Further,
the grece oF'Head tlerk - ﬁhe reuised‘péy scale of

which wes identical with thet of DOS II,-came to be

merged vwith the latter, The relevant psragraphs of
the aforeseid Letter dated 24-6-1975, are extracted
belouw, to fecilitate correct appreciafion of the

backgr0uhd:

"] em directed to say that the Third Pay
Commission in-Chapter 10 of their report
hzve, inter-azlia, recommended that s por-
tion of the posts on the existing scale
of Rs,.335-425 ranging from one-third to

- ‘ ’ one-half should be placed on the revosed

‘} | - “_ : d% scale




scale of Rs.425-700 end the remain-

ing posts.pleced on the revised scals
of Rs.550-750, This recommendstion of
the Commission has been accepted by

the Government, It has accordingly been
decided that.the posts of Deputy Office
Superintendents in the verious Central
Excise Collectorates on the existing -
scels of Rs,.335-425 should be distri-
buted into two Levels of Deputy Office
Superintendent on the revised scales

of Re,.425-700 and Rs.,550-750 s noti-
fied in the Gazette of India Extra-
ordinary No,239 deted 26-9-1974,Those
on- the scale of Rs,550-750 will be
designated as Deputy Office Superin-
tendent Level-1 and those on the sceale
of Rs,425-700 as Deputy Office Super-
intendent Level-=I1,

XXX - XXX XXX
XXX XXx : XXX

5. In considerstion of the fact that
the revised scale of psy for the post of
' Deputy Office Superintendent, Level=-1I
is identical with that of Head Clerks,
it has been decided that the:grade of
Heed Clerk should be merged with the
y grade of Deputy Office Superintendent,

: Level-II and, accordingly, there will
be no grede called "Head Clerk" here-
after, However, all the existing
Deputy Office Superintendents who sre
placed as Deputy Office Superintendent
Level-1!-in the scale of Rs.425-700
should be assigned seniority in the
grzde of Deputy Office Superintendent
Level-11 en-bloc, sbove the Head Clerks
who ere re-designated as Deputy Office
Superintendent Level-II."

8. The following revised pay sceles for the
posts of DOS I and DOS II end Inspectors, came to be

accepted by R-1, on the recommendestions of the

8

—r IV




(1) DOS II .. 1400-40-1800-EB-50-2300
(ii) DOS I .. 1600-50-2300-EB-60-2660
(iii) **Ingpector: :1640-60-2600-E8-75-2900

W e e L — D o . D - T O TR A L D WD e S S WD I N T R CEL A ) D SU SUD FED NS G VL MU W G GEM W S D WY

- *The Selectlon Grede in this post, Uthh
existed earlier, ceme to be sbolished,
consequent to rev151on of pay scale, as
:above,

9. The applicants allegé, that certain
anomelies,in regard to sblitting and equation of
ministerial cadres of DOS and assignmant‘cf
- unequel pay écales,as compared to the.cadre of

InSpectbrs, had crept in, in the recommendations
of the IV CPC,in Part-1 of its Report, presented
to R-1, in June 1986 and sccepted by the latter

on 13-9-1986. In order to remedy the same, the
appiicants had approached this Tribunal, through
Applications Nos.1991 to 1993 and 2039 to 2043 of
1986(F), with e pfayef,.for unificetion of the

two ministerisl cedres viz,, DOS I and‘DOS 11,

into one and assiénment of the aforesaid pay scale
of Rs.1640-2900,to this unifiedqcadre; on per with
that of Inspectors, on the ground, that the nature
of duties performed by them and ﬁbe;:esponsibilities

shouldered, were substéntialiy slike,to those of

o,

1

‘the



the Inspectors., These applicetions wvere disposed

of, by this Tribunel, on 27-8-1987, with the

following order (Ann.A-1):

"1, We permit the applicants to file
their uritten representations on
their cleim before Government,
within & period of one month
from this day. :

2. We direct Government of India
in the Ministry of Finance to
examine and dispose of written
representation if eny to be
filed by the applicants within
2 period of six months from the
dete such representations are -
filed before it.

3, All questions are left open."

10. Purcusnt to t he above order, the spplicants
ere said to have addre&séd,a detziled representation
to R=-1,0n 17-9-1987(Ann.2), uith,releuant date in
support of tﬁeir claim, for unification of the two
cadres viz., those of DBOS I and DOS II and assign--
ment of the pey scele of Rs.1640-2900,t0 this upified

cedre,on par with the Inspectoré.

- 11. The applicants ellege, that R-1 did not
consider théir represenfation objectively end in
depth, but rejected their 6laim, by e terse, cryptic
end unreasoned order, by its Letter deted 4-12-1987,
e copy of which,ues sent to the@ by R-3, through his

Letter deted 10-12-1987(Ann.A-3).

12, Aggrieved, the applicants have come
before us, for redfess, through'their present
epplicetions, d%

St
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13, The respohdents have filed their reply,
to Set I of the spplicetions, resisting them end

proposed to edopt the same for Set I1,too0.

14, Before we go into the merits of this_casg;
it would be helpful to femiliarise,uith the histori-
cazl background of the Department of Centrel Excise,
its structurel reorgenisation in respect of its three
mein winos viz., (i) Eggcutive (ii) Ministerial and
(iii) Intelligence end Preventive; the manner in which
this triad functions,in concert and/ér iﬁdependently
'in the implementation of the provisions of The Centrel
Excise and Szlt Ret,1944 ('13944 hAct', for short) and
of the Rules thereunder viz., The Central Excise Ruies, .
1944 ('1344 Rules', for short)., le have culled tnis
@éterial,mainly from the 1963 Report of the Central
Excise Reorgenisztion Committee ('1963 Report' for
short) and the 1974 Report of the Central Excise(Self

Removal Procedure)Review Committee, Vol,II - Orgenisetion

('1974 Report', for short).

15, U'rtil 1938, centrsl excise duty wes admini-
stered largely by the Provincisl Governments. The
Centrzl Excise Department('CED' for short), came into
éxistence,es en adjunct of the erctuhile Selt Depertment,
in 1938, when the zdministration of both CentralExci;é

an@ Salt,ues entrustel £o the then Centrel Excise 2ncC

¢% ‘ administrative

- Al

|
Selt Revenue Department which operated,through three '



edministrative uhits, gne of which ues, Northern
Indie pleced under e Commissioner end the rest tuo,

ueteeach,at Bombzy and Madras, headed by Collectors.

’

16, After India sttzined independence, the

. nature of work and responsibility, relsting to admini-
stretion of central excise duty, chenged radicelly,
both &s reqegds quantum &nd caomplexity end.this résulted
in commensurate increase,in'thé number of Collectoreates
in the coﬁntry end restructuring of the ofganisation

2t the respective 1evélé. The scope of opefationyof
the 1944 fFct =and Rules,extended from 2 feu items

of production,to raw tobacco znd coffee and later,

with the advencement of science ahd technology,to a
proqressively;increesing number of meanufectured pro-
_ducts wvhich nou v1rtuaL1y encompass the entire spsctrum

of industry and consequently, a lerge number of items,

'uuuugsgiare now lisble to assessment at rates ad velorem,

Centrol excise duty,is now levied,on 2s many &s necrly
140 commodltles end on & vest range of industriel
products,cetegorised into as many &S 68 items, in the
First Schedule to the 1944 Rules. These cover all

other goods not specified elseuhere in the tariff,

17. The basic units in the field,in concentric
»/Order,ére the Collectorate and (within jt) the Division
2nd the Rence. The lect mentioned unit,is the primery

pe s : y Tevenue
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revenue unit end is placed in cherge of en
Inspector, The factérs which primarily govem

the optimum size of the verious field units are:
‘geograpﬁy; the number of units producing excise-
ble goods, the charecter and composition of
these:units, their concentretion end dispersal;

the potential for ihcrease‘in the existing revenue
~a@s zlso in the number of producing units; scope for
evesion of centrel excise duty; and the strateqy of

cantrol,sought to be exercised in this respect,

‘18, Prior to 1968, recovery of central excise
duty,ués ensured,under what is known as “The Physicel
’Control Procedure" ( 'PCP' for short). Houeve:,‘on‘
fhe recommendations of the Central'Exéiserﬂeorganisa;
tion Eommittes,‘the 1944 Ruies were emended,by

incorporating Rule 173-A, Under Chépter VII A of these

Rules, uwhereby,PCP uwze repleced in 1969,by what is known

as the "Self Removsl Procedure" (*SRP? for short ).
;Thié Ruiaz pegmitted an assessee,toiremove excisable
gnods,without eny physical supe;vision; Under this
neuw. proceduTe, the asséssée is required to determine
the duty peyeble himself and cleer the goods qndér.a
gete pess, He is required to file,monthly returns of

the goods cleered,to the concerned excise officer,

The chief difference betueen PCP and SRP is,that while:

under the Former,péyament'of central éxcisevduty'by

S | ~ cesh

ey
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cesh or debit,in the PLA,follows the assessment of
thet duty by ths "proper officer", in the cese of the
laetter, the peyment of duty by debit in the PLA follous
self—determination of duty due on the goods, by the

- assesses, In both procedures, psyment of duty is e
condition pfecedent,to removel of goods,from the plece

of menufacture or storage.

. : \
- 19, The Government of Indis sppointed in 1974,

enother Committes knoun as the Central Excise (SRP)Revieuw
Committee, for an overzil review of the SRP, This
Committee (vide 1974 Report) recommended s selective

type of control(without houever affecting the essence

of the SRP)which was given effect to in 1978, which
inter elis envisaged,uhat is knoun s the (i) Record
‘Besed Control(RBC) and (ii) Production Based Control
(PBC),

20, Under this selective system of control; the
Inspectorsvare required to Familiarise themselues_
fully, uifh‘the processing techniques oF‘variOUS
‘industrisl products (on which customs excise duty is

levied), right from the stage of rsuw materiel, to thet

cf the finished product,es 2lco with the details of
-‘PAT[ .
/f<:ZTijj\;\\\ccount1ng of production thereof.
\C-
s 21. The Collector is the chief authority of the

-

/pectorate. He is also within h1= territoriel 3ur1°~

‘éiion the hlghest edministrative cuthorlty,under the

i

1844
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1944 Act end the rules fremed therehnder. Under
the SRP, he hes been specizlly vested with the
pouwer to nominate an officer(not 1lower in fank;
than that of zn Assistant Collector) to determine
the normal production of & factory and to assess
the shortfell in production,to the best of his |

judagment, A

22, With the implementation of the SRP,
clessification and valuétion of the excisable goods
 and products,are saicd to have assumed considérable
importance, on which depends vitally,the’correct
determinetion of the centrsl excice duty., The
Inspectors being in charce of the primery revenue
unit, namely: the Range,erc responéible for initie~
tion of thie process. Their chief functions are,to
ensure strict cdmpliance of the provisions of the
excise rules, regulatiors end procedure end to
scrutinise meticulously,the accounts rélating to
“production and delivery of excisable'goods,thrbughout
their jurisdiction. They are for the purpose,requirec
to tour intensively,uvithin their jufisdiction and are
primerily responsible,for accurecy in assessment and

clessificetion of goods,on which excise duty is leviable,

23, The minimum educational quelification for
direct recruitment to the gradé of inSpector,uas

oricinally a University Deqree,uwhich however uss
- = 1) )

)

—— .
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relexed in 1961, to Iqtefmediate or its equive=~
lent., The 1974 Report mentions (pare 17,Chepter 5)
that having reéardfto the nature of functions required
to be performed in the Department,particularly in the
. 4y necessitating
vake of newer technigues of producfﬁon,imqre intricate
eccounting procedure eand incressingly COmpléx,.Central
Excise teriff, it wes urged, that the educational
oualification préscribed and the mode of recr~itment
were both inedequate\in the case of Inspectoré; The
II1 CPC,uwhile recommending parity of pay scales for
Inspectors of Income/Tax, CugtOms and Central Excise
Departments, had obserued,that.the-qualificetion for
direct recruitment to these grades,be raised to o
University degree 2nd recrvitment channelised,through
the UPSC of the Subordinate Services Board, .The
educationzl qualification for the Inspectors of
Centrzl Excise,h2s since been enhanced to a University
degree.accordingly,under the Central Excise and
Land Customs. Group 'C'x bosts Recruitment Rules 1979

(11979 Rules' for short) for direct recruitment,uhich

is made through the Steff Zelection Commission.

24, Bpth'the Oivisionzl and Collectorate

> offices,have 2 complement of ministerisl staff(see:

PETI N ‘ ‘ A

) ’”ﬂ“ﬁiﬂg‘warts I to II11 in the Crey Book). The non-gazetted
;v:t‘u ) '\ ’

<
c X ) - s - 3
p lre comprises grades (in 2scending order) such as

V&8 ’

‘;&zﬁﬁ?fe7;touer Division Clerks(LDCs), (ii) Upper Division

J«Cfferks (UDCs), (iii) DOS I1I, (iv) DOS I and (v)Office
gt

wasifé/‘ Superintendents(0S) in zddition to the cadre of

&% _ ' Stenographers

~ N,



7.T§;éﬁo§rapher€;end other ministerial staff, |

"ESudh;EézTypists, Draftemen stc.

EURLLAY s R EPRP Y v . ,T,. o g 'J'M‘:"gv“f“':’('wv
., R "

| S

25. The higher gezetted echelon of ministeriel

V "steff,consists oF'grahes such es:(in sscending order)

(i) Exeminers of Accounts(Examiners), (ii) Administre-

tive Officers(AOs), (iii) Assistent Chief Accounts

~Officers(ACAOs) and (iv) the Chief nccbunts'ufficer

(CAO), (see: Chert I_ibid’as also the Lineer Chart

.in pera 5 sbove). ,

26, The CAD acts es a Financial Adviser to
the-Coliector'and performs 211 functions,relsting

to pfeparation of classified revenue sccounts and

‘thei::reCOncilietion,with figures booked by'tﬁe

Tfeaspries end tﬁe Accountent General, He prépefes
ééti@ates For revenue receipts znd expenditure,
perteining to the Collectoféte; undertékes sudit

of refund'claims, issues chaqﬁes for réfunds sanctioned

in certein cases, scrutinises Personal Ledger Accounts

- (PLAs),meintained by the assessees end it responsi-

ble for receipt ahdvaccounting of cheques,tendered

touwards payment of duty.

.27, Apert from statutory sudit carried out

by ‘the Comptroller and Auditor,Genaral, CoVernment.

of Indie, there also exists @n Internal. Audit Oroaniss- -
tion (IAO),OF the Department,opéretiné from the

Cq;lectorafe'leVel.'Thisrdrgénisation is'headed by .

4y PR
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an fAssistant Qollectog(kdd#t)r&ho Bas e number

of audit partigg;uquing ﬁhdef him, Each such

party con§ists of auditoré,d:awnﬂboth from the
executive cadre of Inspectors and the ministeriel
cadre of UDCs,uwith an foicar qf'the stetus'o? 8
Superintendent of Central Excisé(Exécutive) or

an ﬁkaminer of Accounts(ﬂiniste;ial),being placed
in charge of each such party, The main Fuactions of

these sudit parties are es follouws:

"(i) Auditing the accounts msintsined
by fectories, warehouses and ranges
operating under the system of physi-
cel control,

(ii)Desling with msjor defects,arising
out of the reports of Inspection
. Groups,as are brought to the notice
- of the Collector by the Assistent
Collector concerned, If after going
through the reports received by him,
the Collector is satisfied,that the
wvorking of a particular unit requires
2z further probe, he may direct that
the unit concerned,be subjected to
full eudit, -

_ (iii)Test avditing the accounts of units,
yielding substential revenue oOrT
havinc & complicated excise teriff.
This 2cein is carried out,in respect
of units specifically indicated by
the Collector, '

(iv)Looking .into the reports of statutory
audit,carried out by the sudit parties
of the Accountant General concerned.”

28, The Preventive Organisation of the

értment,operates both from the Divisionzl as well

the Collectorate levels. The Divisional Preventive

C 4

= ) Unit



by Superlntendent ofmCentral Excxse(Executive),

'uhlle the organlsction functioring from the Collec-
torate headquerters, c0mprlses e number of InSpectors,
with one or more Superlntendents,pleced under an
Rssistent Collector. In Coilectoretesuhere there
are 2 number of Divisions, located at the Collectorate
.\headquerters iteelf, t%e Divisionel Preventiye Orga-
nisation,does not‘funcﬁign.as a sepa;ete unitf'The
entire preventive work in such cases, is centralised .

in the Collectorets.

29, Dr.M,S, Negereje, learned Counsel for the
| , eppln:cnte in Set I, directed his attack first,on the
distinction of the caedre of DOS 1nt0 Levels 1 end II..
He zlleged,thet even though this Trlbunal,had earlier
directed R-1(pera 9 ebeve),in Rpplications Nos.1391 to
1993 end 2039 to 2043 of 1986(F ), to exemine and dispose of
ethe written repreeehtetion of the applicants.referred
“to thereip, within the period stipuleted, it had not
at a2ll apelied its mind,to the various points urgec in
the szid representctlon end had rejected the same

& end
arbitrarily,without collecting relevent deta[exemining
objectively,the verious aspects involved, He further
elleged,thet the IV CPC too,uhile determining the |
revised pay sceles,For_the Centrel Government employees
es & whole, in the vearious Departments,,did\not examine

in depth,the case of the cadre of DOS, to which the

‘ {% ' ~ applicents
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epplicants belonged. He submitted, that in Chspter 7,
relating to determinetion of péy, the IVCPC, neithsr
discussed nor recommended specificeliy,the question
of revised pay écale,for the cedre of DDS end that
his clien&s,uere not even auare,as to whether the
representation sddressed by their Federation,uas
considered and recommended at sll,to the IV CPC,by

the Centrel Board of Excise Qnd Customs.

30. He then.sought to highlight the verious
espects,to show,as to hou in reality,the existing
tuo cedres of*D0S I end II,wvere one and tﬁe same
end ss to hou,they were distinguished merely on
fiction without identifying separately, the nazture
of duties and responsibilities, in respect of “each
of these two cadres, He submitted,that these two
-éedreé were interchangeable,to substantiate thch,
he referred to Annexures R-17 to A-19 relsting to
postings of DOS I ancd II, The III CPC he szid, in
pera 41 of Chazpter I1II of their Report(the refereﬁce
seems to be incorrect) observed,that as the nzture of
duties end responsibilities of DOS{Ministerial) end
Head Clerks, were identicel aad'they were in supervisory

charge of sections, the distinction of these cadres

wae not justified and therefore recommended & common

tegory of D0S,to be in charge of sections.

31. Cr.Negeraja, alleged,that strange enouah,
v,gVeh though R-1 zccepted these recommendations of

'“xﬁéuxz 7111 CPC,it did not implement the csame faithfully, but

. i

¢ ' on




on the contrary,perpetgé%éﬁ:the in&idious distinc-
tion.betueen fhe tuwo éébféé.viz., DOS I end DCS 11,

even though there ues 6p‘différehce'whatsbeﬁei,in

the nafure of duties;aﬁd feéponsibilifies involved,

This crucial aspect,ues-hot taken into account,either by

R-1 or the IV CPC, he compleined. -

32. In this connection, he referred to pare-9,

" page 43 of Chepter 5,of the 1974 Report, which reads

es under:

"9, For sometime pest the Administra- .
tion has been.acting on the policy:
thet the grede of Heed Clerk should
be greduaily abolished end posts of
Head Clerks upgraded to that of .
Deputy Office Superintendent, In
recommending revised scazles of pay
for Head Clerks end Deputy Office
Superintendents the Third Pay Commis-
sion have, hawever, observed that
“e proportion of posts on these two.
scales, ranging from one third to one
half should be placed on the lower
pay scale that we have suggested for
Head Clerks viz,, Rs.425-700.7

33, In perticular, he invited our attentiqh',
| -  to Annexure-G(pege 48) of the Grey Book, where the
: . Deputy Collector(P & E), Collectorate of Customs

and Central Excise, Madursi, had promoted one

Smt.S.S2roja, DOS II, Internal Audit Branch, Headquarters
Office, Medurai, as DOS 1, in the scazle of pay"qF“

Rs.550-20-650-25-750 and posted her to the seme Section,

where she was working as DOS 1I,until further orders;.‘v

i _ This was 2 classic example of perfect eqdivalence,of

o ' - the
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the posts of DOS I and DOS 11 in point of neture

~of duties end responsibilities, he contended,

34, Except that; service of & periﬁd of

5 yeafs wes srbitrerily fixed for en incumbent

(see: 1979 Ryles, psge 163 of the Gresn Book),

to move from DOS I grede to that of 0D0S II, there

was no other d?sjernible difference, in the nature

of duty end responsibilit&, betweeh these two

grades,he argued.’ Besides, he pointed out, DOS 1T

wes not subordipate to D0S I and was neither placed

wnder him nor was his ACR written by the latter;

The unequal sceles of pay,between tgese two grades

(para B ezbove) he said, were arbitrery, unjust snd irra-

tional and were violative of Articles 14 and 16 of

the Copstitution, as equals were b;ing trected as

unequals, and this was therefore patently a cese

of "distinction without difference®. NO.posts of

D0S and éﬁet too, distinguished a¢ Levels I and II,

existed in other Depertments of the Government ofh

Indis end the flagrant anomely,uas unique end peculisar,

only to the respondent JDepartment, he alleged. The

epplicetion of the benefit of Fundemental Rule(FR) 22,
._for posting an incumbent,from the post of DOS II,to that
';ii?é?ﬁtéos 1, on completion of 5 yeeis of satisfactory

e '\ “~ \ . .
P N \ﬁégvice,uas 2nomalous he said, as the nature of duties

R . :
Zhy #;r95ponsibility in either posts were the same,
4

S Y ‘ £
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35, In pare 15 of "their reply, the respon-

dents had admitted, Dr.Nagafaja pointed out, thet

"the posts of DOS I end DOS II belonged to a commop
vcategorz (emphasis added by him), of similar posts

in all Departments of the Government of,Inhia, and
thet accordingly, the IV CPC had recommended,identical

sceles of pay,for all these posts and the same uwas

-acceptea by Covernment,

36, Dr.hagereja steted,thet under the 1979 Rules;
(psge 163 of the Green Book), & Stenographer(Senior Grade)
'aﬁcording to the number of yeérs stipulated therein, wes
eligible to be promoted as DOS I. Relying on t%e dicts
 of the Supreme Court in AIR 1987 SC 2043=1983 SCC(L&S)24
. ¢ he argued,
[ BHRGLAN DASS & ORS, v, STATE OF HARYANA & ORS.7,/that ~
once the nature of functions and the’uork,are not shoun
to be dissimilar, the fact that the recruitment uesvméde
in one way or the other, would hardly be releveant,from
the point of view of, "equal pay for equél wark" doctrine.
The onus of proving the dissimilarity,betueen the grédes
‘008 I and DOS II,ley on the respondents he_asserfed,
eaccording to the dictez of the Supreme'CQurt,in the zbovse

cese,

37. He next referred to page 162 of the
Green Book,in regard to recruitment to the post of
Office Superintendent ,under the 1379 Rules and pinpointed
the psy scele of Rs.700-50-760-35-900,prescribed for

this post,in Group 'C', non-gezetted. This post, he szid,

«% : ' " was
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ues higher than that of DOS and a similar hiererchy - z
did not exist,in other Departments @F the Government
of Indie, The 111 CPC, did not refer to the pay scale
of Rs.?UO-QOO while propasing merger of the greda of,
Head Clerk with that of DOS, The natural inference
was,he said that the III CPC refe‘red to the post
of Head Clerk when it speke -of the pey scale of

 Rs. 425-705 ‘\The Iv CPC, he submltted, was not
oblivious of the recommendetions of the III CPC in
this regérdJZJQZ;F 1ts prime aims and objects uss,
to minlmlse the plethora of pay scesles,uith due
regard to admlnlstrative efficiency end economy._it
could not have therefore departiﬁg therefrém.avoida-
bly recommend,a multiplicity of pay scales,specially
in tﬁe present context of the cadre of OUS, 8s Levels I

end Ii, he argued,

. 38, Referring to Letter dated 24-6-1975 of R-1,
the relevant poftion- of uhich,ié extracted at pera;7
above, he sedulously contended,that the creation.of
grecdes viz., DOS I and 00S 11,even &after merger of
‘the grade of Head Clerk,uas at varisnce with the

“Znrecommendations of the III CPC,

- »
' | | %@i ’ . that
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‘that it was not necesssry,that there should be

coﬁplete-identity in this respect,betusen the’

posts sought to be compared,

40, To substentiste this aspect, further,
he reliad on the deﬁision of the Supremé Court in
AIR 1987 5.C,1281(Mm/s . MACKINNON MACHENZIE & CO.,LTD,,
-vs.- AUDREY D'CUSTA), to shouythat the authority wes
required to take a broed v1au,1n deciding whether
e particular work wes similer  in nature,as compared
to another and that the very concept of similar work
imblied différena%ﬁ#mdetails, but this shoﬁld noq' -
defezt a claim for élﬁﬁty on trivial grounds. In

this cese, the Supreme Court held on facts, ‘that

‘the Stenogrephers of either sex,were performing

seme work or work of 2 similar nzture and that the

fact,thet the difference in pay sczles,ues due to

the settlement that has been reeched betueen the

Union end the €fompeny, hed no relevance.

41, He then reféfred to the observations of fhe

‘Supreme Court,in AIR 1989 SC 19(STATE OF U.P. & ORS.-vs.-

J.P.CHAURASIA & ORS.) with reference to pares 3 and 17
thereof,in particular. The I11 CPC, he said, had
examined the matter in depth,ln regard to the equive-
lence of the posts of DOS I and DOS II and found them

fo be identiéal and the IQ CPC,had ngt‘hropQSed splitting

: . Mﬁ | | : : of
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'jof/tﬁé‘cédié of D0S into tuo levels. That
beiné'so, there uas no uarrént for R-1.Se\saia,
to split this cedte;as it did by it;‘tetter dated
24-6—59?5(para'7 above)

42, Rdverting to para 7.35,Chapter 7 of the
Report of the IV cPe on:"Pa} ﬁetefmination“, he
referred to its obsgrvation!tﬁat as eAfirst ;;jding
it may pé quite fair to say,thst psy should equal
- the velue of the work done by the employee and tﬁat
it c;nnot'be gainsaid,that the requirement‘that pay
should be equal to the_vaiue of the work,is a truism
- which should, Erogdly speaking,hold the field;in which
‘ context ,it had referred to AIR 1982 SC 879(RANDHIR SINGH
Ve UNIGN OF INDIA) which had coﬁsidered the scopeAend.
' heaning of the provisiqn,coéstruing Articles 14 and 16 .
in the ligﬁt -of the pfeemble and frticle 39(d) ef the
Constitution, fhe Supreme Court had observed thereih,
he said,'that the p{inciple of equel pay for équal_uork,
wes deduciblenfrom them and may be properly applied,to -
cases of unequal-sceles of pay,bases on no classification
or irrafionél classificetion,though those drawing the

sczles of pay,did identical work,uncer the seme employer.,

43, He elso referred to para. 7.57 ibid, wherein

the following vieu Was expressed in the "Handbook of .

Mﬁ , "A fdu
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"A few grades with clearly defined
differences of responsibilitises,
corresponding to different sceles
of pay will be ecceptable, but
posts greded and paid differently
yet without discernible differen-
tiation of duties cen have an
adverse effect on morale ......

A further source of trouble is
that, if gredes do not relate to
recognizable difference in dutises,
depertmental applications for
regrading multiply and central
control of regreding becomes impos-
sible.® N\ T

44. Referring to pares 8,38 end 8.45 jibid, he
submittec, that the verious pay écalgs indicated
therein, may have been common'to the various Depart-
ments in the Government of Indis, but there was no |
specific mention,in regard to the pey sceles preva-

lent, in the Depertment of Customs 2nd Centrel Excise,

45, RAppeering for the spplicents in Set II,

Shri G.S,.Sempath, lesrned Counsel, fell in line

with the trend and tenor of srgument of Dr.Nagarzja,

in regard to unifying the cadres of DOS I end DOS II.

46, Shri M.S.Padmerajaieh, learned Councel for
the respondents, at the outset contended, that the-
ceuse of action for the applicents,in regard to intro-

ducing two levels in the cadre of D0S, actually erose

" as far back as in 1975, consequent to issue of the

Letter deted 24-6-1975(para 7 sbove) by R-1, He

alleged,that the applicants bestirred themselves as” N

~lete as after nearly a decade and e half;‘pn which

. .
ng : . ¥ . score

{
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‘score alone, their applications should be rejected,

. as hit by the ber of limitetion and mainteinébility.

47, Both Dr,Nagsreje and Shri Sempsth
. countered this preiiminary objection, on the premise,
that the applicants were sctually aggrieved Ey the
sction of the respondenis on the recomqgndatibns of
the IV CPL, es they had perpetrated the anomely, even
though the IV CPC hed not proposed gplitting the csdre

of DOS,into tuo levels viz., Levels I and II.

. | 48, Prima fecie, there appears to be some

merit, in the sbove preliminery objection reised by

Shri Padmérajaiah, but'gi debitio justitiae, uevdo
notvuish'td'take, too rigid e vieu in the matter
and iﬁstead, would draw a charitable inference,.thét
the effective cadée for action emanated to the
applicants, as 2 result of ths saction of thq respon-
deﬁts; pursuant to the recommendations of the Iv CPC
concidering specially, the'efféct of our Order deted
‘27;8-1987 on their‘eeriiEr kpplications (pafa 9 a2bove).
We therefore overrule this preliminary objection '
reised by Shri Padmarajeish, in the course of the

- 73 ) ) .
e’,f“~hé§m*ng of these applications, even though he has

1
N\ < S :
so, in the written reply to the application

| 22-9-1988,

¢% 49 ,Referring

el
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49. Referring thﬁhe five betegdries'oﬁ'b
"non-gazetted‘ministefialgpdsts, in the Group et

- cadre, mentioned in peras 5 and 6 of the repiy,
alohg}pith the pay sceles before snd after revision,
Shri Padmaréjaiah submitted, thet since these cate-
gories of posts, were common fo the other Depart-
ments of the Government of Inaia as’Qell, the
IVACPCAdid not specificaliy reéommend,~the pay
scelés in respect'of these'posts,pertaining to

the Customs end Excise Department, to which,the

' same scales of pay, aé in.ahalogcus pdsition in

other Departments of the Government of Indie,uere

sanctioned,

50, However, he expleined, that taking into
accouht, that s seémenf'of the posts_éf UDCs, in the
Customs and Central Excise Departments, pefformed
duties,enteiiing higher :esponsibility, in the field,
peculiar to these Departments, the IV CPC fecommen-'
M ded, upgradation of oﬁbethird of the posts of UDC?
to that of Tex Assistants, on a slﬁghtly'higher
revised pay scale of Rs.1350-2200. o

51. Shii Padmarajaiah stated that the IV CPC
had nbservéd,that the revision of paybscales of the
employees in the various cedres, in thé'different -
Departments of the Government of Indié,could n&t be‘
determined by the rule of thumb, bpt Hed necessarily
to take into account,essentiel factors such as,the
nafure of duty end fespon%ibility involved and other
relevant factors,ﬁechliar to 2 post of cadre, such

ac *the degree of risk or hazerd involved, method of

¢ .- m

— : B recruitment.
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:ecruibment; the qualificatioﬁs.presqribéd théféfor,

evenues of promotionxetc..

=32 He clerified,that the representation
dated 17-9-1987 from the appllcants in the matter
wes duly exemined by the respondent—Department, in
connection with the Department of Exbenditufe end
. the Department of Personnel end'Training,'éovernment
of India, but the same was rejected,uith cogen{
reasohsf In this connection, he invited attention to

Letter deted 4-12-1987(Accompaniment of Ann,A-3),

addressed to R-3,

53, He referred -to Ann.R-1, which was the
proposei/recommendetion,sent by the respdndent; | !
Depertment to the IV CPC, in fegerd to rationalisétion
of the ministerisl s&pérvisory grades,in the Depart7.~
ments,under th? Centrsl Board of Excise and Customs,-
Qherein the posts of DOS I and DOS'II'uere considered.
Thouch the IV CPC,may not have discusse¢ the same
in its Report, it could not be inferred'therefrom,

thet it overlooked the matterhe explained. ’ o

54. He denied,that the nzture of duties and

the resp&nsibilitieé involved,in the posts of DOS 1
~and D03 II,uere the same.-Heireferred'to thelpay
izles.of-these posts,before and after revision,

gduent to the recommendstions of the IV CPC(paras 6

responsibilites of grester 1mportance_shouldered,

\

which in itself, wes self-explesnatory, he stfessed,

Tt i

— ' '  to
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to prove,that the post of DOS Iiués euperior
‘to that of DOS Il in respect of these criteria.

55. Both DUS.I and DOS II;had no avenue}of.v
promotion, he said, to the post oé Inspector.'Nevér-
ihéless, incumbents in these respective posts of DOS,
held independent charge in superv1sory capacity

and were not subordlnate to each other and th81r

. posting wes decided, tasking duly into account,vthe

experience of the officer}in 2 particuler field, and

his utility in the concerned Section, with due regard
to the circumstances preveiling at the-relevént timé,
such as the concentration of industriés, incidénce

end intensity of production of 'excisable goods, and

‘'sensitive metters, relating to administration of

excise duty. This necessitated he said, a certain
degree of flexibility, in postings and in that
cqhtext, 2 stray case, s that of the'posting of
Sht.Sarbja, cited by Dr.Nageraja(para 33 above ), was
only an exception to the rule, he averred, which |

typified the expression, that "& lone smallou,

does not make the summer®, In eny case, he ssid,

DOS. 11, uwas never posted under DOS I,

56, Referring to para 9(vii) of Set I Shri Qéd@éh

. rajeiah alleged that the excerpt of para 41 in Chaptér X

of the Report of the III CPC given thereln, ‘was urenched

dﬁ@ ‘ xhi -  {{2;

pe
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- out of context, in support of which, he referred to

Ano R-3 It was evident therefrom, he explained, that
the 111.CPC,had not recommended amalgamation of the
stales of the posts of D0Ss end Heed Clerks Prlor

to the Report of the III CPC, he explained, the

péy scales prevalent for the posés of Head Clerk

(31nce designated es DOS 11) and DOS 1,uere Rs,210-

10-290-15-320-EB-15-380 and Rs. 335—15—425 respeotlvely.

The I11 CPC, he szid , did not reoommond structural
changes,consequeht to revision of'those pay scales,
kaeoing in view, houevef, the proportion of’ |
ministerial posts,in the supéruisory gredeoxin the
pay scales viz., Rs.2101a2$ end Rs,335-425,upgraded
to that of Rs.550-750,uhich ues equivelent to the
pre-revised scale of Rs,325-475 and Ré.350-4?5,ﬁ:had'
observed,thet it would not be eppropriste,to include
all posts,in the pay scele of Rs.335-425,in the

new scale, perticularly in those Depéftments where all
or some of the post= in the psy soele of Rs,.210-380,
‘uere upgraded tao the pay scale of either Rs. 210-425
or Rs,335-425, and therefore recommended,that a

proportion of posts in these two scales of pay, renging

57.8hri



_epplicants, to cest an aspersion, ot

57. Shri Padmara;aleh clar1fied that in
accordance with the ebove recommendationsaf the
111 CPC, a proportion of ‘the pqsts in the grede
;f DOS in the pfe-revised pay scaia cf_Rs.335-425,
ves - lowered,to ‘the pra-revisad pay scale of
Rs,210-380 appllcable to the posts of Heed Clerks.
ConSequently, such of the DOSs,uho‘uare‘reverted
at thé time and the Head Clefks,mére placed in the
revised pa§ scale of Re.425-15-500-EB-15-560-200=

700 end redesignafed s DOS II.

58, He pointed out,that & fairly long period
of time elepses, between the Reports of two successive
CPCs and in the case of the Reports of the III (1973)
and IV (1986) CPCs, as long @ period as thirteen years
had elapsed and much water had floun below the bridge,
during this intervenigg period, which would naturally
tell on the c1rcumstences prevelent gt the relevant

he said,

time and therefore, /it would be unreslistic to bxpect
like the applicants, in the changed circumstences,
that the recommendations of tﬁe previous CPC would

remain sacrosanct, If thet ues the cese, there ‘would

be little propriety Shri Padmarajsish argued, for

setting up succeeding Csntral Pay Commlssl ﬁs. In '{:his_i

4:

" fect-situvation, he remarked, ' 1t 1ll-behoved tﬁ€‘=

-an august body ‘1ike

H‘ﬁ

the IV CPC, that it did not examine the case of the'

appllcants' cedre obJectlvely and an depth. He

{%Q L aéSgrted
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asserted, that the Iv CPC had given due thought,

to }He service intérééls,of-the cedre of'the
epplicants end was objective in its recommendstions
end thefefore,the gfiavance of the applicants, that

the splitting of the cedre of DOS,into Levels I and II
. regardless of identical nature of duties and réspon4
sibilities, uwas violative:of Articles 14 end 16 of the

Constifution, was ill-founded,

59, Shri Padmarajaieh relied on CHAURASIA's
& 2bove), .

cese(pare 41/ perticularly,on peras 17 end 28 of
the judgment of the Supreme Court thérein, tHe

relevant excerpts of which ere reproduced belou:

"17. The first question regarding
entitlement to the pay sczle
edmiscible to Section Officers

, should not detain us longer.
The answer to the question depends
upon either the nature of work or
volume of work done by Bench Secre-
taries, Primarily it requires among
others, evaluation of duties and

- .responsibilities of the respective
posts. More often functions of two
posts mzy appeer to be the seme or
similar, but there may be difference
in degrees in the performance. The
quantity of work mey be the szme,
but quelity may be different that
cannot be determined by relying
upon sverments in affidevits of

- interested parties. The equation

of posts or equation of pey must be
left to the Executive Government,
It must be determined by-expert
bodies like Pey Commission, They
would be the best judge to evaluate
the nature of duties and responsi-
bilities of posts., If there is any
such determination by a Commission
or Committee, the Court should normally
eccept it. The Court should not try
V&t ' : to

—f




to tinker with such equivalent unless
it is shoun that it ‘was made uith extra-
neous consideration. '

XX . Xx S TRx
XX - : XX _ XX

. 2By ceessscseceseslt is Bgainst this
background that the principle of "equal
* pay for equsl work" has to bs construed
in the first place, Second, this princi-
ple hes no mechanicel applicatlon in
o : every cese of similar work. It has to be
. i read into Art.14 of the Constitution,

' Article 14 permits reesonasbls classifi-
cetion founded on different bssis. It is
now well esteblished that the clessifice- >

“tion cen be based on some quslities or .
- cheracteristic of persons grouped together
. - - and not in others who esre left out. Those.
’ qualities or charecteristics must, of
course, have a reasonable relation to the.
object sought to be echieved, In service
“matters, merit or expsriénce could be the
proper basis for classification to promote
efficiency in administration., He or she
learns also by experience as much as by
other means. It cannot be denied thet
the quality of work performed by persons
of longer experience is superlor than
the work of nsw-comers, Even in Randhir-
Singh's cese (AIR 1982 SC 879), this
principle has been recognised. 0.Chinna-
ppa Reddy, J.observed thet the classi-
fication of officers into two grades
with different scales of pay based either
on acedemic qualification or experience
on length of service is sustainable,’
The clessification based on experience
is of reasonable classification, It has
a2 rational nexus with the object thereof,
To hold otherwise, it would be detrimental
to the interest of the service itself,"

60. In the light of the dicta of the Supreme

Court in the zbove cese, it was clear he Sald, &hat

merit or experience{emphasis added) could be the'droper
, %
besis for c18851f1cotion to promote admxn13trat1ve¥?lbl

i ¥
’ ‘,:;’ N ;r
Moo«
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efflciency.,vThis squarely governed the case before
-us - he averrad in- respect of diFPerentiating tuo‘
.levels in DUS viz., LeveIS“I‘and 11, u;th correspoﬁ-
dlngly higher pay scales as shouwp in para 8 above.,
-The functions of tuo poats mey eppear to be the
‘seme or similar but the degree in performance-may_
very. The vaernment,lhe said, Qas in the circum-
.stancaskthe best judge to"decidé,the equation of pay
sceleg and posﬁs,e;iobservad By the.Supreme‘Cdurt,
Shri Padmarajeish stressed. In the end, Shri-Pédma—
rajaish urged, that there wes no merit uvhatsoever

in the cﬁntention_of fhe‘applicéhts,For uﬁi?ibetibn 
of the cadre of DOS I‘aﬁd 11 into one and.fherefore, 

the same be rejeéted. ' _

61.. Ye have bestowed the utmost thought on
the rlval pleedings on this anect and have heerd this
matter ip extensg,for five days,from 6-3-1989 to.
10-3-1989. Ue have on purpose,duelt on the historicel
‘background oflthis Depaftﬁent st length, to brihg out
ze to hou it has evolved over the years and es to hou
with the advence of science, technology and in -the

weake of neﬁer techniques of production,destly increased

‘  mber of excisable godds end proﬁucts,heveicome
i%hin the fold of the 1944 Act end the Rules, end

Bb how uith the 1ncreaszngly complex Central Excise

"

-~ ' - of

*ff, accbuntﬁ@,procedure in regard‘tq administration



.Smt.Szroja on promotion as DOS I in ihe very placg!

e

of the centrel excise duty,has corraapondingly

bacome more 1ntricate. All this calls for personnel

of proved merit , acumen and experience both in the

m1nister1a1 ss well ss the exBCUtxva cadres,in the
Department,to enable 1t[fuhction with the desired

speed and efficiency. ’ : o B

62, With the introduction of SRP,as the

strategy of control since 1969, in the adminiStra- :
tion of central excise duty, the Department is celled
"upon to gear itself,to added responsibility both in

‘the field,es well as in the office,

63. The main plank of the contention of fhe
applicants is,that the distinctiﬁn-of tuo levels viz.,
Levelg I end II in the cedre of bos, regérdléss of .
identical ﬁature‘of duty and responsibility,is
irrational and arbitrery and therefore,attracts
the froun of Articles ia and 16 of the Constituiion.'A

.

-

A, Shri Pedmarajasiah has in pareg 60 aéove,
expiained the specisl circumstances,undsr uhicﬁ,sometimes:
postings arse requiréd to be made in.respeét of DOS I and ‘
DDS II and the imperative need for flexibility, in ihe

matter,:f the Department is to be admlnlsxsied’ulth
‘ wfemﬁf fie,
R

the desired eFF1c1ency.

e
. o
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she was earlier uorking as DOS II ,in Madura; Co{lecto-
S »?‘lm » .,.

rate(para 33 above)uas an. isoleted :ad»innn onz and

U,

Loy

. L ‘ ) therefore
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liherefore,can'be regarded only as an exception in the
peculiar circumstences (which mey sometimes be unfor-
seen in emergent ceses) as exﬁleihed by Shri Padme-~

rajaiah,

’

66. The dicte of the Supreme Court,in the
case oF CHAURASIA'(paras 41.aﬁd.59 gbowe )in  our
| view, has a direct bearing on this pcint. It has
pointedly observed;in para 17 of its judgment, that
-"more often functions of two posts may eppeer to be
the same or similer, but thgré mey be difference in

the degree of performance." Agzin in pare 28 ibid, -

it has stated inter alia, that "in service matters

merit or experiehce(emphasis‘added),could_be the

praper basis for clesssification,to promote effiéi—

ency in-adminiétration". In the context of "experiénceﬁ'
the clessificetion would be justifi;d in sccordznce

with the legal maxims -~ "Trust one,who has tried or

, . R *
had experience = experto crede"™ or "The lau presumes,

that a worker becomes an expert,by 2 long continued

exercise of his particuler vocation - fit febricando

faber",

. . ‘ .

N\ 67. In 1988 SCC(L&S) 673: (1988)3 SCC 9/FEDERATIIN
f\ . ‘

'LL INDIA CUSTOMS AND CENTRAL EXCISE STENOGRAPHERS &

-vs.- UNION OF IMDIR & ORS.7, in the context of

CN ”JJ<§%/3 posts of Personal Assistants and Stenographers,

~ I’l‘ \s&DL\Ny .

~-L L - .

"T»~—-—~-""_in, the very respondent-department before us, the

. Supreme Court observed &s under:

‘. ' Q&L YEquel ‘

S——
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"Equal pey must depend upon the neture

of the work dope; it cannot be judged.

by the mere volume of work; there may

be quelitative differenCe 8s regards

reliebility end Tresponsibility. Func-
tions mey be the same but the responsi-
bilities make a difference, The same
cannot of physicel work may enteil diffe-
rent quality of work, some more- sensitive,
some requiring more tact, some less - it
varies from neture end culture of employ-
ment, In the case-of Stenographers and
Personal Assistants, there is an element
of faith, reliebility and responsibility.
The differentistion has been sought to be
justified in view of the nzt''~e end the _
types of the work done i.e., ON intelligible

basisl ...0.....‘0..'..'........‘..’..

There is an element of velue-judgment

by those who are cherged vith the administra-
. tion in fixing the scales of pay &nd other
conditions of service, Differentiation in
implementing the auwasrd or the recommende-
tions of the Pesy Commission without rational
besis mey amount to discrimination. But,

80 long as such value-judgment is made bona
fide, rezsonzbly on an intelligible criterion
uhich has a rational nexus with the object of
differentistion, such differentiation will '
not emount to discrimineztion.”

' 68. In our view, the zbove ruling of the

Supreme Court, is epposite to the ‘ceses before us.

69. Rezsoneble clessificztion,is not shut out
by Articles 14 to 16 of the Constitution,eznd mere
indicetion of inequality,in individusl ceses,is not
edequate to imply constitutional inhibition,ss every
clessification in somse degree or other,can reéqlt in
inequelity, s precise mathematical acéuracy in this
regard,can scarcely be echieved and'is,ohly delusive,
The State is legitimately empouered to érame rulés of

'~ classificetion,for securing the fequisite standard

N
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'oF affaciency in service, and the classificetion‘--
‘neéd not be scientiflcally perfect or logically
complete, A doctrlnalre approech,should_beAevoided.
end the"méttet:considéred in aAprectitél-wayzzggg
(1970)1 stC 377(per=.2): AIR 1970 SC 2178 - GANGA RAM
~vs.- UNION OF INDIAT, Claséificatidﬁ is primarily
the function of the legislature or of the rqle-méking
euthority and if looked &t from the standpoint of the
authority meking it, the classificatiﬁn it f0und-

to.rest on a reasonable basie,is to be upheld., The

'machinery oF‘Governhent,wodld not work if it were not

elloved & little play in its joints/ yide (1974)1 SCC 19:

1974 SCC (L&S)49 - STATE OF JANMMU & KASHMIR -vs.-
T.N.KHOSA7. |

70. Article 14 of the Constitution, is said

to be the genus and Articles 15 and 16 its spec1es

.and consequently,pr1n01ples governing Prticle 14,

equally govern the other above ‘two Prticles of our
Constitution., The true stope and ambit of Article 14
has been explained by the Supreme‘Court in‘myriadS'

of ceses. Perhaps on no other Article of our
been

{ Gl \ %\

¢ %TR, ES irt as on these Artlcles, guaranteeing fundamental

\ g =
%&b S{f’- Jéist of equallty before law and’ equallty of opportu~-
WO >
\»2§ \fﬁxxagv f%iy in matters of publlc employment, Rs s result, ve

N [AY)

f\\\_f

have a cornucopia of cese 1sw on the subgect.

&
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| 71, In AIR 1958 sc 538 LTRAM KRISHNA DALNIA & ORS,
| v. JUSTICE S.R.TENDULKAR & ORS.7 end AIR 1979 sC. 478
[ RE:SPECIAL "COURTS BILLS CASE7, the Supreme Court
revieuing all the earlier 'cases, has comprahen51vely
.re-Ptated the scope and ambit of Article: 14 of the
B _ . | Constitution. e have extensively quoted the dicts . .
. . o ithhe letter case,in 1989(1) SL3 (cAT) 1 [GuKe
| SHENAVA & ORS. -vs.- UNION OF INDIA & O0RS.7.

| 72. We are not persueded by the afgument of
Cansel for the applicents,that R-1 split the cedré
| df!DUS into Levels I and II,contrery to the recommen-
detion of the 111 CPC. Reeding Ann.R-S'in_its
entirety, we are convinced,that the III CPC did not
re?ommend,that once the cadre of Head-tlerks,uas merged%

with thet of DOS, the entire tadre of DOS thereafter

sh#uld,rémain'as'en undivicded entity. On the contrary,

j . 2s.2 result of wvarious péy sceles,uitﬁin a'reasonable'
apéctrum,having been merged into one, the 111 CPC

ga?e the liberty to R-1,to split the integrated-

‘scéle into tuo halbes,within the proportion of
ohé—third td half, after mefging the grade of Heed

Clerk into the louwer scale and this is precisely

uhat R-1 ﬁagéby his Letter deted 24-5.1975 (Ann.

page 81 pf the Green Boqz) ag gggently expleined by  -
Shri Padmarsjaieh (peres Sﬁébove) e therefore, find
no' illegality or improbriety; as slleged by the ‘ |

ap?licants in this respect.
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73; Besides, we cannot be oblivious of the

fact,that the applicsnts virtually acquiesced in

this feit eccompli for nearly e decade end 2 half,es
observed by us eaflier in pare 49. \We need not remind

the epplicents of the legel maxim, that "the lau essists

the wakeful and not the'sleeping‘- lex vigilentibus, non

dormientibus subvenitent".

N _ 74. This epart, distinction of the_cédre of DOS
into Levels I and II, hayé&stood the test of a farly
long spell of timE,oflnearly 8 Bécade end a hslf,
in view of which, this highly belated endeevdur
of the applicants,to seek.unification 6fjthe tuo

cedres of DOS I and DOS II st this stage, cen only

be cheracterised,as desperate end- misconceived,

75. In the light of the sbove discussion,
the contentions such as:ithe IV CPC not having‘examined
the cese of the cadres of DOS I 2nd DOS 1I objectively{
the distinction betueen these twﬁ cadres being without
a difference; leck of demercation of duties betueen
these two cadres and of identificetion of these posts

end all other contentions urged by baoth Counsel for

N © _ ’
K ) 76, We, therefore, reject as meritless, the
el e § s .o ' ' .
\‘6£\<f17?35h Jfirst preyer of the epplicants ,for unificetion of the
beN J <

o< fuo cedres of DOS I and DOS 11,28 one.

-\

77. On




7?. On thia score 1tselfe the: other prayer tao;l'

to aes;gn.the pay scale of Ra.16¢0—2900 to thlS
unified cadre,on parity with that of the InSpectore
sﬁould fail, ipso ggggg. Neve;thelggs,,ue shall‘
‘examine the same on merits,with due deference to
the pains_tékeﬁ-by both Counsel,for the épplicants,

" to argue the caée before us with ~verve and»vigour.

| 7'8. Dr.Negaraje at the outset,fréced the
génesié of the evolution_of bay sceles'offthg posts
of Inspectors (0G) andr(SG),vis-a—vis DOS 1 and bGS 11,
right from the stage of the I CPC té.that~of the 1V CEC,
to shou,as to hou in the cese of the DOS I and.DOS II,‘
it was &an anti-climax,as inltlally they were on &’
higher plane than the Inspectors  in regard to pay sceles
but were later downgraded, desplte increzse 1n comple—
x1ty-and volume in the nature of their duties_end the

tesponsibiiity required td be shoulderéd by them,

In this regard, he invited-our attention to the
- Table, furnishing the relevant'detéiis,oh'page_§ of
Set 1 of the applications. These are colleted below
succinctly ,to facilitete reference étAa/glance.
Head Elerk —I;s;ecto; aﬂg- o In;pector ......
{now DOS 11) ~ (0G) (now - As6) Remarks
Rs B DOS I) R R~
(2) (3) (4) (s) (6)
160-280 100- (Probn) 250-  200-300 -
o 120-200 - 325 ' S
11-1959 210-380 = 210-380 . 335-425 200-300 -
1111973 425-700 425-800  550-750 550-900 -

IV-1986 1400-2300 *1640-2900 1600-2600%640-2900 Inspector

(0G)&(sG):

merged 1ntq

one cadre,




?9 Anelysing the abOVe data,\Dr Nagaraja

submitted that et the time o? submission of the
I CPC Report, DOS II end DOS I,had o distinctly higher
scale of pay then. Inspector(OG) and Inspector(SG)s
respectively, This position confinued,'he said,.in
réspect of DOS I,at fhe time of submiSSion of the
Report of the 11 CPC but D0S Il wes brought on par
with. InSpector(OG) The situation worsened he
seid, when both DOS II a}d DOS Igwere assigned aAlduer
pay scale by the-iII CPC, than Inspectors(0G) end '
Inspector (SG).reSbectively, and this uas’furfhgr
aggravéted,,he pointed out, in the Report of the IV crC E
when the tgo grades of ;nspectors(GG) end (8G), vere |
merged and assigned e distinctly hiéhe;-péy scale
than dOﬁ 1 and DDS 11, This wes paraﬁoxicgl, ﬁe
. esserted, in the éqntgxt of substéntial diminqtion;
.botﬁ in regérd to quahtum of work gnd responsibiliﬁy,
in respect of the Inspectorsiconsequent to introduc-
tion of the SRP,as the system of'contrql'in ﬁhe
administration of the central excise duty,uith effect
from 1969, as pointedly observed, in para-2 page 25

of Chapter 4 of the 19?4.Report end para-g, page 163

\ EU. At this stage, Shri ﬁadmarejaiéﬁ sought té

?'} ct the dlscrepancy,in the pay sceles of Inspectors
nd (sc) shoun as Rs. 210—380 snd Rs.320-485

ctluely, ageinst I1 CPC_in the Table ori pege § of

Sgt 1 oF the cppllcctlons »Referring‘to S.Nos.ﬁuanGVS

Ot



in Table XXIV un pEQe 118,in regard to Department

of Customs and Central Excise, under Chapter 27, mini-
'stry of Finence’ ,in the Report of the III CPC he
pointed out ,that the correct_payvscales in respect of
these Eoéts then;uere as under:

(i) Inspector (0G): Rs.210-10-290-15-320-
. - EB-15-425, -

(ii)Inspector (SG): Rs.320-15-500-25-17S.

81, Shri Padmarajaieh, therefore asserted, that
et the stzge of the Report ofvﬁhe 11 CPC itself, the |
Inspectors both (OG) and (8G),uere on 8 higher plane '%
than the DOS Ivend DOs 11, respectidely, in regard- |
to their pey sceles and the position indiczted by
both Counsel for the applicaﬁts,in this respect, wss

not faétuel-and thus misleading,

82,Dr.Negeraje explainedythat tse terminair
stzge of the pey scales-of Inspectors (0G) and (SG),
was later enhancea'by the Department,only with a
view to slleviete sfegnation in these cedres end there-
fore,did not reflect the true picture, in regerd to

‘the psy sceles originelly recommended by the II CPC,

83. In order to escertain the factual position,
" we scrutinised the service book of bne of the Inspec-
tors, in regerd to the fixation of pzy both in the 0G
2s well es in the SG,at the rglevanf time, #s a test
check, ve examinad the Service book of one Shri G.8. |
Nefah;ri,'lnspecto:.vwe noticed, that his pay was fixed

P ' ;

—



8s under:
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Grade Dste Pay per mensem
(Rs.)
(1) (2) (3)
Inspector {(0G)  10-6-1970 . 380/-
. _ © 7-4-1971 - 395/~
Inspector (SG) 14-8-1971 ‘ 395/-
N 7-4-1972 - 0 410/-
19-8-1972 . 410/~ -
19-5-1873 425/~

. ———— - — D O v —— D R — — - - — . . D G > WD D - D - ot D T = e D - >

It -ie thus espparent from the foregoing,that the

position indiceted by Sri Padmarajaiah,in'réggrd
to fhé pay sczles of the posts of Inspectors(0G)
and (SG),recommended by the II CcPC(para g0 above)

!

is correct and to thet extent, minimises the deéree
of enti-climax in pay scales,of the concerned posts,
sought to be highlighted,by both Counsel for the

applicants.

84, Dr.Mzgaraja, then referred to Ann.h-4,
to shou,thet-thé nature of duties performed and the
responsibilities shouidered, by D0S 1I and DOS I, were
substentially Simileg, es compared to the Inspectors.
—~.. . Quite often, he said, the DO3s were posted to discharge
-the duties of inspectcrs znd wofk-betmeen'them wes

N apportioned equelly. ,in this respect, he cited refere-

*ncé to Ann.A-S, relating to en extensive list of files

#

4-lﬁg respect of Audit in Lalbagh Division, Bzngelore,

"""‘".,’ C,//' . . ' Ge
~— e A

i o hended
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handed over by an Inspector (SG) to DOS II. IQ‘
order to further substantiata the afflnity betueen
these two cedres, he invited our attantion.to Ann.AG
to A-16 and A- 18 to shou, ellocetion of internal
'audlt work among Inspectors and D0Ss, their posting
in regerd to this work, the composition of internal
sudit parties, their joint tour progremme, in the
. - course of internal aﬁdit e;c. The posts of D0Ss and
Inspeétors were inter-changeable he said, in respect
of 1nternal sudit work, There uss thus functlonal
51mllar1ty and co-equal respon81bility, in regard to
1nternal audit work, he sverred. Uhlle 1nter-dlspar1ty
wves removed, intre-disparity he sald, pers1§ted, in
regérd to percéntage of direct recruitment, a2nd stipule-

tion qf'qualifications,in :egard‘to the respective cadres.

g5, Referring to pare 10,202 Undef'éhapter 10,
"Ministries and Departments® - 'Depé:tment of Revenue’
of the Report of the IV CPC, he pointed out, thet a
common«revised pay scale of Rs.1640-2900;was recommended‘
for the pocts of Inspectors of Income Tax, Inspectors
of Central Excise,. Prevpntlve Officers and Examiners.
Citing reference to pare 10.204 ibid,hse aubmitted,that &
czdfe of Tex Rssistants in the pay scale of'Rs.380-640
was created in 1978, to provide more éxperienced and
competent ministerial steff, to deel with impor-
tent mattefé, particularly, in Company and'investi— :
gation Circles, 8s rec0mmended.Aby the Diﬁeﬁt |
Taxe$ Enquiry Commiftee.A-Initiélly, 420b posts of

. . , \éﬁ o

s ubcs
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' UDCs,out oF.GOOG.pogfé, wvere placed in the cadre of

 Tex Assistents, uhich wes later enhenced to 4700.

. Only ‘those UDCs, who hed rendered e minimum service

of 3 yeers,in that grade. and secﬁfed at least 40% of

the marks in the Incowe Tex InSpégtors' Departmental
Examinetion, were held eligible‘for prbmotion to the
poét of Tex Assistan¥. The work of Tex Agsistant he segid,
wes superuiéed by D0S 11 and DOS 1, who in turn, eassis-

ted the Office Superintendents, in wor k, releting to

assessment of central excise duty,’

{

86. Consequent to the introduction of the inno-.

vetive system of control vig., SRP, for administration

of central excise duty, from 1969, onwards, the responsi-

bility of the Inspectors in this regard, had diminished

: conSiderébly es observed in the 13874 Réport, end conse-

.J\

quently, the nature of duty performed thereafter, by
the Inspectors, had predominantly acguired 8 ministerisl

character, as would be evident from the following statis-

_ticel dete(All India), in regard to their pattern of

woTk,in the Centrzl Excise and Customs Collecfdrbte,
Dr,Negaraja submitted:
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87, He pcinted out, that tha pe ehiégavaf

Iﬁsﬁectors end DOS II posted 88 Statistical Investz-
gators, in the Dlrectorate of Statlstlcs and Intelli—
gence, was 50% sech end thet these posts, uare faeder
chennels,to the posts of Stetlstlcal_lgvgshgg&ms.The
étatistical Investigators he said,,ﬁeré°iﬁvestéd‘
uith.pouers,under the.1944 Act and the Rules thereundep;

like ihe Inspectors, .
\ .

B88. The Inspectors he said, uere not directly
concérnedluith essessment of'ééntral excise duty, but
only with pre end post-assessment work, such es classi-
ficetion and vealuation, |

83, He claésified the duties of insbectors
~2nd D0Ss I end II as under, to bring out various
disperities as well as similarities beéueéh fhem:

- ——— - T — G o o S WD S e WSt L SN U b W D W S G Gt W U WD G D G A D T D M G Y S s Ay o

-8, No, Inspectors .  0033' & 11

e (2) | o (s)

(i) They are only primary Mostly suparv1sory
workers with no execu-  with cadres viz., 1DCs:
tive staff belou them, . UDCs and Tex Assista- l

nts, belou them.

(ii) - Assist in post-assessment Assist the Officers in?‘
of Central excise duty formations above the
meinly in the Range, . Range level, to help

: solve complex asses-~
sment 'problems,

(iii) Process classification Further processing
& eveluetion meinly et done by UDCs or Tax
Range level, _ Assistants, supervised

by DOS I & II.
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(iv),NoAadjqdication gnd/or Thié is at Divisionzal or
- . refund,at Renge level, Hgqrs. level,uwhere UDCs end
: Tex Assistants essist,

(v) Help in internal audit.. They help likeuise,

(vi) Help in edministering In eddition,they assist
tax laws only. in administering leus
‘ ' ' relating to personnel and
' o establishment.
' ’ d required ' :
(vii) They are/to be conver-  They .actually maintain
sant with Revenue both Revenue ang Expendi-
Accounts. ' ture Accounts, ‘
(viii)They aluways serve They sometimes work
under Group '8! directly,under Group 'A'

Officers. : Officers.

(ix) Have to put in .8 years Szme as in the czse of
o of qualifying service. Inspectors.
to be promoted s Group ;
tg! Officers, .

90. Tﬁough the Inspectors in the Department of
Customs and Excise,were equated with ﬁhe Insﬁectors of
Income Tax, in regard to pay scale, the latter he seid,
differed from them, in not being required to be in
uniform, and to‘conform to rigid phycicasl stendards,
inspite of the fact, they had to perform_statutory
duties. Direct recruitment, in their case, uss zlso
not high es 75%;as in the cese of the former, he szid,
'Tﬁe Exeminefs vho were equivalent in rank,to the
Inspectors, were also not required to be in uniform

Y end to setisfy any physical standards, he pointed out.

91. The Government of India he stated, had
set up en Apnomslies Committee, to set right the

) ) - | N ' -

2] disparities




~regard to administfatiUe, esteblishment and budgetery

dispsrities erising from the implementation of the

recommendations of the IV CPC and this wes ‘8 it
case, he submitted, where the verious enomalies

pointed out eerlier, needed to be rectified,

2_92. Shri’G,N.Sempath, learned Counsel for

the applicants in Set II of the applicztions, then

addreésed his arguments; He submitted that he fully
endorsed the poinfs_urged by Dr.Nagaraje, but seid
he would only dw;11 on the other sspects not touched
by him. a v ' o v - i_
93. Uﬁilegthe neture of duties and réspdnéi—
bilities of the DOS I and 11,had vestly increased,

those :of Inspectors he asserted, had markedly

diminished,consequent to the introduction of the

SRP system of contrpl, as was evident from the 1974

Report (page 163), he said, end their uwork was lergely

'minisfefial in cherscte;,-except of those(in the
Preventive Secticn, uwhere zctual Fieldlduty wes
involved but the number of Inspectors working therein,
was far too limited, he stated, _DUSsnI and II he
explaiped, had an edge over the Inspectors, in regard
to the nature of their duty and resﬁonsibility, in.
thet, in sddition to the technical aspect of their

work, they had no little responsibility, to dischargse,

in a supervisory capacity, unlike the Inspectors, in

metters, Besides, as compzred to the Inspectors, who

[] ~ . . : . ,
’ were
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vere not required to'discharge*their specific'field
duty continuously but only fntermittently, as and
when the situation-demanded; the 00Ss on the other
hgnd, he said, haa to perfofm theirvbaSic duty,
‘including the technicel espects of the 19;4 Act end

Rules snd the underlying prdbedure, vniformly through-

out.

. ) :
9. Nons of the Inspectors he said, were

imparted reguler trezining in arms and their use, .he -
poxngfdg Except for some superf1c1al treining o? e
sport duration, in the Army Schools. The 9058 on the
other hand, he sverred, underuent substantial treining,
in their reguler discipline,

95, As regerds exercise of pouers of entry
search, seizure and investigation,ﬁnder Rules 197 to
202 of the 1944 Rules, Shri Szmpath submitted, that
tﬁe Collector, Centfal Excise, could authoriss a'n?
officer, in this respect and there was no bar on.him,
to empower the D0OSs and even &ny ministerial staff
in this respect, if exiéénéy so warranted. He'éent
to the extent of pleading,  that ;or tﬁat matter, esven

the louest menizl like 8 Peon,could be authorised for .‘

the purpose,by the Collector.

9. In order to elaﬁoréte this ergumeﬁt; he
duelt on Section 2(b) "Definitions®,of the 1944 Act,
and Rule. 2(viii) 'Deflnltlons' e nd RuIe *197 .of the
Rules ,thereunder., For ready refe;ence, these are

R

— h . extrected




extrected below:

"Sec?(b) “Centrel Excise Officer" msans
' any officer of the Central Excise
Department, or any person(includ-
ing an officer of ths State Govern-
ment) invested by the Central Board
"of Excise end Customs constituted
under the Central Boerds of Revenuse
Act (54 of 1963) with any of the
powers of a Centrel Excise Officer -
under this Act;’

XXX . XXX XXX <.

Rule 2(vi¢+): "Officer" means, s Centrsl
Excise Officer, '

XXX XXX XXX

Rule 197.--Authorised Officers to have
free access to premisss,equipment,
stocks and accounts of dealers. in
excisable goods,- Any officer duly
empouered by the.Collector in this.
behalf shell have free access at all
reasonable times to any premises
licensed under these rules and to
any place where excisable goods are
grown, processed, stored, sold or
manufactured or to any place where
compasition for match-heads or selt-
petre for the manufacture of métches
are made, processed or stored, and
may, with or without notice to the
ouwner, inspect the building, the
plant, the machinery, eand the stocks,
and the accounts and may at any time
require the owner to furnish such
information relsting to the stocks’
as he may deem fit and make a phy-
eicel check of such stocks, and may
at any time check the records made
of the goods stocked in, or removed
from the fectory, warehouse or place,
or their transfer within a factory,
to that part of the premises, if any, in
which they ere to be used for the
manufacture of any other .commodity,
whether for the purpose of testing
the eccutrecy of any return submitted
under these rules, or of informing
himself as to eany particulers regerd-
ing which information is required for
the purposes of the Act or these
rules,” _

The words"any officer" appesring in the very beginning

of Rule 137 ibid, he szid, uas significant, 8s this

» .

' - o ' did

N
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\
v

did not fetter the Coliector, Centrzl Excise,

from investing the DUSs;uith the requiéite pouers

under the 1944 Act,

97. Shri Padmerzjeiah,as e counter to what

Dr.Negaraja endeavoursed,to bring out.the disperi-

ties between the cadres of Inspectors and DGS 1 and

11, sought; to pinpaoint the following inequaslities

betuween them:

e - o D 2 A e e v e D s ] 0 2 D e D e S " G -~~~ 1 > - am o =

the clock,on account of
the peculiar nsture. of
their field work,entail=-
ing exercise of powers

S.No, Inspectors - DOS I & II

(1) (2) (3)

(i) They belonged to Group They belonged to Group
'‘C' non-Gezetted, non- 'C!' non-Gazetted
ministerial steff i,e, Ministeriel Steff.
Executive cadre.

(ii) Eesentisl educetional’ Metriculation or

" qualificetion for recruit- equivalent quali-
ment wes & Degree from ficetion.
a recognised Univérsity :
or 2n equivalent quali-
ficetion,

(iii) Method of recruitment- By promotion cent per- .
75% by direct recruit- cent from among UBCs or
ment, 25% by promotion, Stenographers,eccord-

. : ing to the minimum
8 years of service pre-
‘scribed,.
(iv) Have to be on duty round Largely perform

miniesteriel i.e,

desk work.

of seerch, seizure,arrest
etc. under the 1944 Act and
the Rules.They have to
perticipate in rsids,sear-
~ches and survéillznce,They
have no fixed hours of work,

(v) ooeo
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(vii)

(viii)

(ix)

(2).

 #iinimum physicel sten-

derds prescribed for
recruitment,

Have, to.undergs en Induc-

tion-€ourse in the Army
Training Schools,for a
period of three months,

" during which,training

in arms end weapons is
imparted, '

Are required to be in
uniform and possess iden-
tity Cerds while discherg-
ing their field duty.Exe-
cutive Officers upto the
rank of Assistant Collec-
tors, Centrzl Excise,have
to wear uniforms,

Heve to face risk and

hazerd,wuhile dealing with

dnti-sociel elements in
the discherge of their
field duty.

‘Have no take part in

ceremoniel parades.

Exercise powers concu-
rrently not only under.
the 1944 Act, but zlso
under the other a)llied
Acts such as Customs Act,
Narcotics and Drugs Act,
FERAR Act etc. 2nd conse-
quently their territorial
jurisdiction gets enlar-
ged..

- S D S W W D R T
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No such stendards
ptescribed.

Only ministeriel
trzining of shorter

duration is imparted.A

No such stipulation.

- No such risk and'

hazard faced,

Ko such pérticipa~
tion is possible..

No such responsi-
bility and exten-
sion of jurisdiction,

D D o S b Y — S > Al YD M D D A A D e ) B T D s . D D D D D N TS D > > W WD > -

98, The duties of the Inspectors he said, were

_ brbedly outlined by the Government of India,in its.

Letter tated 26-12-1986, They were illustrative but

‘not exhzustive,so as to permit flexibility in the

discherge of their duties,he explained,

!

-
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- 99, As'réééfﬁ%;gxercisé oF;poueqs such. as

search, sei2ure,'af:ést.etc.; SﬁriTPgdmarajaiah

leid stress, on the definition of the term “Central
E*cisé foicer";uhﬁe: Section 2(b) of the 1944 Act.
-UbléSSQan of%iciel of the Central Excise Départment,
was invested by the Central Board of E#éise and |

. 1 _ o
Customs,with the requisite powers, he could not

exefcise tpese pouers, he asserted., Such pouers hé N
said, vere invariaply conferred,only on the execuﬁivé
officeré,upto the levei of Inspeéfﬁrsafo: prcpér end
‘effgctive dischargéxof their field dﬁty,uhich entailed
seafch; seizure, errest:etc., not infrequently!Aunder
hostile circumstences,for which they had to prove.
equal, by viftue of their physical fitness-and,equip~
ment with arms ahd treining in their use. By no

i

stretch of imagination,he argued, could a8 ministerizl

oFFicial,nof subjected to rigidlﬁhysical'standards.'

unarmed and yntreined in the use of erms, be expected

to discharge this onerous esnd hazardous duty end that
toco,in civilien éttife._

100. At this stage; we must first settle this
tdrtuous-debete,as'td whether D0Ss can be authériseg

to exercise the above powers in the field,under the

1944 Abt and'tﬁe.Rules therednder. Let us first

£ ;examihe, as to uhether the épplicants fall within

" the term "Officer"yes deFined in Rule 2(viii) of

the 1944 Rules, speciaslly,in the context of the

A - 1979




~Counsel for the applicahts, that D0Ss fell within

respect, as in the cese of the Inspectors ‘end being

_ ' 105. NouﬁEEEj‘REE“EZ beéE”EFEGn to us, that

the 0035, ere required to perform the field. duties.

of. the Inspectors in regard to search, selzure, arrest;
surveillance etc. Ue have discussed aerl;er, the

impedlments to the D0Ss, in not belng able to dxscherge

this duty, for wvant of requ1=ita treining in this

unarmed for e tésk, which entaiIS'risk and hazard,
In this background, the legel maxim: "tﬁe couwl does

not meke the monk" - cucullus non fecit monachum ,

‘seems apposite to them, .

107. In the light of what we have discussed

sbove, we find no merit, in the contention of the

the definition of. the term, "Centrel Excise Officer",
under Section 2(b) of the 194a\kct,ahd/tha£ they

ga; be invested by the Collector, with the requisite
poweré; as in tpe case of Inspectors; uﬁder that fct

——

end the Rules frzmed thereunder,

108, Shri Sémpath soughﬁ‘to bring out the
anomalie= as e result of the avenue of promotlon
opened. to the UDCs, Stenographers and Dreftsmen, to
the posts of Inspectors(Of) under ' the 1979 Rules,
es a result of which, though these cadres were
lover than that of DOS 11, the ‘incumbents thereon - f
he szid, eventually stole & merch over the latter, |

6& 1' ' | 4' - '~l
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to prove, uWhich,he referred to the détails

furnished in the statement at pasge 185 of the

Green Book.

109, We heve perused this tabular state-

ment es well,as the relevent 1979 Recruitment -

+Rules, Ue nofice, that the Reéruitment Rules

lay doun & minimum lengtﬁ\of service in the
immediafe_louer'grades, satisfaction of the
required physicel standards and passing of the

prescribed written a2nd other tests,foTr the above

cadres,fnr qualificetion for promotion, to the

post of Inspector(DG). We see no illegality therein,
in the'light of the dicts of the Supreme Court

in AIR 1360 SC 284: (1960)2 SCR 311/TALL INDIA
STATION MASTERS? ASSDCIATiON Ve GENCRAL‘NANAGEE7

end in AIR 1962 SC 36 JGENERAL MANAGER v. RANGACHARIZ
that Article 16(1) of.the Constitution, does nat
prohibit laying doun of efficiency or other quali=
fications,for securing the best service for Being
eligible fdr promotion, which qualificstions may

not necesszrily be technicel., Besides, nothing

A,

= 110.Shri




140. Shri Suman submitted that the

the duties of the Inspactors uere not wvell

defined in the Lettar dated 26—12-1986(para 98 above)
referred to by Shri Padmarajeiah. He more or less
raiteréted7thevother points urged by Shri'§ampath
snd stressed, thet this Tfibunal could interfere
and render Justlce to his clients, even in the

light of the ruling of the Supreme Court in CHAURASIA's

cese,for which he invited specific reference to

pares 17 end 18 of the judgment.

111 Shri'padmarajaieh relied strongly on
the dicta of the Supreme Court in AIR 1968 §C 850
[URI0N OF INDIA v, P.K.ROY & 0RS7 to show,es to hou
there was no perlty betmeen the applicents as DOSs
"and the Inspectors,in regard to their nature of

duties and responsibilities, In particular, he

relleo on the following factors outlined therein,
for determlnction of equation of postsyat the time
of integration of the States in 1956, under the
Stetes Reorganisstion Act, 1956, which were approvec

by the Supreme Court:

(i) The nzture and duties of 2 post;

(ii) The respon51b111t1e= end powers
exercised by the officers holding 8
post; the extent of territorisl or
other charge held or responsibilities
dlscharged~

(iii)The minimum quallflcatlons if any.
prescribed for recruitment to the
post;anid

b ,“ﬂc | - (iv)

—

g
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(iv) The salery bf thé post.

'A112. Shri Padmérgjaiah laid empha;is,qﬁ'tﬁe
first two féctoré, in the context of fhé4di$pari;v
ties.brought out by him;bétween the post.of Inspec-
tors and 00S I end II in pere 97babove.‘Hé asserted,
thet all the abbve,péramgters’squarely applied to tﬁe
cese before us, to prove, thst the Inspectors were
on & higher plzne, as compzred to the DOS I and 1I,
in regerd to fhe nature of the dﬁtiéé performed énd
the ;esponéibility shouldered by them and thérefore,
the latter he said, could not 59 equated with the |

former, as prayed by the applicants,

113. He also itereted the dicte of the Sup:éma
Court in CHAURASIA'Q cese(para 59 above ) particdlarly
"with reference to\péra 17 of that judgment,to shou,
tﬁat the equatiaon offthe pasts in:quesiiqﬁ,should'be
determined by expert bodies like the Pay‘Commission
end thet sucﬁxﬁodies as also the Execﬁtive Governmeﬁt,\
zre the best judge,to evaluate the nature of dutieé.
znd responsibilities of the posts in qﬁestion.ATﬁe
IV CPC znd the Respondent Department had nat deemed
it justifieble, he said,to equetetha posts of DOSs
nd Inspectors,taking duly into account,the prevelent
"eQQalitiésqin‘meny respécts,aé'spélt out in pare 97
bue, he said,

114, We have examined carefully ihe rivel

R

— S : recqrd.

ontentions in regsrd to the sbove, &s e2lso the relevant




jrecord pleced before us. ue are persuaded to accept

the submlssion of Shri Padmaragaiah (paras 97 to 99

.‘szn perticular) that the poets of 005 bear no parity

uith those of Incpectors. It is genarally said that

an exacutlve knous something about everything, uhlle

i mlnlsterlal servant knows eve:ything ebout something.

Thelgxecutibe Funstioné of the Inspectors specielly

o iﬁ‘thg sphere of'their preVéntivq duty{which is their

A}

priméry_function) cet fhem es a8 ctlass apart, ss'

compzred to the DOS (which post the epplicants hold)

in point of their special treining(including use of arms),

to enasble them‘to4diSCharge the functions of'entry,

sesrch, seizure, arrest etc. The ministeriel staff =

in the Department,like ‘the epplicents,mey accompeny

‘the field party,uhile the above functions are performed

by the Inspectors end other executive staff, but the

character df'their role is only peripheral, &s compared
to that of the latter, which is giuatei‘(emphasis added).
Thevappligénts and the InSpecfdrs,may have Somé ideﬁtity;
in the sphere,of internal_audif, but yet their roles |
are distinctive, in that, in the cese of the lstter,

the emphasis is on the fechnicalvaspect,\uhilé in that
of'tgélformer,the eccent is‘on the clerical aspect, If the
duty of Inspectors ves on ailif0urs with thét,of thé
D0Ss, there was no need for the Gogernment of India to
entertein a 1arge»cdmplement of Inspectors, more'thah
tenfold thet of the 00S{para 83 sbove) on. 8 hlgher

pay scele, with no little financisl etraln on the

L

- " ‘country's
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cauntryis’é&chéqUGr. It-is»manifést‘ihéref§0m,'thetf
the Inéﬁeéfors heve a -definite role to play,notzoniy
in the fiald\(uhich i; their legi(iﬁate sphere‘off
‘duty) but elso in sssisting the internel sudit in

technical metters., ue have broadly referred tolfhe :

features of internel audit in para 27 sbove.

115, While the Inspectors,. by virtue of their
higher academic quélification, superiér snd specia-
lised treining end experience afe versatile, the
UDSs'likeffhe applicénts,have only a2 restricted role:
to play,in the ministefial sphére. The fact, that the
Inspectors and the DOSs like the epplieents,calléborate'

N
in the sphere of internal sudit, does not ipso facto

me ke them equels, as their roles in this audit are !
distinctive,for the reasons aforementioned, epart
f B from the fact,that the complexion of ‘their field duty

and responsibility, set them as 2 class apart, as

" field execdtives,uhich is relevant in the light of
tﬁe definition of & "ministeriel servant",under,.
FR 9(17) extrectéd in para 101 esbove. fhere is i
thus, no total reciprobityfand/or identity,in.sb far '
ot as the InépeCtors and the applicants (in the posts of

DOS I1) are concerned,,in the entire qamut(emphasis

added) of their duties end responsibilities,zs clazimed.

the spplicants. The legal mexim that "the less,

aluays included in the grester™(and not vice versa)

ilh ®0 quod plus sit semper inest et minus is apt, to

. * .
. S d%

© g— . . ’ ) | _the




the case of the Inspectots,és compared to that
of the épplicants, uh;éé‘;Jties as stated earlier,ere o
not wholly co-extenszve,uith those of the Inspectors,
but restricted,to mlnisterial work only. To use 8 |
current phrasé in this con@éxt, their case is only good
in perts,like theAcuratéE.egg!,‘Forlc0mpari50n with i
the Inspectoré, in the limited sphere of internél r
eudit, where too,their roles are yet'distihcfiVe,as
discussed eariier. There is no question of precision
of methematicel equelity or of equality near to it,
es the hiatus is too wide,to permit comparison &nd

therefore, the verious rulings cited and discussed

by us above,on the pr1nc1ple of equallty,in regerd

to thepocts of DOS I and DOS II equally govern that

of Inspectors v1s-a-vis DOSs,

116, The dictz of the Supreme Court in the
ceses of CHAURASIA and P.K.RﬁY (paras 59 and 111
respectively) in our view,comesto the eid of the
respondents,in distinguishing the cadre of Inspecéors
from that of the D0S,in the light of the principles

enuncisted therein.

117.As stated earlier, we had heard. this
metter for five days in succession and the hearing

was concluded on 10-3-1989, Houever, Dr.Nagaraja.'

produced before us on 15-3-1989, 2 copy of the

i}

—
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C : Letter'dateg,2941ﬂ-1988,aadressad by R~3 to R-1,

wherein, he has ‘statéd inter elis, 8s under:

\ "4, At present three supervisory
- " cadres- viz,, DOS L-1, DOS L-1I
and Office éuperintendent in
the pay scele of Rs,1400-2300,
.1600-2600 and Rs,2000-3200
.. respectively are existing in
this Collectorate, No supervi-
sory officer is working in' the
scale of Re.1640-2900. Prior
to implementation of the Revised
Pay Rules,1986, there were 21s¢ N
three supervisory cadres namely
D0OS L-11/L-1 and Office Superin-
. . .tendent in the pay sczle of
' Rs,425-700, 550-750 a2nd 700-900 ’
respectively, but on implemente-
~ tion of revised pay Rules 1986
the pay scele of Rs.1400-2300
hes been recommended to DOS L-1II
and Rs,1600-2600 has been recom-
mended to DOS L-1 instead of the
pay scale of Rs,1640-2300 for
D0S L-11 end some other scales
for DOS L-I, The duties and
responsibilities of thess DO3s ‘
and Office Superintendents ares?
one and the same, As such, S A
instead of keeping two supefui-~ v, 7.
sory cadres uith designatign as S
DOS L-II and DOS L-1, 1 am/of’ -0 Y
the opinion that the cadrél of 4 }
00S L-II and L-1 may be mérgéd . j i
as one cadre with the nameioty R
Deputy Office Superintendent, > = .~ 2%
with pay scale of Rs.1600—26@ﬁ]°;.5}f% P
or scale of Rs,1640-2200 &= igqiggawjgﬁ'
done in case of Inspectors, then .
having tuwo grades of OG and SG,
5. The suggestions is made more SO
keeping in view the fact that
there exists one more cedre af
Tax Assistants carrying the pay
scele of Rs,1350-2200 whose
promotion-is being considered
from asmongst Upper Division Clerks
with pay scale of Rs.1200-2040.

&
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In the svent of upgradation

of the post of DOS L-II to that
of D008, the post of DOS could
directly be filled“in from amon-
gst the Tex Assistants.,"”

A copy of the seid letter, uss furnished by
Dr.Nagaraja, to Shri Padmarazjeaish, We heard
‘both of them in the metter. At best,'the
afaresaid leiter;is only of the nature of a
proposel by R=3 to R-1, but the same however,
does not in any way influence the decision, we -
heve arrived at, on the basis of detailed
discussion &s above, that the post of DOS,

does not bear perity with thet of the Inspec-

tdr.

118. In fine, we find that both Sets of

applications are bereft of merit~anq¢%hefgﬁ§fen,

4 .
we dismiss the same, with no order /housver,
: _ Fos ,
o B
as to costs, o
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