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IN THE CENTRAL A IMINISTRATIVE TRIBUNAL
BANGALORZ BENGH ¢ BANGALORE

Dated the 29th day of September, 1988.

Present

THE HON'BLE MR. JUSTICE K.S.PUTTASWAMY ,. VICE CHATRMAN

THE HON'BLE MR, L.H.A., RGO .+« MEMBER(A)

APPLICATION NO.621 OF 1988 (F)

S o Ty W W A e S T e BT SRon g ST O G g IR g g T S

hri p.,Madhavan
05=A, 4th Cross,

eshwan tpur,
angalo re-22 ve

Applicant
(Dr.M.S,.Nagaraja, Adv.for applicant)

-VS. -

1. The Director General

Defence Estates, Ministry of
Defence, West Block,
R.K,.Puram,

New Delhi-110 066

2. Shri I.P,Parashar,
Cantonment Executive Officer
Chakratha Cantonment, U.P.

3. Shri A,C.Ratan,

Cantonment Executive Off icer
JUTOG & IHAKSHAI Cantonment,
Simla Dist. Himachal Pradesh., .. Respondents.

(sri M.S.Padmarajaiah, Sr.Standing Counsel for
Central Govt. for respondent-1)

This application c¢oming on for hearing,

\\Hon'ble Shri L.H.A,REGO, MEMBER(A), made the

following:

8

- JOrder




of Cantonment Executive Officer, Group

ORDER

. ~The applicant prays herein, mainly, that the

' Orders promoting Respondents(R)-2 and (3, to the post

'B*(CEO 'B' for

short) with effect from 14 and 17-9-1987 respectively,

be quashed being illegal and violative

of the quota
“rule; that B-1 be directed to promote him as CEO 'B!

retrospectively, with effect from 16-7-1¢87, with

consequential financial benefit; that R-1 be directed

to rectify the Seniority List of Initipl Constitution

of the Defence Estates Service (SL, for short) drawn

up as on 4-1-1988 under Rule 4 of the Defence Estates

Service (Cantonment Executive Officer)

(Group B)Recruit-

ment Rules 1987 ('1987 Rules' for short) (Ann.A-3), by

incorporating the name of the applicant

the appropriate place, according to the

1]

that R-1 be directed to delete from the

_therein, at
quota rule; and

said SL, the

names of those erroneously shown therein.

2. The following background, delineates the

salient features, to help resolve the questions raised

in this application. The applicant entered service as

a Lower Division Clerk on 4~7-1961, in

the General

Reserve Engineering Service, in the Border Development

‘ 4Organisation, on 4-7-1961. - After discharge from that

Organisation, he joined in the same capacity, in the

Office of the Assistant Director, Military Lands and

Cantonments, Jammu and Kashmir, Udampur, on 4-7-1964,

his previous service in the Border Develnpment Organisa-

tion being counted, for all purposes,in

Organisation. In course of time, he was

b

the latter

promoted as
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Upper Division Clerk and confirmed therein,with

effect from 8-12-1969, "He was promoted as Technical
Assistant and posted in the Directorate General, o _
Defence Lands and Cantonmeht, New Delhi on 19-10-1979, in N
which capacity he worked upto 31-7-1981. He was con-
firmed in this post,with effect from 2-9-1984. He

was further promoted as Office Superintendent, Grade IT
and posfed in the Office of the Deputy-Director, Defence
Lands and Cantonments, Bhatinda on 1-8~1981. On
6-6~1988, he was pfomoted as Office Superintendént,

«®
Grade I, in the All India Defence EstatesServiceg

" in the Defence Estates Office, Karnataka Circle,Bangalore

o
hi,cgos‘!:,

w /he is currently holding. He is due to retire on 5

sdperannuation,on 30-9-1992. fn

3. According to S30 65, the Union Ministry of
Defence by its Notification dated 11-2-~1983, promulgated
under Section 280 of the Cantonments Act, 1924, the

‘Military Lands anc Cantonments(Cantonment Executive -
Officer) Service (Group 'B') Rules, 1983 ('1983 Rules'

for shoft) (Annexure A-1). These Rules came into forée,

from the date of their publication in the Official
' Gazette i.e., with effect from 26-2-1983. They
repealed the earlim:Ruleéjcnwn as The Military Lands

-~ ))5'\" .
o Q\Snd Cantonments Service (Group 'Af and Group 'B')
o ",f. ) . .
. Rules,1951 ('1951 Rules', for short), as amended from

AR
1o

\) &\i’-eme to time)(which were also promulgated under Sec.280
;{g the  Cantonments Act,1924) in so far as they relasted

~
~ TN

i Rl _Fto posts,to which the 1983 Rules, were applicable,

il
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4. The applicant states, that he was eligible

according to the 1983 Rules, to appear

competitive examination prescribed the
tual regﬁlar promotioﬁ as CEO 'B', in
and Cantonment Service (MLCS, for shor
stipulated under these Rules. He aver

for the common competitive examination

5th August, 1983 and passed the same.

5. A meeting of the Departmental
Committee ('DPC', for short), was held

for the common
rein, for even-
the Military Lands
t),within the quota
s, that he appeared
,held on 4th and

Promotion

on 2-12-1983,

for considering promotions to the grade of CEO 'B!,

under the 1983 Rules, from amongst the

eligible Group 'C!

employees, of the erstwhile Military Land and Canton-

ment Organisation (now designated as the Defence Estates

Ofganisation), who had passed the commo
examination,held on 4th 'and 5th August
before the recommendations of the DPC,J
mented, after due approvél by the compe
the Department is said to have received
representations from‘such of the employ
already holding the posts of CEO 'B',oﬁ

basis, by virtue of their having passed

n competitive
1983. However,
ould be imple=~.
tent suthority,
s & spate of

ees, who were
an ad hoc

the common

qualifying examination,from time to time, as prescrited

under the 1951 Rules.

They could not however be promo- -

ted as CEOs 'B' on a regular basis, on account of

pendency of writ petitions filed by some of them,iﬁ the

High Courts and due to the relevant SL

been struck down,

by the High Court

Delhi, in 197%.

cbove CEOs 'B',wen

having
of Judicature

e earlier directed

a

by the Department ,to avpear for the competitive examination

V)

prescribed

s



|Ministry of Defehce,according to its Notification

| Gazette, on 26-12-1987, with effect from which they

1 on an ad hoc basis, under the 195i Rules, since as long

i back as 1974,who were aggrieved at their not having

e 5]
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prescribed under the 1983 Rules, to merit reéulari-

(/;]

ation in that post. The Departmenf examined the

matter in its entirety in the light of the above i
, . JR same oo
representations and felt, that the/required reconsi-

Qération and therefore, with the approval of the , i
Lompetent authority, decided to amend the 1983 Rules o
suitably, to safeguard their interests. It also took |

a decision, with the,approval of the cohpetent aufho- |
rity, to defer consideration of the fecommendations ‘
of the DPC (which met on 2-12-1983), under the 1983 'i
Rules, till the employees who were.eligiblé fér ;
regularisstion as CEOs'B',under the repealed 1951 Rules

were duly regularised.

6. Consequently, a new set of rules, known as
The Defence Estates Service (Cantonment Executive'-

Officer) (Group 'B') Recruitment Rules,1987 (1987 Rules,

for short) (Ann.A-2)came to be promulgated.as SRO 65,

under Afticle 309 of the Constitution, by the Union
dated 11-2-1983. These were published in the Official

came into force.

7. The following officers ,appointed as CEOs 'B!

been régularised in that post, even_though'they had
passed the qualifying examination prescribed undef the
1951 Rules, moved the various High Courts‘and obtained

orders, to stay their reversion from the posts of

f



CEOs 'B', until their cases were finally decided.

As they had already passed the common

competitive

examination prescribed in the 1951 Rules, to be

eligible for promotion to the posts of CEOs 'B',on a

regular basis, and as their! cases could not be

eonsidered in that regerd, as the DPC

méetings could

not be convened at the proper timé, owing to pendency

of their writs in the various High Courts, these

officers in respect of whom the releva
furnishea below, chose not to appear f

titive examination held under the 1983

—— e e ame T e e = e

S Tt e

S.No. Service
Name of the to which
Officer belonged
(1) (2) (3) |
S/Shri:
(ii) B.K.Gupta . MLCs
(iii) K.I.Singh . MLCs
(iv) A.H.Ramesh MLCs
(v)  P.V.Sathaye ' CBS
(vi) B.R.Dharmadhikari . CBS

NB: CBS means, Cantonment Board Service

8. The applicant alleges,that the
of the DPC, which met on 2-12-1983,were
by the responcdents, for wholly unjustif
However, he adds, that in reply to Unst
Question No.1895, the then Union Minist

nt details are

or the compe-

Rules:

s TTen e ew T e Sam Tine

The High Court
in. which he had
filed the Writ
Petition in 1983,

- am wm ™ e @ s

Delhi
=do=

Allahabad

Bombay
~do~

—-do-

_— e e e

recommendations
not acted upon
ied reasons.
arred Lok Sabha

er of State for

%)

- -
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Defence, had stated, that the recommendations of

Lhe said DPC were being processed. Hé states, that
he hopefully awaited the outcome but his hopés were
belied and in the meanwhile, the 1987 Rules, came to
bevpromulgated. |

9. He further states that soon thereafter on
4-1-1988,2 SL (Ann.A-3) of CEOs 'B', came to be publi-
shed under Rule 4 (Initial Constitution) of the 1987
Rules, showing therein,the names of the employees
regularised in accordance with thoseRules. He alleges,
that statutory rules were violated and the assurance
given byvthe then Union Minister bf State for Defence,
as abOVe, was ignored, while drawing up thisvSL and a
series of irregularities were also committed,in the
apportionment of vacancies,bétween the original two
distinct streams, namely the MLCS ‘and the CBS,in gross

disregard of the quota prescribed, uncder the 1983 Rules.

10. The 1983 Rules were in operation, from
26-2-1983 to 25-12-1987. According to the applicant,
all employees appointed as ZEOs 'B', in the erstwhile

MLCS and CBS on a regular basis, on the date of promul-

gation of the 1983 Rules, should have been deemed‘to
have been appointed to the service; under Rule 6 of
those Rules, relating to"initiél-conétitution" of the
service and thereafter,the remaining vacancies, either
unfilled or afising in the future; should have been
filled in;by promotion from amongst'Gr.'C' employees of
desicneted categories, in equal proportion between the
two original streams viz., the MLCS and the CES, in

accordance with Rule 6 ibid, relating to "future main-

| tenance" of the service.
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11. The appliéant complains, that even after
Ipromulgation of the 1983'Rulgs, the vacancies were
'not properly apportioned,between thé above two =
streams, under Rule 6 ibid, but were filled in

arbitrarily.

12. The applicant refers to the case pf one
Shri P.V.Raghavan, belonging to the CBS, who had

appeared for the competitive examination held on

4th and 5th August, 1983 under the 1?83 Rules, and

had passed therein like the applicant. But, as he.

was not considered and recommended by thé DPC and was
not promoted on & regular basis, to the post of CEO 'B!,
he filed an application (0.A.No.241 of 1986),before |
the Hyderabad Bench of the Central Administrative
Tribunal. The applicant avers, that this application 5
was decided by that Bench on 1-12-1986 (Ann.A-5) in

favour of Shri Raghavan. He further states,.that earlier{
in its interim order dated 12-11-1986| (Ann.A=4), that ‘
Bench had directed the respondents, to appoint Shri.
Raghavan, on‘an ad hoc basis, to one‘Tf thevvaCant |

posts of CEOs 'B' and continue him therein, as long as

his juhiors continued in these posts. This’interim

order of the Bench, he states, bécamé absolute, when

it finally decided the application on 1-12-1986(Ann.A-5),§
in favour of Shri Raghavan, who was deemed to have %
been regularly appointed as CEO 'B',with effect from %
3-2-1987, in the "initial constitution" of the
service and consequently, his name, he says, was
shown at S.N0.39/22 of the SL at Ann.A-3. The appli-

cant asserts, that his case is similarn to that of .

i
i
\Kﬂ\ . - ~y .. !




Shri Raghavan and therefore, he was uncder the hope,

that his case too, would be favourébly considered by

the respondents,as in the case of Shri Raghavan, but
he alleges, that this hope was belied,for reasons best

known to them and he was thus discriminated against.

13. The applicant points out,thet subsequent to the
regularisation of Shri Raghavan as CEO ;B'} as above,
two. more vacancies in the post af CEO 'B' occurred, which
were filled in, with effect from 14-7-1987 and 17-7-1987
by appointing 32 and R3 therein respectively (Anh.Aé
and A7, respectively). He alleges, that these appoint=-
ments were made'arbitrarily,,disregarding,the apportion-
ment of vacancies,in the ratio of 50¥:50% between the
respective two streams, viz., the MLCS and the CBS, as

specified in the 1983 Rules.

14, He explains, that the SL'referred to above,
clearly reveals, that out of the total number of 24 posts,
in the cadre of CEOs 'B', only 10 posts were allotted
to the MLCS, as against 14 to the CBs; instead of apport-
ioning them equally., He alleges, that as a result, undue
favouritism was shown to the employees in the CEs;at the.,
costf of thosé in the MLC§. He states; that the Depart-'
ment admitted before the Hyderébad Bench of the Central
zahAdministrative'Tribunal, at the time of the hearing of
%he aforesaid 0.A.No.241 of 1986, that 2 vacancies were
#|idvailable to the MLCE for promotion to the grade of

“ /CEO 'B', R-2 and BR-3, who belong to the CBS, he alleges,

were irregularly appointed, against the two vacancies

i

/ v
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in this grade of CEO 'B', meant for the MLCS§, on

account of which, his promotion to thist grade,on

a regular basis,was affected, which was illegal.

R-2 and R-3 appear at S.Nos.40/23 and

tively, in the aforementioned SL.

15. The applicant states,that in the panel

41/24 respec-

drawn up by the DPC at its meeting held on 2-12-1983,

- his name was next to that of Shri P.V

Raghavan, ‘and

therefore, asserts, that he ought to have been appoin-

ted regularly as CEO 'B', against the quota earmarked

for the employees in the MLCS.

According to him,

Shri Raghavan belonging to the CBS, has been adjusted

against the 10th post earmarked for the MLCS.

further states,that Shri K.I.Singh of

16/1 of the SL), who is on long leave,

He,
the MLCS(S.NO.
and Shri M.S.

Chauh®%f the CBS (S.No.37/20 of the SL) and Shri M.

. Sellamuthu of the MLCS (S.No.18/3 of the SL), have

been appointed against the 10 posts (out of the 12 posts

earmarked for the MLCS).

»

‘16. The applicant avers,that he

had fequested -

R=1 in writing on 20-1-1988 and 3-2-1988(Anns.A8 & A9

respectively) to ieexamine/the matter

in itsrentirety

and rectify the error in regard to apportisnment of

vacancies, according to the 1983 Rules

him as CEO 'B' regularly,in a suitable

earmarked for the MLCS. As he waited

long period but there was no response

and to aproint
vacancies
for a reasonahly

thereto, he

states,that'hé was constrained to approach this Tribuhal7

through his present application for redress.

i,

17.Appearing
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17. Appearing fof the applicant, Dr.M.S.Nagaraja

learned Counsel, submitted,that prior to the 1987 Rules,

the following Rules were in operation for the period

shown against them: .

, v Period
(i) The 1951 Rules .. Upto 25-2-1983
. (ii) The 1983 Rules . From 26-2-1983

to 25-12-1987.

18. He invited attention specifically,to
Rule 5(b) of the 1951 Rules, which had a crucial
bearing on the case before us,he said. The relevant

portion of this Rule is extracted below:

"5(b) Appointment to group B Cadxe of the
Service, other than to the post of
Assistant Military Estates Officers
(Technicial) shall be made. in the
following manner,namely:

(1) Upto 20% of the vacancies in
Group B, by promotion from among
the serving Group C staff of the
Military Lands and Cantonments
Service, having service and educa-
tional qualifications specified in
sub-rules (c) and (e); ‘

(2) Upto 20% of vacancies by direct
recruitment made by a selection from
among serving employees of Cantonment

Boards having service and educational
uvalifications specified in sub-rule
d) and (e).

(3) The remaining vacancies from among

the candidates who qualify at the exa-
A mination and are recommended by the

comnission but who fail to secure Group

A appointment in any of the Central
services." ’

19. According to Rules S5(c¢) and (d) ibid,

\ , _ '

Group 'C' employees of the designated category,in
the MLCS and the CES respectively have to put in

15 years of continuous service as specified therein,

i
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and are required to possess the minimﬁm educa-
tional qualification viz., Matriculation or its
equivalent and shall pass the common gqualifying
departmental test, as prescribed in Rule 5(e) ibid
to be eligible for prométion to the Group B
cadre of the service. The said 3ule 5(e) reads

as under:

"5(e) (1) A person who belongs to Group C
staff of the Military Lands and
Cantonment Service or who|is an
employee of a Cantonment Board and
who fulfils the conditions prescribed
in sub-rules (c) and (d), as the case
may be, shall pass a common qualify-
ing departmental test; before he can
be considered,

(i) in the case of Group C staff
of the Military Lands and
Centonments Service, by a duly
constituted Departpental Promo-
tion Committee, for promotion
to Group B cadre of the Service |
and

(ii)in the case of employees of any
Cantonment Board by the Commis-
sion for appointment to Group B
cadre of the service by selec-
tion on the basis of records and
interview.

(2) No person shall be permitted to
appear for the common qualifying
test under this sub—ryle, more
than four times. A candidate shall
be required to obtain|50 per cent
of the total marks in|Hindi Paper and
66 per cent in each of the other
Papers for a pass in that Paper. A
‘candidate who fails to oktain the
pass marks in any Paper shall be
required to sit again|only in the
Paper in which he has|failed."

20. Dr.Nagaraja pointed out,tha%’éécb:ding

to the recommendations of the Administrétive Reforms

.Committee of the Government of Indfa ane the'III-Central‘

A




Pay Qommission,direct recruitmenf to Group 'B!

of the Central Service,including. the MLCS was
stopped since 1976. He submitted,that all
substantive vacancies,as also long~term temporary
vacancies,could be filled in under Aule 5(b) of

" the 1951 Rules. Accordlng to hlm, short-term
vacancies were to be filled 1n,by promotion on
2ad hoc basis,from among employees of the MLCS and
CB§ or by transfer on depufation of Group 'B!

officers of the Centrsl and the State Governments.

21. He then invited our attention to Bules 6
and 7 of the 1983 Rules, in so far as they were
relevant to the case before us. The relevant por-

tion is extracted‘below:

"6, Initial constitutlon of the Service.-
(1) All Officers appointed to the posts
of Cantonment Executive Officers(Group
B) in the erstwhile ullltar{ Lands and
Cantonments Service on regular basis
on the date of commencement of these
rules shall be deemed to have been
appointed to the Service.

Note:- The regular continuous ‘service
of officers mentioned in sub=
rule (1) prior to their appoint-
ment to the Service shall count
for the purposes of qualifying
service for promotion, confirma-
tion ancd pension in the Service.

(2) To the extent the authorised regular
strength in the service is not filled at
the time of the initial constitution, it
shall be filled in accordance with rule 7.

7. Future maintenance of the Service.-(1)After
the initial constitution of the Service has
been completed by the appointment of offi-
cers in accordance with rule 6 vacancies
shall be filled ii. .... .oenner as heresafter

provided.
& - (2)

—" . . \
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(2) 50 per cent of the vacancies in the
Service shall be filled by promotion
from Office Superintendent |Grade I,
Office Superintendents Grade II and
Technical Assistants, who have passed
the Matriculation Examination from a
recognised University/Board/School or
equivalent and have rendered 20 years
of total regular service., e selection
shall be made on the basis of the
examination held by the Director
General, Military Lands and Canton-
ments in accordance with the scheme of
examination as may be prescribed by
the Government from time to time. The
maximum number of chance which would
be availed of by a candidate will be
restricted to three.

(2) The remaining 50 per cent vacancies
in the Service shall be fllled by
transfer from among the employees of
the Cantonment Boards drawi g a basic

salary of not than Rs. onth
who hgve passeé %%e ﬁatrliu a 1%%r xarl

mination from a recognised University/
Board/School or equivalent and have
rendered 20 years continuous service

in the Cantonment Board. The selection
shall be made on the basis of the
examination held by the Director General
#Military Lands and Cantonments in accor-
dance with the scheme of the examination
as may be prescribed by the |Government
from time to time. The maximum number
of chances which could be availed by a
candidate will be restricted to three.

Note: While computlng 20 yedrs' of
qualifying serv1ce, experience of
an employee in any othler Depart-
ment of the Central Government
will be taken into account, pro-
vided he has been perm nently
absorbed in the Military Lands
and Ceantonments Service/Canton-
ment Board, as the casr may be.

22. According to Rules 6 and 7 ibid, Dr.NagaraJa
asserted thet all officers app01nted on| a regular
basis as CEOs fB' under the 1951 Rules, were to be

deemed to have been appointed by way of 'initial .

o . . .
~~nstitution of the service,on the date |of commencement

Q& .‘of

—
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of the 1983 Ruléé;and thereafter, the vacancies
either unfilled or arising in the future,were

to be apportioned equally,among designated cate-
_|gory of Group 'C' employées,between the two

streams viz.,the MLCS and — the CBS.

23. Dr.Nagaraja argued,that all vacancies in
Group 'B', which arose-upté 25-2-1983 (i.e., a day
prior to the promulgetion of 1983 Rules)fell iﬁ three
broad categories viz., (i) substantive vacancies |
(ii) long-term tenporary vacancies and (iii)temporary
-short-term vacancies. According to him, in the first
two categories.,the vacancies were to be filled in,
with reference to the quota specified in Aule 5(b) of
the 1951 Rules, while in respect of category (iii), no
such quota was prescribed'and the vacancies were

required to be filled in exclusively,from among

He alleged,that'the Department ¢id not adhere to this
ststutory requirement and thus violated the 1951 Rules.
Even after the 1983 Rules came into force, this irre-
gularity continued, he said, as the vacancies were

filled in, ih a fancy-free manner.

24,The 1983 Aules, he said, were being
processed ;ince 1975 and until they actually came into
effect, on 26-12-1983, promotions to the post of

CEO 38', he stated, were granted on an ad hoc basis,
Aduring the intervening period. There was thus no |
rernlar gppointee to the post of CEO 'Bf, after 1974

he contended. Substantive vacancies however occurred

S

Group 'C' staff available or by transfer on deputation.

i
- A
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in the meanvhile, he said, owing to reasons

such as; promotion of certainewploye
Group ‘A‘, demise of some and retire
‘others, 24 posts of CEOs 'B' he point
‘were available to be filled in,under
‘»Ru'les. as indlcated ih Rule 4 thereoé

posts he claimed, ought to have been
apportioned,between the MLCS and the

‘recruitment to Group 'B' having cease

1974.

26, He asserted,that the natural

was, that the employees f;‘irbmoted to th

2

s to

nt of

ed out,

the 1983

« These
equally
CBS,direct

a éince |

corollary

e posts of

CE0s 'BY, on an ad hoc basis,had to m

ke place for

those e:ﬁpanel].ed by the IPC on 2-12-1983. In this

context, he contended that the argum

t of the

Department that no posts of CEOs'B’ wrare vacant

as on the date of empanelment by the

specious,considering that no employee

to this post on a regular basis from t

27. Even assuming for the sake o
(without however conceding the' claim
cant) Dr.Nagaraja contended, that the
‘promoted to the posts of CEOs ,'B'., on

basis, were to be considered for regu
undsr the 1983 Rules, there were yet
lying vacant against one of which he

0l

—

PC was
wag promoted

: he year 1974.

f argument,

of the appli-
imployees
2d hoc

larisation

two posts

Tsserted, his

client
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‘as late as on 14=7-1987 and 17-7-1987 respective

_usurped he said, the vacanc ies meant for the MLCSE

Rule 4 of the 1983 Rules, MLCS was entitled to

12 posts,by way of =qual apportionment between
MLCS and the CBS. As against these posts, he cone.

tended,that only 10 posts were filled in,on an =5

ad hoc basis, from among the MLCS,leaving thereby 2.

28, R2 and R3 (at S.N0s.40/23 and 40/24 of

, sz
- the SL at Ann,A-3 respectively) he said, were appoﬁt-

ment to the post of C20s 'B' on an ad ho¢ basis, ;": :

iy

8
:ﬁfm
Bt

and both of them belonged to the CBS., They had ¢hu

vhich was in flagrant violat:bon.,of the quota appo;%

t::loned equally betwezn the two streams, even thf;ugh.

.-~'

in their letters of appointment (Anns A-6 and Ap'Lx;'
respectively) it was categorically stated,that the‘iz'

appointment was temporary and purely on ad hoc basis

3“:9

for a period of six months, Strange enough, he &?e‘rred,

they were regularly inducted into the service by Xay
of initial constitutiona,under the 1987 Rules, in:«*i

viplation of the statixtory requirement. 2

29, He further submitted, that Anns . A=5 and A-'I

B

referred to above,had specified that R2 and R3 geag‘pec-

Q—ﬂ

tively,would be governed by the 1983 Rules. As -bo%hﬂof
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them had not passéd the common competition exa-

-mination, prescribed under the 1983

Rules, to

_become eligible for regular promotion to the

post of CEO 'B', he urged, that they

have been rightly promoted as CEO'B

could not

', on a regular

basls and instead,such of the employees of the

MLCS (for whom the vacancies in Que

tion were

earmarked) who had passed the said competitive

exanination under the 1983 Rules, s
considered for regular promotion to

The 1987 Rules had come into effect

and iherefore,RZ and R3 could not have been regu-

. larised in the post of CEO 'B', on 1¢
17-7-1987 respectively with refereng
1983 Rules, he argued,

30. Inviting our attention tc
and (3) of the 1987 Rules,

5=-7=1987 and

e to the

hould have been

these posts,
on 26=12-1987

> Rules 4(2)

Dr.Nagaraja pleaded,

thét they were violative of the pmwvisions of

' the Constitution of India, on the pr

according to the General Law, prov

emise,tbat

dons of a

rule framéd under an Act, were to be construed,

as if the provisions of ths mle wer
in the principal Act itself. Rule 4
Rules, is extracted in full below, b

its implication in its entirety:

"4, Initial Constitution.-
officers appointed to the pos:

ment Executive Officers(Group

erstwhile Military Lands and Cs
Cantonment Executive Officer:

e contained
of the 1987

o help examine

-(1) All

ts of Canton-

'B') in the

ntonments
Ch-rice

Group 'B') on regular basis on the date
of commencement of these rules shall be

N

deemed

W

[
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deemed to have been appointed to the
Service. } .

Note: The regular continuous
: service of officers men-
tioned in sub-rule(l) prior -
to their appointment to the
Service shall count for
seniority, confirmation,
promotion and pension,

(2) Thereafter, all vacancies, which
remained unfilled upto 25th February 1983
including vacancies falling in the quota
of direct recruits as per rule 5(b) of
the Military Lands and Cantonments Service
(Group A and Group B) Rules, 1951, shall
be filled by appointment of such of the

‘employees, as were found suitable for such

appointment on the basis of the examinations
held under Rule 8 of the Military Lands

and Cantonments (Class I and Class II) Rules,

1951 but were not appointed to the post
of Cantonment. Executive Officer(Group B)
on regular basis.

N

(2) All vacancies becoming available
due to promotions of the officers of -the

. Service to Junior Scale of Group 'A'

under rule 6(2) of the Indian Defence
Estate Service (Group A) Rules, 1985, upto

. 25th February 1983 shall also be filled '

in the manner as provided in sub-rule(2)
above. '

(4) Thereafter vacancies shall be filled
in appointment of such of the employees, as

~were found suitable or such appointment on

the basis of the examination held in August,
1983 uncder rule 7 of the Military Lands and

" Cantonments (Cantonment Executive Officers)

Service(Group 'B') Rule,1983.

(5) To. the extent the authorised regular

strength in the service is not filled at the
time of the initial constitution it shall be
filled in accordance with the Schedule."




31, Developing his point further,

~ contended, that according to Section 6 ¢

he

»f the

General Clauses Act, repeal or amendment of an

Act,cannot affect any right or privile e acqui-

red or obligation or 1iability devolving under

any enactment,which is repealed or

nded,

Furthermore, he argued, that the amendment to a

Rule or Act,could only be prospective

d not

retrospective in effect. Besides, he contended,

that the 1983 Rules,could not have be

a state of "suspended animation", till

left in

the pramul -

gation of the 1987 Rules i.e,, for a period of nearly

4 years, solely to accommodate certain

employees,to

the detriment of his client,who had fully qualified
himself and was eligible under the 1983 Rules,to be

regularly promoted to the post of CEO !B'. He

cited the ruling of the Hyderabad Bench of the

central Aamninistrative Tribunal in O.A.No,241 of

1986 ( vide para 12 above), in respect of Shri Raghavan,

in support of his client,whose case he

on all fours,with that of shri Raghavan.

aff irmed, vas

32, rr,Nagaraja also sought to highlight the

distinction,between the nature and the

importance

of the examination prescribed in the 1951 Rules,

vis~-a-vis the 1983 Rule=s,- for promotion to the

s

-

post
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post of CE0 'B', on & regular basis. While in the
case of the former; it was a mere Qualifying examina-
.| tion, in the case of the latter,it was a gompetitive-

examination, he asserted. The competitive examina-
tion, be argued, entailed gre&;ter rigour and strain
and a higher degree of assessment of an employee's
performance and therefore he pleaded ,that the passiﬁg
of the competitive examination,should be" viewed as of |
greater merit, as compared to the qualifying examina-
tion. ©On this ground, he said, his cll:lent‘ had a

valid claim to be considered fbr regular promotion

to the post of CED'B',,unhder the 1983 Rules,on the
basis of empanelment by the IPC,at its meeting held

on 2-12-1983, R2 and R3, he pointed out, had not passed
the competitive examination and therefore,could not be
regularly promoted as CEO'B', stating that t&ey[governed
by the 1983 Rules. '

33, Dr.Nagaraja relied on the following rulings,
to buttress the claim of his clients

(1) 1983 sCC(L&S)382(Y,.V.RANGAIAH & ORS. Ve

T.SREENIVASA RAD & ORS.):

| In this case, the State of Andhra Pradesh
had delayed drawing up of the panel for promo-
tion from the post of Lower Division Clerk(LDC)
: to that of Sub Registrar Grade I1, by a year,

after the pertinent rules were amended., The

amendment precluded LICs,from being considered

along with the Upper Division Clerks, for promo-

tion to the grade of Sub Registrar. ~rade I,

V&) This

P

T
ety




- 22 =

This affected adversely the prospectAaf promotion
of eligible LICs ,who were supersedéd by their
juniors,in Ehe panel drawn up,according to the
amendment, It was held by the Suprelre Court that
;the vacanciesfin‘the promotional posts,occurring

prior to the ammendment should have been filled
in, in accordance with the rules prior to their amend-

ment Y

(2) 11(1988) ATLT(CAT) DE(SN) (29 DELHI :
(PURENDRA KUMAR SHARMA v, U.,0.I. & ORS.):

The petitioner herein worked on ad hoc basis

since 1978 and was holding the post of a Drama Producer

since 12-6-1976 and continued upto 10-3-1981, He claimed _’

regular appointment with effect from|19-12-1976 ie on
expiry of 6 months, tunder the 1980 %ecruitment“aules.
The Rules were revised in 1981 which were detrimental
to the applicant. The Tribunal held,that i:he 1980 Rules
should épply to vacancies occurring prior to the 1981

Rules.

(3) 1988 IIT SVIR(L) 136 (P.GANESHWAR RAO AND
ORS, =v.- ANDHRA PRADESH & ORS.): '

This case related to filling in,the vacancies

- among Assistant Engineers in the An a Pradesh

Panchayat Raj Engineering Service(Special) Rules, 1963
as amended by a G,O.M. on 28-4-~1980. e Supreme Court
held in ‘he case, that it would not be legal to undertake
direct recruitment,to the post of Assistant Engineer

({% under |

—




under the amended Rules, against temporary vacancies
even if they were, at an earlier date, earmarked for

the direct recruits.

34. Dr.Nagaraja urged in the light of the above
‘rulings,that his client could not be deprived of one .
of |the vacancies, in the posts of CEOs'B', which were
available under the 1983 Rules, to him,prior to promul-

gation of the 1987 Aules.

35, . Respondent No.l has filed his reply

resisting the application.

3¢, Private respondent, %’smz&)y; R-2 who was
3, was .
duly served,/neither present nor represented by

Cobnsel. Notice was issued to private respondent,
%gﬁzx 4892 as early as on 28-4-1988,to which there )
has been no response. For the reasons stated by us
in| our Order dated 14-9-1988, we have in the light

of Rule 11(8) of the Central Administrative Tribunal
(Procedural) Rules, 1987, dispensed with the service

ofl notice on him.

37. Shri i,S.Padmarajeiah, learned Senior Standing

Centraleovernment'Couﬁsel appearing for 3-1, iterated

the backgrounc,to the promulgation of the 1987

., ules as narrated in paras 5 to 7 above. He stated,

hi;g§§$hat the SL of the CEOs 'B', was published on
Séii-l-l988(Ann.A—3),strictly in accordance with the

;)87 Rules. The\}951 Rulés, he said,had to be replaced

5]

]
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by the 1983 Rules,consequent to the,de,cijion' taken

by the Govetnment of India, to stop dir

|

ct rscruit-

ment to Group 'B' i.e,, to the cadre:;jms's‘, in’

this case. Under the 1951 Rules, he

itted, 6%

of the total vacancies in the cadre of CEO 'B', was

eafmarked for _direct» recruitma:t. The 1983 Rules we?re_

promulgated, he saig to provide fdr,filling in of

those additional vaéancies which became

vailable to the

employees both in the MLCS as well as the CBS. Until

such time, the 1983 Rules came into force, he-"sa‘id. the

R b

pats of CEOs'B',had to be filled in on an ad B&k basis,

in administrative interest, from among those eligible

in Group 'C', both in tha MLCS,as well as

the CBS, He

affirmed,that the vacancies in the post of CEO 'B', which

o_ccurred from 1974,inclusive of those earmarked for

direct recruitment,under the 1951 Rules,

vere filled

in, as prescribed by Rule 4 of the 1987 Rules, relat-

14

ing to “Initial Constitution®.

38. While drawing up the SL of the
as a conseqQuence, which was pending on 4:
(Ann.A-B);he said,that the Quota apportis

the MLCS and the CBS,was strictly adherex

Cads' B!
-1-1988 ,

sned between

5 to. He

stated,that the applicant had erronecusly computed

the vacanéies,apportioned between the ML

S and the

CBS,on the basis of the SL at Ann.A-3. He clarified,

that such of the officers who had died/resigned/left

" gervice or retired, during the period 1974 to 1987, did

not appear in the above SL.

ul

—

39,According
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39. According to Rule 4 of the 1987 Rules

(vide para 30), he submitted, all vacancies in the
cadre of CEO 'B',were to be filled in,first from
anongst the employees found eligible,for promotion,
on the basis of passing the common qualifying exa-
smination under the 1951 Rules, ancd thereafter,the
vacancies either unfilled or arising in future,
|were to be filled in,from amongét employees found
eligible for promotion,on their passing the common
competitive examination held ih August 1983,under
Epe 1983 Rules. All_persons who have been shown in
the SL,as published on 4-1-1988(Ann.A-2) he saic, were

appointed against the vacancies,which became available .

upto 25-2-1983 i.e., a day prior to the 1983 Rules,
coming into force. No cleer or substantive vacancy
was available, he steted,on and from 26-2-1983,s0

as to help accommodate the remaining employees who
wg;e eligible under the 1951 Rules, e.g., Sarvashri
P.L.Sharma, K.K.2aj and O.P, Mishra. The applicent,
he pointed out, had péssed the competitivé examina-
tion under the 1683 Rules, but not the qualifying

examination under the 1951 Rules.

40. Shri Padmarzjsiah pointed out,that the’
matter was discussed in its entirefy by the Director
General, Defence Estates, New Delhi, with the authori-
ties concerned, anddirécted,that the Defence,EétEtes
Service(DES, for short) be "constituted initially"

under the 1987 Rules, on the following guidelines:

"(i) All the aveilable vacancies upto
25.2.83,be first apportioned ss
per quote prescriked under the
1951 Rules;

M T
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(ii) Thereafter, the vacancies of DR quota
available upto 25-2-1983 be apportioned
in the ratio of 1:1,as provided in the
1983 Rules;

(iii) The officers so filled agailnst the quots
vacancies aveilable from (i) and (ii)above
be assigned seniority from [the date of
occurrence of vacancies or |from the date
of appointment, whichever was later;

(iv)Where vacancies could not be filled in,
either as per quota or as per the ratio
mentioned at (i) and (ii) supra, they
be filled in, in terms of Hule 4(2) of
the 1987 Rules i.e., all the remaining
officers who had qualified under the
1951 Rules be regularised; |and

(v) Any vacancies which were still left after
the exercise as above, be flilled in by the
candidates who had qualified under the
1983 Rules. :

4}, Shri Padmarajaiah then gave an analysis
of the occurrence of permanent vacancies anc¢ explaired
the manner in which they were filled in. He indicated,
that in all,there were 29 permanent posts in Gr.'B'
upto 21-10-1982,which were reduced to 24 from 22-10-1982
onwérds, 28 vacancies arose during the period from
18-12-1965’to 10-11-1980 out of the above 29 posts, which
remained to be filled in,on a regular besis. Out of
these 28 vacancies, 16 were allotted to| the Direct
Recruit(DR) quota and the rest 12 to the promotion
quota (DP). '
42, Shri S.R.Nayyar of the CES(S.No.1ll in the
& was _
SLT[appointed on 11-6-1976 in one vacancy)in'the DR,
quota,leaving a remainder of 15 vacancies, ss on
21-10-1982.

Q[»)ﬂ; 43.As

—
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43, As a result of reductlon in the strength

posts were deducted from the DR quota and one each f rom

MLCS and CBS quota.

44, Consequent to reduction in strength of the
?ts as abOVe, two officers viz., ‘Shri B.c.VErma
Jm.the CBS(S.N0.12 in the SL) and Shri B.K.Gupta of

e MLCS (s.No.17/2 of the SL),came to be adjusted

Shri Padmarajalah 1nformed
that out of the remaining 11 vacanc1es in the DR
ota, 6 were allotted‘to the employees of the CBS

d 5 to those of the'MLCS(g;gg_Table 3 in para 17

the reply of 3-1).
ri_Pedmerajaiah, it éppears,that out of the 16 vacan-
es in the DR quota, 8 were allotted to the‘CBS and

to MLCS i.e., in all 14 vacencies. It is not clesr

us,as to what happened to the remasining 2 vacancies

rmarked initially for the DRs.

45, Dr.Negarajs questioned the accuracy of the
tsils of the apportionment of vacancies,furnished by

e R-1,in Table 6 in para 20 of the reply of R-1.

ing

. th

CO

to hlm, the vacanc1es at S.Nos.4, 5, 7 and ll thereln,

" were allotted to the employees of the CBS and not to

e MLCS,as shown in that statement. Shri Papmarajalah

uld not enllohten on this matter.

46. Shri Padmarajasiah refuted the statement of

.Nagaraja,that the case of Shri P.V.Raghavan in O.A.

3.241 of 1986(vide para 12 above) was on all fours

to

&

—

Group 'B! posts w1th effect from 20b10-1982 from 29 to 2%

- From the details furnished by S

Accord-'f
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?

to that of his client. He clarified,that Shri Raghavan

was promdted to ¥he post of CEO 'B',op the basis of

the common qualifyihg examination paSéed by him gnder
the 1951 Rules and not on the basis of the competitive
examination held in August 1983 under the 1983 Rules

in which too, he had passed. The app}iCant he asserted,
had passed only the competitive examnnatlon under the
1983 Rules, bgt not the qualifying examlnatlon uncer
the 1951 Rules and therefore,he could | not be considered
eligible for any of the permanent posts of CEO "B,
which had occurred priof to 26~12-1983 i.e;, the date
on which the 1983 Rules came into for?é. Besides, no
substantive vacancy had occurred to date, in the

of :
pé%t[CEo 'B' he affirmed, after 26-2-1983.

47, Ve havé examined the rival|contentions
carefully ahd have also gone through Tinutely,the'
relevant record placed before us. Thé case was heard
by us at length foretwo>full‘days namely, . on 14~9-1988
and 16-9-1988.

48. After we concluded the hearing of this
Caée, on 16-9-1988, Shri Padmarajaiah; on our direc=-
tion, produced some days later, a statement showing

the dates of occurrence of vacancies,in the cadre .

of CEO 'B' upto 25-2-1983, furnishing|a copy thereof
to the Counsel for the applicant. Shfi S.K.Srinivasan

"~ 44 behalf of
appearing “on/Br.M.s.Nageraja, Jounsei for the applicant,
requestedy,that the case may be recalled for being
"spoken to", as he desired to make some submiSSions,/

/ i
'
|

]
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_oﬁ the aforesaid statement furnished by Shri Padma-
rajaiah. Accordingly, the case was posted'on

27+9-1988 - for being~"$poken to". Sri Srinivasan“
appearing for Dr.M.S.Nagaraja,urged on 16-°-1988,
‘that. R-1 had not correctly depicted the apportion-

mgﬁt of vacancies,in:Table 6 in para-20 of his

reply, in that, the vacancies at S.Nos.4, 5, 7 and 11
therein, were actually allotted to the QBS énd not
tO‘theAMLCS, as shown in the Table. Shri Pédmarajaiah
could not enlighten us,as to the corre;tness or other-
wise of this submission of Sri Srinivasan(vide para-45

above).

49. Sri Srinivasan further submitted,that it was

cllearly schified in the order of'appoingment issued by
R-1 on 23-6-1987, that the appointment of R2 and R3 l
to the posts of CEOs 'B'(Ann.A6 and A7 respectively),
would be governed by the 1983 Rules, as amended from ;

time to time. He urged, that his client was entitled

to the vacencies in the posts of CEOs 'B',which were

available to be filled in, 3ccording to the 1983 R3ules,
by virtue of having passed the common competitive
~examination held uncer those §ules, and having been
enpanelled for the post of CEO 'B!' by the DPC, at its
eeting held on 2-12-1983. He stressed that R2 and R3

CT not eligible to be con51derod for appointment
~@:§~Eos 'B', uncer the 1983 dules, as they had not
7@ﬁ*appiared for the competitive examination prescribed
‘upder those Rules. He further submitted, that the

981 Rules enulc not take retrospective effect, to give

{%L . undue

—




- 30 -

undue advantage to R2 and R3.

50. Shri Padmarajaiah refuted the above

contentions of Sri Srinivasan,asserting that both

R2 and R3 were regularly appointed to the post of

CEO 'B', by way of "initial constitution

' of the

gservice, strictly in accordance with the provisions

/

of the 1987 Rules.

51. At the request of Sri Fadmarajaiah,‘

the matter was adjourned by us to 28-9-1988, for '

being further "spoken to", to enable him to examine

the matter in depth, in the light of the submissions 5

the case was first recalled and "spoken

latter's request.

2. Accordingly, we heard both t
28-9-1988 at length. Sri Padmarajaiah
yet enlighten us,on the discrepancies p
to his notice, when the case was "sp&ke
to filling in of vacancies earmarked fo
ment. He could not also reconcile the
pointed out by the Counsel for the appl
regarc to al%otment'of vacancies to,S.N

and 117in Teble 6vof para-20, of the rep

(vide para 45 above).

53. On a specific query by us,as

R2 anc R2 were appointed as CEOs 'B',in

" made by Counsel for the applicant on 27-9-1988, when

toﬂ at the

he sides on

coulcd not, however,i
ointedly brought

n to", in regafd

r direct recruit-
dispérifies

icant, in

0s.4, 5, 7

ly of R-1

to whether
July 1987

under "initial constitution™ of the service, only

!

a—

by
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by virtue of their having passed the common quali-
ﬁying examination prescribed under thé 1951 Rules,
without having been duly assessed by a competent

FC, as required under those Rules, Shri Padmarajaiah

confirmed that they were not so assessed by the DPC,

iscrepancies in the entire case, have yet remained -

/ l 54. It is therefore apparent,thét quite some

' % requested to bed
TﬁreanciuukdespitéAthe case having been[recalled

twice, by both sides, for being "spoken to" and as a

result, the entire picture seems to be nebulous.

55. In our view the main factors that have

|
i
I
i

given rise to the problem in the instant case are:

The Department took as long as nine years
r so,to repeal the 1951 iules, after the Government
f India,decided some”time in 1974,to stop direct
recruitment to Group 'B' posts,including that of CEO 'B',
Then again,the operation of the.i983'Rules, which repea-
led the 1951 Rules, subject to Rule 15 of the former
Rules was virtually set at naught,owing to a spate of
writ petitions filed,ih the various High Courts, by
some of the employees,who had passed the common quali-
fying examination under the 1951 Rules, and were
promoted to the post of CEOs 'B' on an ad hoc basis

and were working therein for a long spell, but were

Fe @\t reqularised in that post. And lastly, the 1987
@, 7 1 )

; E( ) ulesqdid not take into account the posts of CEO 'B!?
A /1 t9 which such employees were legitimately éntitled
A < k : .

4 se.

—
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56, Once the Government of Indiavtook a

conscious decision some time in 194, ¢
direct recruitment to the Gr.'B' posts
‘that of CEO"B', none of the employees
the MLCS or the CBS ,were legitimately

60%: of the posts earmarked,for direct

o0 discontinue
, inclusive
either in
entitled to

recruitment

under the 1951 Rules, according to Rule 5(b)(3)

to such of the candidates who qualifizd
and were recommended by the Union Publi
sion, but who failgto secure Grade 'A'

in any of the Central Services It is n

at the examination
¢ Service Commis=-
appointment

ot clear from

the 1951 Rules,as to whether this qual#fying examina-

tion,wasthe same, as that prescribed fo

‘of the MLCS and the CBS,according to R

Besides, according to the said Rule 5(

r the employees -
ule 5(c) ibid.
c), the

employees in the MLCS who acquit. themselves in the

qualifying examination,are to be considered by a duly

constituted DFC, ﬁmile their counterpa

rts,on so passing

that examination,are to be considered by the Union

Public Service Commission.

57. Once the Government of India took a deci-

'sion,to stop direct recruitment to 60%

(3)

of the posts

of CEDQ 'B! (acéording to Rule 5(b)/of the 1951 Rules),

go to the employees,either in the MLCS

by a proper stetutory repeal/amendment

_sometime in 1974, these vacancies could not ipso facto,

or the CBS.,until

a .
This, #% the Department did, as long as after nearly

9 vears.
delay - lex reprobat moram.

o

———"

It is a well known maxim,that! law dislikes

58.Regarding

to the 1951 Rules.
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the 1951,1983 and the 1987 Rules conjointly, taking
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 Reading the three sets of Rules viz.,

duly into account their context, the object, their L

,collocation anc their general congruity,with the
concept or the object, they sought to articulate
‘and other relevant considerations, in our view,

the Department should have taken recourse to the

following course of action,in regularising the

appointment to the posts of CEOs'B' at the respec-

tive stages of implementation,of the above three

sets of Rules:

(1)

-—(ii)

(1ii)

All employees,both in the MLCS as
well as in the CBS,should have been
regularised in the posts of CEOs'B',
within the quota of 20% each, allot-
ted to them under the 1951 Rules,
subject to fulfilment of Rule 5(c) to
(e) thereof, and availability of

substantive vacancies;

On the implementation of the 1983
Aules, with effect from 26-2-1983, the
employees both in the MLCS and the CBS,
who were recularly appointed to the
poéts of CEOs 'B', under the 1951 Rules,
should have been deemed to have been
regularly appointed,by way of "initial
constitution” of the service,under

Rule 6 of the 1983 Rules;

Such of the substentive vacancies
meant and aveilable,for both the MLCS
ancd CBS employees,in the posts of
CEDs'B' under the 1951 Rules, but
which for one reason or the other,

@' . were

_—
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were not filled in,even thoug
employees were eligible accor
Rules 5(c) and (d) respective
have been apportioned between
employees,according to Rule 7
1983 Rules, relating to "futu
tenance .of the service";

h these
ding to
ly,should
these

of the
re main-

(iv) Such of the vacancies (60%) in the posts

of CEOs'B', earmarked for dire
ment under 3ule 5(b)(3) of th
(but which was stopped from 19
and in which,some of the empl
in the MLCS and the CBS were

ct recruit-
e 1951 Rules,
74 or so),
oyees,both
appointed'on

an ad hoc basis, should have been filled

in, under the 1983Rules, in 3
with Rule 7 thereof.

59. The 1987 3ules are said to
brought into effect, to safeguard th
of such of the employees who had peas
qualifying examination under the 195
were working in thé posts of CEOs'B!
basis for long, but could not be b;&
therein;for one reason or the other.
could have been considered for requl
post of CEO 'E'yonly within the qubt
under Rule 5(b)(1) and (2) of the 19
the posts were substantive anc they
the pre~requisites specified in-Rula
ibid aﬁd not otherwise. They had noA
claim in regard to the 60} posts of
for direct recruitment uncder dule 5(
they hacd passed the comnron qgualifyin

under the 1951 3ules.

ccordance

have been

e interests

sed the common

1 Ruleg, and who
on an ad hoc
regulérised
These employges

arisation,in the

51 Rules, provided,
had fulfilled

s 5(c) fo (e)
legitimate

CEOs 'B' earmarked
b)(3),even though

g examination

S

60.The

i

s earmarked for them -
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60. The very preamble of the 1987 Rules,
shows,that it saves action done or omitted to be
done,before the 1987 Rules superseded the 1983 Rules.
[t is not inﬁispute,fhat the éommoh:cbmpetitive
oxamination,for regular promotion tovthe post of

¢EO 'B', was held uncder the 1983 Rules on 4 and 5.8.1983
ond that the DFC met on 2-12-1983 to consider empanel-
ment of candidates,according to Rule 7 of the 1983
Rules. But, the entire matter sggms to have been

kept in iimbo, instead of.také%g[ﬁo its logical conclu-
sion, ostensibly beceuse,some of the embloyeesiwho

had éuécessfully undergone the common qualifying
examinationqprescribed for the post of CEO 'B' uncer
the 1951 Kules, and were appointed in that post on an
ad QQQ basis,for quite long; uncder those Rules, but
were not subseqﬁently regularised, had represented

. their case to the Department,to regulafisé them in
~the posts of CEOs'B', in preference to thoseqwho.had
pnly'pagsed the common compétitive examination, as
prescribed for this post,under the 1983 Rules, but

not the common qualifying examination prescribed

under the 1951 Rules. In our view, this contention

of the employees was ill-founded, for the reasons
aforementioned (vide paras 56 to 59 ,if they were
aspiring for promotion on a reguler basis, as CEOs'E"
in the 60% posfs,earmarked for direct recruitment
~h“—»under Ruie 5(b)(3) of the 1951 Rules, consequent to
discontinuance of direct recruitment since 1974 or

so, for which they‘had no legitimate blaim uncer the

1951 Rules.

& 61l.The

—




. The Guidelines given by the Director

-out by Dr.Nagsraja (vide pare45). As

“to redetermine, apportionment o0f subst

and directions:

+

- 36 =

6l. The Department has not been able to

preseﬁt to us a factual and coherent

picture,of

the occurrence of substantive vacancies in the

cadre of CEO 'B' yearwise upto 25-2-1983 i.e.,

-a day prior to the promulgation of the 1983 Rules.

General,

Defence Estates, New Delhi, for "initial consti-

tution® of the Defence EstafesServiCe,under the

1987 Rules (vide para4Qébove),seem to be at variance,

with the course of action indicated by us,in para-58

which, in our view, is the right and

-~

legal course

to be followed;by‘a true and harmonious construc-

tion of all the three sets of Rules, read conjointly.

Besides, Shri Padmarajaiah couléd not

discrevancies, in the filling in of pa

reconcile the
sts as pointed

such, we are

of the considered view,that the Department has

the cadre of CEOs 'B' in question, ir

the course of action suggested by us|

62. In the light of what we ha
above, the rulings relied upon by Dr.
paras 32 ancd 34 above) to- strengthen

seem apposite.

€3. In the result, we make the

antive vacancies in

the light of

in parasgsupbra.
I .

p
ve discussed
Nagaraja(vide

his cease,

following orders

(1) We set aside the Order promoting
A2 end R3 togthe posts of CEOs 'B!,

~wlii. <wriect from .].4"7"'.1987
17-7-1987, respectively.

&

and

2)



(2) We direct B~1,to redetermine
apportionment %q‘substantive
vacancies in the cadre of
CEO 'B', in accordance with .
the course of action outlined
by us in para 58 above.

(3) We further direct,that bhe

‘ Seniority List drawn up as on
4-1-1988 (Ann.A-3), be re-drawn |
in keéping with the course of < :

action indicated by us,in para |
88 above.

(4) We grent a period of 4 months for
complianceydiﬁ%his Order, until
which,R2 and R3 may be continued
in their present posts treating.
their apportionment as fortuitous.

(%) If the applicant succeeds as a

result of implementation of this
Order, he may be given notional
benefit of promotion to the post of
CEO 'B',from the date he was actually
due (without however giving him the

benefit of arrears, not having shoul-
dered responsibility in t hat post )
fixing his pay to'date,appropriatély'
with due recard to the accrual of

increments.

64. The application is disposed of in the

‘above terms. No order as to costs.
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