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IN THE CTRAL A U1 I4ISTRPr lyE TRIBUNAL 
BAALORE BENUIg BANGAIORE 

Dated the 29th day of September, 1988. 

Present 

TI HONBLaE MR. JU9rICC K.S.PUTrASWAMY •. VICC CHAIRMAN 
THE HONBIE MR. L.H.A. R*O 	•. Ml1BER(A) 

--------------- 

bri P.Madhavan 
b5-A, 4th Cross, 
th ham, Gokul, 
eshwan tpur, 
analo re-22 00 	 Applicant 

(Dr.M.S,Nagaraj.a, Aàv.for applicant) 

-vs. - 

The Director General 
Defence Estates, Ministry of 
Defence, West Block, 
RI( • Puram, 
New Eelhi-110 066 

Shri I.P.Parashar, 
Cantonment Executive Officer 
Chakratha Cantonment, U.P. 

Shri A.C.Ratan, 
Cantonment Executive Officer 
JUTOG & ]](SHAI Cantonment, 
Sirnia 1)1st. Hirnachal Pradesh. .. Respondents. 

(Sri M.S.Padrnarajaiah, sr.standing Counsel for 
central Govt. for respondent-i) 

This application coming on for hearing, 
ble Shri L•H.A.REGO, M4BER(A), made the 

lowing: 

0 rder 
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DER 

The applicant prays herein, mainly, that the 

Orders promoting Respondents(R)2 and 3, to the post 

of Cantonment Executive Officer, Group 'B'(CEO 'B' for 

short) with effect from 14 and 17-9-197 respectively, 

be quashed being illegal and violative of the quota 

rule; that R-1 be directed to promote im as CEO 'B' 

retrospectively, with effect from 16-7 1987, with 

consequential financial benefit; that R-1 be directed 

to rectify the Seniority List of Initi 1 Constitution 

of the Defence Estates Service (SL, fo short) drawn 

up as on 4-1-1988 under Rule 4 of the Defence Estates 

Service (Cantonment Executive Officer) (Group B)Recruit-. 

ment Rules 1987 ( 11987 Rules' for shor ) (Ann.A-3), by 

incorporating the name of the applican therein, at 

the appropriate place, according to th quota rule; and 

that R-I be directed to delete from thq said S.L, the 

names of those erroneously shown there.n. 

2. The following background, delñeates the 

salient features, to help resolve the uestions raised 

in this application. The applicant enered service as 

a Lower Division Clerk on 	7-1961, in the General 

Reserve Engineering Service, in the Border Development 

Organisation, on 4-7-1961. After disc}iarge from that 

Organisation, he joined in the same caracity, in the 

Office of the Assistant Director, MililLary Lands and 

Cantonments, Jammu and Kashmir, Udampu, on 4-7-1964, 

his previous service in the Border Devlopmnt Organisa-

tion being counted, for all purposes,ir the latter 

Organisation. In course of time, he was promoted as 



-3- 

Upper Division Clerk and confirmed therein,with 

effect from 8-12-1969. He was promoted as Technical 

sistant and posted in the Directorate General, 

fence Lands and Cantonment, Newt)elhi,on 19-10-1979, in 

which capacity,he worked upto 31-7-1981. He was con- 

i. 
firmed in this post,with effect from 2-9-1984. He 

was further promoted as Office Superintendent, Grade II 

arid posted in the Office of the Deputy Director, Defence 

Lands and Cantonrnents, Bhatinda on 1-8-1981. On 

6-6-1988, he was promoted as Office Superintendent, 

Grade I,. in the All. India Defence Estate.Service 

in the Defence Estates Office,. Karnataka Circle,Bangalore 
post, 

which/he is currently holding. He is due to retire on 

s.iperannuation, on 30-9-1992. 

3. According to SRO 65, the Union Ministry of 

efence,by its Notification dated 11-2-1983, promulgated 

nder Section 280 of the Cantorirnents Act, 1924, the 

ilitary Lands and Cantonments(Cantonment Executive - 

fficer) Service (Group 'B') Rules,1983 ('1983 Rules 

or short) (Annexure A-I). These Rules came into force, 

ram the date of their publication in the Official 

azette i.e., with effect from 26-2-1983. They 

epealed the earlier Rulës,1own as The Military Lands 

rid Cantonments Service (Group 'A' and Group 'B') 

ules,1951 ( 11951 Rules', for short), as amended from. 

me to time)(whichwe also promulgated under Sec.280 

theCantonments Act,124) in so far as they related 

a poststo which the 1983 u1es, were applicable. 

. . .4 
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The applicant states, that h was eligible 

according to the 1983 Rules, to appea for the common 

competitive examination prescribed therein, for even-

tual regular promotion as CEO 'B', in the Military Lands 

and Cantonment Service (MLC5, for short),th.thi.n the quota 

stipulated under these Rules. He ave s, that he appeared 

for the common competitive examination,held on 4th and 

5th August, 1983 and passed the same. 

A meeting of the Departmental Promotion 

Committee ('DFc', for short), was held on 2-12-19831, 

for considering promotions to the grad of CEO 'B' 

under the 1983 Rules, from amongst theeligible Group 'C' 

employees, of the erstwhile Military L nd and Canton- 

ment Organisation (now designated as t1e Defence Estates 

Organisation), who had passed the common competitive 

exarnination,held on 4th and 5th August 1983. However, 

before the recommendations of the DPC, ould be imple-. 

mented, after due approval by the competent authority, 

the Department is said to have received, a spate of 

representations from such of the employ es, who were 

already holding the posts of CEO 'B',on an Aa hoc 

basis, by virtue of their having passed the common 

qualifying exarninationfrorri time to time, as prescribed 

under the 1951 Rules. They could not h.wever be promo-

ted as CEOg 'B' on a regular basis, on ccount of 

pendency of writ petitions filed by sorn of them,in the 

High Courts and due to the relevant SL having 

been struck down, by the High Court of Judicature 

Delhi, in 197. 	. 	above CEO5  'B',we e earlier directed 

by the Department to appear for the competitive examination 

prescri&ed 



rescried under the 1983 Rules,to merit regulari—

atibn in that post. The Department examined the 

datter in its entirety, in the light of the above 
. 	 1&sa'ne 

representations and felt, that therequired reconsi-. 

dération and therefore, with the approval of the 

ompetent authority, decided to amend the 1983 Rules 

uitably, to safeguard their interests. It also took 

decision, with the, approval of the competent autho—

ity, to defer consideration of the recommendations 

f the DFC (which met on 2-12-1983), unrer the 1983 

les, till the employees who were eligible for 

regularisation as CEOs'B',under the repealed 1951 Rules 

were duly regularised. 

6. Consequently, a new set of rules, known as 

The Defence Estates Service (Cantonment Executive - 

Officer) (Group 'B') Recruitment Rules,1987 (1987 Rules, 

for short) (Ann.A-2),carne to.be  promulgated as SRO 65, 

under Article 309 of the Constitution, by the Union 

Ministry of Defence,according to its Notification 

dated 11-2-1983. These were published in the Official 

Gazette, on 26-12-1987, with effect from which they 

came into force. 

7. The following officers ,appointed as CEOs 'B' 

on an ad hoc basis., under the 1951 Rules, since as long 

back as 1974,who were aggrieved at their not having 

been regularised in that post, even though they had 

passed the qualifying examination prescribed under the 

1951 Rules, moved the various High Courts and obtained 

orders, .to stay their reversion from the posts of 

, 	. 	' 	Y 	. 	•.' 	. 	•,CE0 
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CEOs 'B' until their cases were finally decided. 

As they had already passed the common competitive 

examination prescribed in the 1951 Rules, to be 

eligible for promotion to the posts of CEO 'B',on a 

regular basis, and as their? cases could not be 

eonsidered in that regard, as the DPC meetings could 

not be convened at the proper time, oving to pendency 

of their writs in the various High Ccakrts, these 

officers in respect of whom the relevant details are 

furnished below, chose not to appear for the compe-

titive examination,held under the 1983 Rules: 

=-The High =Court=  
S.No. 	 Service 	in which he had 

Name of the 	to which 	filed the Writ 
Officer 	 belonged 	Petition in 1983. 

(1) 	(2) 	 (3) 
	

(4) 

S/Shri: 

 M.S.Sharma 	.. MLC5 

 B.K.Gupta 	•. MLC5 

 K.I.Singh 	•. MLC 

 A.H.Ramesh 	.. MLCs 

 P.V.Sathaye CBS 

 B.R.Dharflladhikari 	.. CBS 

Delhi 

-do—

Allahabad 

Bombay 

-do-

-do- 

8. The applicant alleges,that the recommendations 

of the DPC, which met on 2-12-1983,were not acted upon 

by the respondents, for wholly unjustified reasons. 

However, he adds, that in reply to Unstarred Lok Sabha 

question No.1895, the then UnIon Minister of State for 



-7- 

ence, had stated, that the recommendations of 

he said DPC were being processed. He states, that 

e hopefully awaited the outcome but his hopes were 

elieci and in the meanwhile, the 1987 Rules, came to 

e promulgated. 

He further states,that soon thereafter on 

4-1-1988,a SL (Ann.A-3) of CEO5 'B', came to be publi-. 

shed under Rule 4 (Initial Constitution) of the 1987 

Rules, showing therein,the names of the employees 

regularised in accordance with thoseRules. He alleges, 

that statutory rules were violated and the assurance 

given by the then Union Minister of State for Defence, 

as above, was ignored, while drawing up this SL and a 

series of irregularities were also committed,in the 

apportionment of vacancies,between the original two 

distinct streams, namely the MLCS and the CBS, in gross 

disreard of the quota prescribed, under the 1983 Rules. 

The 1983 Rules were in operation, from 

26-2-1983 to 25-12-1987. According to the applicant, 

all employees appointed as OEOs 'B', in the erstwhile 

MLCS and CBS on a regular 	on the date of prornul- 

gation of the 1983 Rules, should have been deemed to 

have been appointed to the servicei under Rule,6 of 

those Rules, relating to"initial constitutiont' of the 
	

I. 

service and thereafter,the remaining vacancies, either 

unfilled or arising in the future, should have been 

filled in,by promotion from amongst Gr. 'C' employees of 

desicnated categories, in equal proportion between the 

two original streams viz., the MICS and the CBS, in 

accordorice with Rule 6 ibid, relating to "future main-

tenance" of the service. 
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/ 

The applicant complains, that even after 

promulgation of the 1983 Rules, the vacancies were 

not properly apportioned,between the above two - 

streams, under Rule 6 ikid, but were filled in 

arbitrarily. 

The applicant refers to the case of one 

Shri P.V.Raghavan, belonging to the BS, who had 

appeared for the competitive examinaiion held on 

4th and 5th August, 1983 under the 1983 Rules, and 

had passed therein like the applicant. But, as he 

was not considered and recommended b the DPC and was 

not promoted on a regular basis, to he post of CEO 'B', 

he filed an application (O.A.No.241 of 1986),before 

the Hyderabad Bench of the Central Adrninistrative 

Tribunal. The applicant avers, that this application 

was decided by that Bench on 1-12-198k (Ann.A-5) in 

favour of Shri Raghavan. He further ~ tates, that earlier, 

in its interim order dated 12-11-1986 (Ann.A-.4), that 

Bench had directed the respondents, t appoint Shri 

Raghavan, on an ad hoc basis, to onef the vaôant 

posts of CEOs 'B' and continue him threin, as long as 

his juhiors continued in these posts. This interim 

order of the Bench, he states, became absolute, when 

it finally decided the application on 1-12-1986(Ann.A-5), 

in favour of Shri Raghavan, who was deemed to have 

been regularly appointed as CEO 'B',wth effect from 

3-2-1987, in the "initial constitution" of, the 

service and consequently, his name, he says, was 

shown at S.No.39/22 of the SL at Ann.P-3. The appli— 

cant asserts, that his case is similar1 to that of 
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ri Raghavan and therefore, he was under the hope, 

that his case too, would be favourably considered by 

the respondents,as in the case of Shri Raghavan, but 

he alleges, that this hope was belied,for reasons best 

own to them and he was thus discriminated against. 

The applicant points out,that subsequent to the 

gularisation of Shri Raghavan as CEO 'B', as above, 

more vacancies in the post of CEO 'B' occurred, which 

ere filled in, with effect from 14-7-1987 and 17-7-197 

y appointing R2 and R3 therein respectively (Ann.A6 

nd A7, respectively). He alleges, that these appOint-

ents were made arbitrarily, disregarding the apportion-

ent of vacancies,in the ratio of 5(:50% between the 

espective two streams, viz., the MLCS and the CBS, as 

pecified in the 1983 Rules. 

He explains, that the SL referred to above, 

lear1y reveals, that out of the total number of, 24 posts 

in the cadre of CEO 	'B', only 10 posts were allotted 

to the MLCS,as against 14 to the CBS, 	instead of apport- 

ioning them equally. 	He alleges, that as a result, undue 

favouritism was shown to the employees in the CES.,at the 
iki 

cost* of those in the ML(',. 	He states, that the Depart- 

ment admitted before the Hyderabad Bench of the Central 
f , Administrative Tribunal, at the time of the hearing of. 

( he aforesaid O.A.No.241 of 1986,. that 2 vacancies were 

) vailable to the MLCg for promotion to the grade of 

0 CEO 'B'. 	R-2 and R-3, who belong to the CBS, he alleges, 
* 

SANG 
. 

were irregularly appointed,against the two vacancies 
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in this grade of CEO 'B', meant for thte MLC5,on 

account of which, his promotion to that grade,on 

a regular basis,was affected, which was illegal. 

R-.2 and R-3 appear at S.Nos.40/23 and 41/24 respec-

tively, in the aforementioned SL. 

The applicant states,that ih the panel 

drawn up by the DFC,at its meeting hed on 2-12-1983, 

his name was next to that of Shri P.V Raghavan, and 

therefore, asserts, that he ought to have been appoin-

ted regularly as CEO 'B', against the quota earmarked 

for the employees in the MLCS. Accoring to him, 

Shri Raghavan belonging to the CBS, has been adjusted 

against the 10th post earmarked for the MLCS. He, 

further states,that Shri K.I.Singh of the MLCS(S.No. 

16/1 of the SL), who is on long leave, and Shri M.S. 

Chau)a,f the CBS (S.No.37/20 of the S ) and Shri M. 

Sellamuthu of the MLCS (S.No.18/3.of the SL),have 

been appointed against the 10 posts (out of the 12 posts 

earmarked for the MLCS). 

The applicant avers,that he iad ±equested 

R-1 in writing on 21-1988 and 3-2-198(Anns.A8 & A9, 

respectively) to reexaminethe matter in itsrentirety 

and rectify the error in regard to apportionment of 

vacancies, according to the 1983 Fules and to appoint 

him as CEO 'B' regularly,in a suitable vacancies 

earmarked for the MLCS. As he waited for a reasona1ly 

long period but there was no response ~'hereto', he 

states that he was constrained to apprcach this Tribunal, 

through his present application for recress. 

17.Appearinq 
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.17. Appearing fof the applicant, Dr.M.S.Nagaraa 

earned Counsel, subrnitted,that prior to the 1987 Rules, 

he following Rules were in operation,for the period 

hown against them: 
Period 

The 1951 Rules 	.. 	Upto 25-2-1983 

The 1983 Rules 	.. 	From 26-2-1983 
to 25-12-1987. 

I 
h 

:. 

1.1 

­,,~ ~cc 
cl 

\_.. ANGV 

18. He invited attention specifically,to 

Rule 5(b) of the 1951 Rules, which had a crucial 

bearing on the case before us,he said. The relevant 

rtion of this Rule is extracted below: 

"5(b) Appointment to group B Cad.e of the 
Service, other than to the post of 
Assistant Military Estates Officers 
(Technicial) shall be made, in the 
following manner,namely: 

(i) Upto 20% of the vacancies in 
Group B, by promotion from among 
the serving Group C staff of the 
Military Lands and Cantonments 
Service, having service and educa—
tional qualifications specified in 
sub—rules (c) and (e); 

Upto 2(D of vacancies by direct 
recruitment made by a selection from 
among serving employees of Cantonment 
Boards having service and educational 
qualifications specified in sub—rule 
(d) and (e). 

The remaining vacancies from among 
the candidates who qualify at the exa—
rnination and are recommended by the 
commission but who fail to secure Group 
A appointment in any of the Central 
services." 

19. According to Rules 5(c) and (d) iJ!, 

Group'C' employees of the designated category,in 

the MLCS and the CBS respectively,have to put in 

15 years of continuous service,as specified therein, 

A 

'I 
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and are required to possess the minimim educa- 

H 	tional qualification viz., Matriculat.on o.r its 

equivalent and shall pass the common ualifying 

departmental test,as prescribed in Ru.e 5(e) ib1 

to be eligible for promotion to the Goup B 

cadre of the service. The said Aule (e) reads 

as under: 

"5(e) (i) A person who belongs to Group C 
staff of the Military Lans and 
Cantonment Service or who is an 
employee of a Cantonment oard and 
who fulfils the condition prescribed 
in sub-rules (c) and (d), I as the case 
may be, shall pass a commn qualify-
ing departmental test before he can 
be considered, 

(i) in the case of Groip C staff 
of the Military Lands and 
Cantonments Servic, by a duly 
constituted Departnenta1 Promo-
tion Committee, for promotion 
to Group B cadre o the Service 
and 

(ii)in the case of empiioyees of any 
Cantonment Board b' the Comthis-
sion for appointment to Group B 
cadre of the servie by selec-
tion on the basis f records and 
interview. 

(2) No person shall be pdrnitted to 
appear for the commonqualifying 
test under this sub-rpie more 
than four times. A candidate shall 
be required to obtain 50 per cent 
of the total marks in Hindi Paper and 
66 per cent in each o the other 
Papers for a pass inthat Paper. A 
candidate who fails t obtain the 
pass marks in any Papr shall be 
required to sit again only in the 
Paper in which he has failed. 

20. Dr.Nagaraja pointed out,tha according 

to the recommendations of th Administrative Refons 

Committee of the Government of India nc' the III Central 

Pay 
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Pay Cornmission,direct recruitment to Group tB* 

of the Central Service, including.the MLCS,was 

stopped since 1976. He submitted,that all 

substantive vacancies.,as also long-term temporary 

vacancies,could be filled in under Rule 5(b) of 

the 1951 Rules. According to him, short-term 

vacancies were to be filled in,by promotion on 

Ld  hoc basis,from among employees of the MLCS and 

CB$ or by transfer on deputation of Group 'B' 

officers,of the Central and the State Governments. 

21. He then invited ourattention to Rules 6 

and 7 of the 1983 Rules, in so far as they were 

relevant to the case before us. The relevant por-

tion is extracted below: 

116. Initial constitution of the Service.-
(1) All Officers appointed to the posts 
of Cantonment Executive Officers (Group 
B) in the erstwhi1e Nilitàry Lands and 
Cantonments Service on regular basis 
on the date of commencement of these 
rules shall be deemed to have been 
appointed to the Service. 

Note:- The regular continuous 'service 
of officers mentioned in sub-
rule (i) prior to their appoint-
ment to the Service shall count 
for the purposes, of qualifying 
service for promotion, confirma-
tion and pension in the Service. 

(2) To the extent the authorised regular 
strength in the service is not filled at 
the time of the initial constitution, it 
shall be filled in 'ccordance with rule 7. 

7. Future maintenance of the Service.-(1)After 
the initial constitution of the Service has 
been completed by the appointment of offi-
cers in accordance with rule 6 vacancies 
shall be filled i 	ner as hereafter 
provided. 

4 	(2) 
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50 per cent of the vacancis in the 
Service shall be filled bypromotion 
from Office Superintendent Grade I. 
Office Superintendents Grade II and 
Technical Assistants, who have passed 
the Matriculation Examinaton from a 
recognised University/Board/School or 
equivalent and have renderd 20 years 
of total regular service. The selection 
shall be made on the basisof the 
examination held by the Director 
General, Military Lands and Canton-S 
ments in accordance with th scheme of 
examination as may be presc ibed by 
the Government from time to time. The 
maxirnun number of chancewhLch would 
be availed of by a candidat will be 
restricted to three. 

The remaining so per cent vcancies 
in the Service shall be filled by 
transfer from among the employees of 
the Cantonment Boards drawl g a basic 
salary of not 1e 	than 1s. 2.perjnonth 
who have passea tne Watricu ation txa-
mination from a recognised niversity/ 
Board/School or equivalent nd have 
rendered 20 years continuou service 
in the Cantonment Board. The selection 
shall be made on the basis cf the 
examination held by the Dirctor General 
;i1itary Lands and Cantonmerts in accor-
dance with the scheme of th examination 
as may be prescribed by theGovernment 
from time to time. The maximurn nnber 
of chances which could .be avfailed by a 
candidate will be restricted to three. 

Note: While computing 20 years' of 
qualifying service, experience of 
an employee in any other Depart-
rnent of the Central Government 
will be taken into accunt, pro-
vided he has been perrnnently 
absorbed in the Milita'y Lands 
and Cantonments Servic/Canton-
ment Board, as the CBS may be." 

22. According to Rules 6 and 7 ibid, Dr.Nagaraja 

asserted,that all officers appointed ona regular 

basis as CEO5 'B' underthe 1951 Rules, were to be 

deemed to have been appointed by way of initial 

ntitutionH of the service,on the date of commencement 

of 
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of the 1983 Rülesand thereafter,the vacancies 

either unfilled or arising in the future,were 

to be apportioned equally,amongdesignated cate-

gory of Group 'C' employees,betveen the two 

streams viz.,the MLCS and — the CBS. 

23. Dr.Naoaraja argued,that all vacancies in 

Group 'B',which arose uptd 25-2-1983 (i.e., a day 

prior to the promulgation of 1983 Rules)fel1 in three 

btoad categories viz., (i) substantive vacancies 

(ii) long-term tenporary vacancies and (iii)ternporary 

short-term vacancies. According to him, in the first 

two categoriesthe vacancies were to be filled in, 

with reference to the quota specified in Rule 5(b) of 

the 1951 Rules, vile in respect of category (iii), no 

such quota was prescribed and the vacancies were 

required to be filled in exclusively,from among 

Group 'C' staff available or by transfer on deputation. 

He alleged,that the Department did not adhere to this 

statutory requirement and thus violated the 1951 Rules. 

Even after the 1983 Rules came into force, this irre-

gularity continued, he said, as the vacancies were 

filled in, in a fancy-free manner. 

24.The 1983 Rules, he said, were being 
	 . 

processed since 1975 and until they actually came into 

effect, on 26-12-1983, promotions to the post of 

CEO 'B', he stated, were granted on an ad hoc basis, 

during the intervening period. There was thus no 

rtI 	appointee to the post of CEO 'B', after 1974 

he contended. Substantive vacancies however occurred 

in 



16 

in the meanwhile, he said, owing to reasons 

such as: promotion of certain enpioye4s to 

Group • A', demise of some and retirenent of 

others. 24 posts of Cs B he poin1ed out, 

were available to be filled in,under the 1983 

Rules, as incated in Rule 4 thereo . These 

posts he claimed, ought to have been equally 

apportioned,between the NLCS and the CBS,direct 

recruitment to Group I B I  having ceased since 

1974. 

He asserted,that the naturalj corollary 

was, that the employees promoted to the posts of 

CEDs 'B', on an ad hoc basis,had to m+e place for 

those empanelled by the IPC on 2-12-183. In this 

context, he contended,that the argumet of the 

I)epartm en t,.that ,no posts of CX)s' B' wre vacant, 

as on the date of empanelment by the 1PC was 

specious ,considering that no employee was promoted 

to this post on a regular basis,from he year 1974. 

Even assuming for the salce of argument, 

(without however conceding the claim

t 

the apli- 

cant) Dr.Nagaraj a contended, that theployees 

promoted to the posts of C)s .' B', on 	• 

basis, were to be considered for regu ar is at Ion 

under the 1983 Rules, there were yet wo posts 

lying vacant,against one of which he sserted, his 

client 
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H 

1 	/ 

lent could be conàidered. Elaborating his co 

ntion,, he explained,that out of the 24 posts 

$ 'B', shown as available to be filled in und 

e 4 of the 1983 Rules, MLCS was entitled to 

sts,by way of equal apportionment between 

S and the CBS. As against these posts, he 

d,that only 10 posts were filled in,on an 

.hoc basis, from among the MLCS, leaving thereh' 

remainder of 2 posts,against one of which,hi 

lient could have beeneasily acconinodated. 

R2 and R3 (at S.Mos.40/23 and 40/24 of 

SL at Arin.A-3 respectively) he said,were app 

ant to the post of Cs 'B' on an ad hoc basis, 

s late as on 14-7-1987 and 17-7-1987 respective 

d both of thei belonged to the CBS. They had 

irped he said, the vacancies meant for the M 

ich was in flagrant violation,of the quota 

loned equally betwen the two streams even tho 

ri their letters of appointment (Anns A-6 and A' 

spectively) it was categorically stated,that t 

ppointhent was temporary and purely on ad hoc b 

or a period of six months. Strange enough, he 

hey were regularly inducted into the service,by 

.f initial constitution.,under the 1987 Rules, in 

jolation of the statutory requirement. 

He further submitted,that Anris.A-6 and 

eferred to above,had specified that R2 and R3 r 

ively,w3uld be governed by the 1983 Rules. As b 

A 
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them had not passed the common com4etition exa- 

mination, prescribed under the 1983 Rules, to 

become eligible for regular promoton to the 

post of CEO 'B', be urged, that the could not 

have been rightly promoted as CEO'', on a regular 

basis and instead,such of the employeeS of the 

MLCS (for whom the vacancies in quet1on were 

earmarked) who had passed the said zompetitive 

examination under the 1983 Rules, should have been 

considered for regular promotion to these posts. 

The 1987 Rules had come into effect on 26-12-1987 

and therefore,R2 and R3 could not h ye been regu-

larised in the post of CEO • B, on 1-7-'1987 and 

17-7-1987 respectively ,with referen e to the 

1983 Rules, he argued. 

30. Inviting our attention t Rules4(2) 

and (3) of the 1987 Rules, Dr.Nagarja pleaded, 

that they were violative of the 	isions of 

the Constitution of India, on the pznise,that 

accordinq to the General Law, provi ions of a 

rule f rained under. an  Act, were to b construed, 

as if .the provisions of tha mis were contained 

in the principal Act itself. Rule 4 of the 1987 

Rules, is extracted in full below, to help examine 

its implication in its entirety: 

t14 Initial Constitutjon.-(1) All 
officers appointed to the poss of Canton-
ment Executive Officers(Group 'B') in the 
erstwhile Military Lands and çantonments 

~Group 
Cantonment Executive Officer) ' - ce 

'B')on regular basiscn the date 
of commencement of these rule shall be 

deemed 
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deemed to have been appointed to the 
Service. 

Note: The regular continuous 
service of officers men—
tioned in sub—rule(1) prior 
to their appointment to the 
Service shall count for 
seniority, confirmation, 
promotion and pension. 

(2) Thereafter, all vacancies, which 
remained unf il-led upto 25th February 1983 
including vacancies falling inthe quota 
of direct recruits as per rule5(b).of 
the Military Lands and Cantonments Service 
(Group A and Group B) Rules, 1951, shall 
be filled by appointment of such of the 
employees, as were found suitable for such 
appointment on the basis of the examinations 
held under Rule 8 of the Military Lands 
and Cantonments (Class I and Class II) Rules, 
1951 but were not appointed to the post 
of Cantonment. Executive Officer(Group B) 
on regular basis. 

All vacancies becoming available 
due to promotions of theofficers of the 
Service to Junior Scale of Group 'A' 
under rule 6(2) of the Indian Defence 
Estate Service (Group A) Rules,1985,upto 
25th February 1983 shall also be filled 
in the manner as provided in sub—rule(2) 
above. 

Thereafter vacancies shall be filled 
in appointment of such of the employees, as 
were found suitable or such appointment on 
the basis of the examination held in August, 
1983 under rule 7 of the Military Lands and 
Cantonments (Cantonment Executive Officers) 
Service(Group 'B') Rule,1983. 

:• 
. 	 (5) To. the extent the authorised regular 

/ 
strength in the service is not filled at the 

( time of the initial constitution it shall be 
filled in accordance with the Schedule." 

\\ 

IN 
.20 
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31. Developing his point further he 

contended, that according to Sect Ion 6 f the 

General Clauses Act, repeal or endet of an 

Aot,cannot affect any right or privilee acqui- 

red or obligation or 1iability,devolvi2g under 

any enactment,which is repealed or amc4ded. 

Furthermore, he argued, that the amen4ent to a 

Rule or Act, could only be prospective and not 

retrospective in effect. Besides, he cntended, 

that the 1983 Rules,could not have been left in 

a state of "suspended animation", till the promul- 

gation of the 1987 Rules i.e., for a 4riod of nearly 

4 years, solely to accommodate certain employees,to 

the detriment of his client,who had fu].y qualified 

himself and was eligible under the 198 Rules,to be 

regularly promoted to the post of CEO B'. He 

cited the niling of the Hyderabad Bench of the 

Central Acininistrative Tribunal in O.AJN0.241 of 

1986 ( vide para 12 above), in respect of Shri Raghavan, 

in support of his client.whose case he affirmed,was 

on all fours,with that of Shri Raghavaii. 

32. rr,Nagaraja also sought to hih1ight the 

distinction.,between the nature and the imçortance 

of the examination prescribed in. the 1)51 Rules, 

vis-a-vis the 1983 Rules, for prcmotior to the 

4 	post 
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post of CM 'B', on a regular basis. While in the 

case of tbG former, it was a mere alifyiq examina- 

tion in the case of the latter, it was a competitive 

examination , he asserted. The competitive exam.tn a-

tion, he argued, entailed greater rigour and strain 

and a higher degree of assessment of an employ' $ 

performance and therefore he pleaded,that the passing 

f the competitive examination ,should be viewed as of 

reater merit, as compared to the qualifying exaxnjna-

tion. On this ground, he said, his client had a 

valid claim to be considered for regular promotion 

to the post of cED'E'.under the 1983 Rules,on the 

basis of empanelment by the rPC,at its meeting held 

on 2-12-1983. R2 and R3, he pointed out, had not passed 

the competitive examination and therefore,could not be 
were 

regularly promoted as CEX)' B'q  stating that theygoverned 

by the 1983 Rules. 

33. Dr.Nagaraja relied on the following rulings1  

to buttress the claim of his client: 

(1) 1983 scC(I1&s)382(Y.v,RANGAIAI & ORS. v. 
T. SREEMXVASA RAO & ORS.)2 

In this case, the State of Andhra Pradesh 

had delayed drawing up of the panel for promo-

tion from the post of Lower DiviSion clerk(LDC) 

- 

• 

:• 
• ••-• J,L 	I 

/ 

- 

to that of Sub Registrar Grade II, by a year, 

after the pertinent rules were amded. The 

amendment precluded LDCs, from being considered 

along with the Upper rdvision Clerks ,f or promo-

tlon to the grade of Sub RegistrPr:  rde I. 

This 
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This affected adversely the prospect of promotion 

of eligible LDCs ,wbo were superseded by their 

juniors,in the panel drawn up,accor4ng. to the 

amenent. It was held by the supr4e court that 

the vacancies in the promotional pos.s,occurring 

prior to the znmenanent Ihould have been filled 

in#  in accordance with the rules pri,r to their amend- 

ment. 

11(1988) ATLfr(CAT) 	(SN) 
(PURENUA KW4AR SMARNA v. 

29 DZLHX 
LO.I. &ORS.)s 

The petitioner herein,worked on ad hoc basis 

since 1978 and was holding the post Of a Drama Producer 

since 12-6-1976 and continuàd upto 11-3-1981. He claimed 

regula.r appointment with effect from 19-12-1976 10 on 

expiry of 6 months, under the 1980 ¶ecruitment' Rules. 

The Rules were revised in 1981 whichwere detrimental 

to the applicant. The Tribunal beld,hat the 1980 Rules 

should apply to vacancies occtirring :rior to the 1981 

Rules. 

1988 III sVI.R(L) 136 (P.GNESHWAR RAO AND 

ORS. -v- ANLW&A PRADESH ORS.): 

This case related to filling 4n,the vacancies 

among Assistant Engineers in the Mhra Pradesh 

Panchayat aaj Engineering service(Special) Rules, 1963 

as amided by a G.O.M. on 28-4-1980. he Supreme Court 

held in the case..that it would not be 3egal to undertake 

direct recruitment, to the. post of Ass at ant Engineer 

under 
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er the amended Rules, against temporary vacancies 

n if they were, at an earlier date, earmarked for 

direct recruits. 

ev 

th 

Dr.Nagaraja urged in the light of the above 

ruiings,that his client could.no't be deprived of one 

of the va.cancies,in the posts of CEO5'B', which were 

av liable under the 1983 Rules, to him,,prior to promul—

gation of the 1987 {uies. 

Respondent No.1 has filed his reply 

resisting the application. 

3€. Private respondent, 	R-3 who was 
Jwas 

duLy served,Lneither present nor represented by 

CoLinsel. Notice was issued to private respondent., 

R-2 as early as on 28-4-19881to which there 

has been no response. For the reasons stated by us 

in our Order dated 14-9-1988, we have in the light 

of Aule 11(8) of the Central Administrative Tribunal 

(Procedural) Rules, 1987, dispensed with the service 

of notice on him. 

37. Shri M.S.Padmarajaiah, learned Senior Standing 

Central Government Counsel appearing for —1, iterated 

the background,to the promulgation of the 1987 

ulGs as narrated in paras 5 to 7 above. He stated, -. 

iat the SL of the CEO5 '6', was published on 

4l-1988(Ann.A-3),strict1y in accordance with the 

/1987 Rules. The 1951 Rules, he said,had to be replaced 

by 
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by the 1983 Rules,coasequEnttO the deciion taken 

by the Government of India, to stop d.trct recruit- 

rnent to Group 'B' i.e., to the cadre of

7,.4 
s' B' in 

this case. Under the 1951 Rules, he sub 	6 

of the total vacancies in the cadre of ED 'B', was 

earmarked for direct recruitmt. The 1983 Rules were 

promulgated, he said1  to provide for,filling in-of 

those additional vacancies which becamevailable to the 

employees, both in the MLCS as well as th CBS. Until 

such time, the 1983 Rules caoe into fore , he said, the 

ps of CDs'B' had to be filled in,on 	Ma basis, 

in administrative interest, from among tose eligible 

in Group 'C', both in the MLCS ,as well as the CBS. He 

affirmedthat the vacancies in the post f CEO 'B', which 

occurred from 19747 ir,clusive of those eamarked for,  

direct recruitment,under the 1951 Rules, were filled 

in as prescribed by Rule 4 of the 1987 Rzles, relat-

ing to Initial O,nstitution". 

38. While drawing up the SL of the CEOs'B' 

as a consequence, which was pending on 4 1-1988 

(Ann.A-3),he said ,that the q.iota apporti ned between 

the MLCS and the CBS, was strictly adherer to • He 

stated,that the applicant had erroneous1 compated 

the vacancies,apportioned between the MLS and the 

CBS,on the basis of the SL at Ann..-3. 	clarified, 

that such of the officers who had die/rsigned/1eft 

service or retired, during the period 19 4 to 1987, did 

not appear,  in the above SL. 

- 	39,According 
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According to Rule 4 of the 1987 Rules 

(y,iLde  para 30), he submitted, all vacancies in the 

cadre of CEO 'B',were to be filled in,first from 

amongst the employees found eligible,for promotion 

on the basis of passing the common qualifying exa-

.mination under the 1951 Rules, and thereafter,the 

vacancies either unfilled or arising in future, 

were to be filled in,from amongst employees found 

eligible for promotionq on their passing the common 

competitive examination held ip August 1983 under 

the 1983 Rules. All persons who have been shown in 

the SL,as published on 4-1-1988(Ann.A-3),he said, were 

appointedagainst the vacancies,which became available 

upto 25-2-1983 i.e., a day prior to the 1983 Rules, 

coming into force. No clear or substantive vacancy 

was available, he stated,on and from 26-2.-1983,so 

as to help accommodate the remaining employees who 

were eligible under the 1951 Rules, e.g., Sarvashri 

P.L.Sharrna, K.K.Raj and O.P. Mishra. The applicant, 

he pointed out, had passed the competitive examina-

tion under the 1983 Rules, 6ut not the qualifying 

examination under the 1951 Rules. 

Shri Padmarajiah pointed outthatthe' 

matter was discussed in its entirety by the Director 

General, Defence Estates, New Delhi, with the authori-

ties concerned and dirëcted,that the Defence Estites 

Service(DES, for short) be "constituted initially" 

under the 1987 Rules, on the following guidelines: 

"(i) All the available vacancies upto 
25.2.831be first apportioned as 
per quota prescribed under the 
1951 Rules; 

POR (.ii.) 
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Thereafter1  the vacancies of DR quota 
available upto 25-2-1983 be apportioned 
in the ratio of 1:1,as pr vided in the 
1983 Rules; 

the officers so filled against the quota 
vacancies availaLle from ( ) 'and ii)above 
be assigned seniority from the date of 
occurrence of vacancies or from the date 
of appointment1  whichever Was later; 

(iv)here vacancies could not e filled in, 
either as per quota or as ;er the ratio 
mentioned at (i) and (ii) 	prathey 
be filled in, in terms of ule 4(2) of 
the 1987 Rules i.e., all the remaining 

/ 	 officers who had qualified under the 
1951 Rules be regularised; and 

(v) Any vacancies which were still left after 
the exercise as above, be filled in by the 
candidates who had qualifie under the 
1983 Rules. 

Shri Padrnarajaiah then gave a analysis 

of the occurrence of permanent vacancie and explained 

the manner in which they were filled in. He indicated., 

that in all,there were 29 permanent pos s in Gr. 'B' 

upto 21-10-1982.,which were reduced to 2 from 22-10-1982 

onwards, 28 vacancies arose during the eriod from 

18-12-1965 to 10-11-1980 out of the abo 'e 29 posts which 

remained to be filled in,on a regular b sis. Out of 

these 28 vacancies, 16 were allotted to the Direct 

Recruit(DR) quota and the rest 127to th promotion 

quota (DP). 

Shri S.R.Nayyar of the CES(S.o.11 in the 
t1 was 

SLlLappointed on 11-.6-1976, in one vacan y,in the DR 

quotaleaving" a remainder of 15 vacanci s,as on 

21-10-1982. 

A- 	 43.As 
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As a result of reduction in the strength 

of Group 'B' posts,with effect from 2010.,1982,from 29 to"2 

3 posts were deducted from the DR quota and one each from 

the MLCS an,d CBS quota. 	 . 	. . 

Consequent' to reduction in strength of the 

pots:as above, two officers viz., 'Shri B.S.Verma 

from the CBS(S.No.12 in the SL) and Shri B.K.Gupta of 

th MLCS (S.No.17/2 of the SL),canie to be adjusted 

within the 15 DR vacancies. Shri Padmarajaiah informed 

us,that out of the remaining 11 vacancies in the DR 

quta, 6 were 'allotted to the employees of the CBS 

and 5 to those of the M1CS(yjjg Table 3 in para 17 

of the reply of .-i). , From the details furnished by 	
, f 

Shri Padmarajaiah, it appears,that out of the 16 vacan-

cies in the DR quota, 8 were allotted to the CBS and 

6 to MLCS i.e., in all 14 vacancies. It is not clear 

to us,as to what happened to the remaining 2 vacancies 

earmarked initially for the DR5 . 

Dr.Naqaraja questioned the accuracy of the 

details of the apportionment of vacencies,furnished by 

the R-.1,in Table 6,in para 20 of the reply of R-1. Accord-

ing to him, the vacancies at S.Nos.4, 5, 7 enc 11 therein, 

were allotted to the employees of the CBS and not to 

the MLCSaS shown in that statement. Shri Padmarajaiah 

culd not enlicihten on this matter. 

Shri Padmarajaiah refuted the statement of 

D: r.Nagaraja 7that the case of Shri P.V.Raohavan in O.A. 

N .241 of 1986(vide para 12 above) was on all fours 	• 

to 



-28- 

to that of his client. He clarified, hat Shri Raghavan 

was promoted to the post of CO IB',oil the basis of 

the common qualifying examination passed by him under 

the 1951 Rules and not on the basis of the competitive 

examination held in August 1983 under the 1983 Rules 

in which too, he had pssed. The appicant he asserted, 

had passed only the competitive examination under the 

1S83 Rules, but not the qualifying examination under.  

the 1951 Rules and .thereforehe could not be considered 

eligible for any of the permanent pos s of CEO 'B', 

which had occurred prior to 26_12198  i.e., the date 

on which the 1983 Rules came into fore. Besides, no 

substantive vacancy had occurred to hate, in the 
J3of 

post.LCEO 'B' he affirmed, after 26-2-183. 

Ve have examined the rival contentions 

carefully and have also gone through rinute1y9the 

relevant record placed before us. Th case was heard 

by us at length for two full days nam ly, on .14-9-1988 

and 16-9-1988. 

After we concluded the hearing of this 

case, on 16-9-1988, Shri Padmarajaiah on our 
I
irec-

tion, produced some days later, a statement showing 

the dates of occurrence of vacancies,n the cadre 

of CEo 'B' upto 25-2-1983, furnishing a copy thereof 

to the Counsel for the applicant. Shi S.K.Srinivasan 
beha1f of 

appearing onr.WLS.Nagaraja, Counsel for the applicant, 

requestedthat the case may be recall d for being 

"spoken to", as he desired to make soie submissions 

,on 
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onflthe aforesaid statement furnished by Shri Padma 

rajaiah. Accordingly, the case was posted on 

27L9_1988.for being "spoken to". Sri Srinivasan 

appearing for Dr.M.S.Nagaraja,urged on 16-9-1988, 

that,R-1 had not correctly depicted the apportion-

ment of vacancies, inTable 6 in para-20 of his 

reply, in that, the vacancies at S.Nos.4, 5, 7 and 11 

therein, were actually allotted to the CBS and not 

to the MLCS, as shown in the Table. Shri Padrnarajajah 

could not enlighten us,as to the correctness or other- 

wise of this submission of Sri Srinivasan(yide para-45 

abpve). 

49. Sri Srinivasan further submitted,that it was 

clearly specified in the order of appointment issued by 

on 23-6-1987, that the appointment of R2 and R3 

to the posts of CEO5 'B'(Ann.A6 and A7 respectively), 

would be governed bthe 1983 Rules, as amended from 

time to time. He urged, that his client was entitled 

to t-he vacancies in the posts of CEOs 'B',which were 

ayailable to be filled in, according to the 1983 Rules, 

b virtue of having passed the common competitive 

examination held under those lules, and having been 

empanelled for the post of CEO 'B' by the DPC, at its 

held on 2-12-1983. He stressed,that R2 and R3 

not eligible to be considered for appointment 

.:\ 
	

CEOs'B',un(er the. 1983 ules, as they had not 

Lred for the competitive examination prescribed 

er those Rules. He further submitted, that 'the 

I Rule5 	not take retrospective effect, to give 

undue 



-30- 

undue advantage to R.2 and R3. 

Shri Padmarajajah refuted the above 

contentions of Sri Srinivasan,asserting that both 

R2 and R3 were regularly appointed to 1the post of 

CEO 'B', by way of '.nitia1 constitutiont' of the 

ervice, strictly in accordance with the provisions 

of the 1987 Rules. 

At the request of Sri Padma±ajaiah, 

the matter was adjourned by us to 28-9-1988, for 

11 
 being further "spoken to",to enable him to examine 

the matter in depth, in the light of the submissions 

made by Counsel for the applicant on 27-9-1988, when 

the case was first recalled and spoken to' at the 

latter's request. 

Accordingly, we heard both he sides on 

28-9-1988 at length. Sri Padmarajaiah could not, however, 

yet enlighten us,on the discrepancies pointedly brought 

to his notice, when the case was "spoken to", in rega±d 

to filling in of vacancies earmarked for direct recruit-

ment. He could not also reconcile the disparities 

pointed out by the Counsel for the appFcant, in 

regard to allotment of vacancies to S.Ns.4, 5, 7 

and 11 7
in Table 6,of para-201) of the rep.y of R-1 

(vide para 45 above). 

On a specific query by us1,as to whether 

R2 and R3 were appointed as CEOs 'B',in July 1987 

under "initial constitution" of the ser' rice, only 

4 
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virtue of their having passed the common quail-

ying e)camlnation prescribed under the 1951 Rules, 

rithout having been duly assessed by a competent 

PC, as required under those Rules, Shri Padrnarajajah 

onfirmed that they werenot so assessed by the DPC O 

It is therefore apparent,that quite some 

ciscrepancies in the entire case, have yet remained 
recuested to beA 

~ hrexncile~c4despite the case having beenjrecalled 
7 
twice, by both sides, for being "spoken to" and as a 

result, the entire picture seems to be nebulous. 

In our view the main factors that have 

iven rise to the problem in the instant case are: 

The Department took as long as nine years 

r so,to repeal the 1951 Rules, after the Government 

f India1decided some'time in 1974,to stop direct 

recruitment to Group 'B' posts,including that of CEO 'B'. 

Then again,the operation of the 1983 Rules, which repea-

led the 1951 Rules,subject to Rule 15 of the foxiner 

Rules was virtually set at naught,owing to a spate of 

writ petitions filed,in the various High Courts,by 

some of the employees,who had passed the common quali-

fying examination under the 1951 Rules, and .were 

promoted to the post of CEO 'B' on an ad hoc basis 

L?nd were working therein for a long spell, but were 

regularised in that post. And lastly, the 1987 

es,did not take into account the posts of CEO 'B' 

which such employees were legitimately entitled 

under the 1951 Rules. 

56. 
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Once the Government of Indja took a 

conscious decision some time in 197,o discontinue 

direct recruitment to the Gr. 'B' post, inclusive 

that of CEO 'B', none of the employee either in 

the MLCS or the CBS ,were legitimately entitled to 

.60% of the posts earmarked ,for direct recruitment 

under the 1951 Rules, according to Rule 5(b)(3) 

to such of the candidates who qualidat the examination 

and were recommended by the Union Public Service Commis-

sion, but who fai]to secure Grade 'A' appointment 

in any of the Central Service. It is n t clear from 

the 1951 Rules,as to whether this quaFfying exarnina-

tion,was the same,as that prescribed fo the employees 

of the MLCS and the CES 9according to Rjle 5(c) ibid. 

Besides, according to the said Rule 5(t), the 

employees in the MLCS.,who acquit ther4elves in the 

qualifying examination,are to be consiered by a duly 

constituted D, while their counterpats.,on so passing 

that examination,are to be considered y  the Union 

Public Service Commission. 

57. Once the Government of India took a deci- 

sion,to stop direct recruitment to 605: of the posts 
(3) 

of CEO 'B' (according to Rule 5(b)Lof  he 1951 Rules), 

.sometime in 1974, these vacancies could not jpso fa2., 

go to the employees, either in the MLCS or the CBS unti1 

by a proper statutory repeal/amendment to the 1951 Rules. 
JA 

This 	the Department did, as long as after nearly 

9 years. It is a well knovn maxim,tl7at law dislikes 

delay - lex reprobat moram. 

5e.:Regarding 
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58. 	Reading the three sets of Rules viz. 1, 

the 1951,1983 and the 1987 Rules conjointly, taking 

duly into account their context, the object, their 

collocation and their general congruity,with the 

concept or the object, they sought to articulate 

and other relevant considerations, in our view, 

the Department should have taken recourse to the 

following course of action,in regularising the 

appointment to the posts of CEOs 'B' at the respec-

tive stages of impleraentation,of the above three 

sets of Rules; 

(±) All ernployees,both in the MLCS as 
well as in the CBS,should have been 
regularisedin the posts of CEO5'B', 
within the quota of 20 each, allot-
ted to them under the 1951 Rules, 
subject to fulfilment of Rule 5(c) to 
() thereof, and availability of 
substantive vacancies; 

(ij)On the implementation of the 1983 
Rules, with effect from 26-2-1983, the 
employees both in the MLCS and the CBS, 
who were reoularly appointed to the 
posts of CEO5 'B', under the 1951 Rules, 
should have been deemed to have been 

- regularly appointed,by way of "initial 
constitution" of the service,under 
Rule 6 of the 1983 Rules; 

(iii)Such of the substantive vacancies 
meant and available,for both the MICS 
and CBS ernployeesin the posts of 
CEs'B' under the 1951 Rules, but 
which for one reason or the other, 

c'4) 	 . were 
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were not filled in,even though these 

employees were eligible according to 

Rules 5(c) and (d) respectively,should 

have been apportioned between these 

employees,according to Rule 7 of the 

1983 Rules, relating to '1future main-

tenance of the servicet1 ; 

(iv) Such of the vacancies (602,) ib the posts 
of CEO'B', earmarked for direct recruit- 

ment under :ule 5(b)(3) of the 1951 Rules, 

(but which was stopped from 1974 or 

and in which,some of the ernployees,both 

in the MLCS and the CBS were appointed on 

an ad jag..ç basis, should have been filled 

in, under the 1983 Rules, in accordance 

with aule 7 thereof. 

59. The 1987 jules are said to have been 

brought into effect, to safeguard the interests 

of such of the employees who had passed the common 

qualifying examination under the 1951 Rules, and who 

were working in the posts of CEOs'B' on an 

basis for long, but could not be l regularised 

therein,for one reason or the other. These employees 

could have been considered 'for regul risation4in the 

post of CEO 'E',only within the quota earmarked for them 

under Rule 5(b)(1) and (2) of the 1951 Rules, provided. 

the posts were substantive and tey ad fulfilled 

the pre-requisites specified in Ru1e55(c) to (e) 

ibid and not otherwise. They had no ~ieciti-.-nate 

claim in regard to the 602 posts of CEO 'B',earmarked 

for direct reruitrnent under ule 5()(3)even though 

they had passed the comnon qualifyin examination 

under the 1951 -ules. 

10.The 
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60. The very preamble of the 1987.Rules, 

hows,that it saves action done or omitted to be 

one f,before the 1987 Rules superseded the 1983 Rules. 

It is not indispute,that the common competitive 

exarnination,for regular promotion to the post of 

cEO 'B', was held under the 1983 Rules,on 4 and 5.8.1983 

nd that the DC met on 2-12-1983 to consider empanel—

ent of candidates,according to Rule 7 of the 1983 

tiles. But, the entire matter seems to have been 

ept in limbo, instead oftakigto its logical conclu—

ion, ostensibly because, some of the employees who 

ad successfully undeigone the common qualifying 

xamination.,prescribed for the post of CEO 'B' under 

he 1951 Rules, and were appointed in that post on an 

!c-. basis,for quite long, under those Rules, but 

were not subsequently regularised, had represented 

their case to the Department,to regularisè them in 

the posts of CEOs'B', in preference to those1who had 

only passed th6 common competitive examination, as 

prescribed for this post .,under the 1983 Rules, but 

not the common qualifying examination prescribed 

nder the 1951 Rules. In our view, this contention 

f the employees was ill—founded, for the reasons 

forementioned (vide paras 56 to 59) if they were 

spiring for promotion,on a regular basis,as CEOs'E' 

earmarked for direct recruitment in the 60% posts,  

under Rule 5(b)(3) of the 1951 Rules, consequent to 

discontinüance of direct recruitment since 1974 or 

so, for which they had no leqitimate claim under the 

1951 Rules. 

61. The 
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The Department has not ben able to 

present to us a factual and coherent p&cture,of 

the occurrence of substantive vacancies in the 

cadre of CEO 'B',yearwise upto 25-2-1983 i.e., 

a day prior to the promulgation of the 1983 Rules. 

The Guidelines given by the Director General, 

Defence Estates, New Delhi, for "initial consti- 

tution" of the Defence Est3te Servic, under the 

1987 Rules (y 	para4Obove),seem t be at variance, 

with the course of action indicated by us,in pare-5-8 

which, in our view, is the right and legal course 	H 
to be followed,bya true and harmon! us construc-

tion of all the three sets of Rules, read conjointly. 

Besides, Shri Padmarajaiah could not reconcile the 

discreoancies,in the filling in of posts as pointed 

.- out by Dr.Nagaraju (vide pare 45). 	such, we are 

of the considered view,that the Depatment has 

to redetermine, apportionment of substantive vacancies in 

the cadre of CEOs 'B' in question, in the light of 

the course of action suggested by us;in parasubra. 

/ 
In the light of what we have discussed 

above, the rulings relied upon by Dr.Nagaraje(vide 

pares 33 and 34 above) to strengthen his case, 

seem apposite. 

E3. in the result, we make thE following orders 

and directions: 

(i) Weset aside the Order promoting 

2 and R3tothe posts of CEO 'B' 

ect from 14-7-1987 and 

17-7-10,87, respectively. 

(2) 
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(2) We direct R-1,toredeterinine 

apportionment 	substantive 
vacancies in the cadre of 

CEO 'B', in accordance with 

the course of action outlined 

by us in Oara 58 above. 

We further direct,that the 

Seniority List drawn up as on 

4-1-1988 (Ann.A-3),be re-drawn 

in keeping with the course of 

action indicated by us,in para 

8 above. 

We grant a period of 4 months for 

coinpliance with 'this Order, until 

whjch,R2 and R3 may be continued 

in their present posts,treating. 

their apportionment as fortuitous. 

If the applicant succeeds as a 

result of implementation of this 

Order, he may be given notional 

benefit of promotion to the post of 

CEO 'B',from the date he was actually 

due (without however giving him the 

benefit of arrears, not having shoul-

dered responsibility in t hat post) 
fixing his pay to date,appropriately, 

with due reqard to the accrual of 

increments. 

64. The application is disposed of in the 

above terms. No order as to costs. 
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