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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
BANGALORE BENCH, BANGALORE

PN

DATED THIS THE 30TH DAY OF DECEMBER, 1991

Present: Hon'ble Shri P.S. Habeeb Mohamed Member(A)
Hon'ble Shri Syed Fazlulla Razvi Member(J)

APPLICATION NOS. 1898, 1904, 1906,

1907, 1909 and 191171988

l. A. Sagayanathan, | Applicant
~ S/o B.A. Arul Dass, - (in A.No,1898/88)

2. M. Munuswamy, ’ Applicant
S/o M. Urgash ~ (in A.No.1904/88)

3. H. Padmanabha Applicant
S/o B.V. Hanumanthiah (in A.No.1907/88)

4, Abdul Majeed Applicant
S/o Abdul Khader (in A.No.1906/88)

5, Mythlappa Applicant
~ S/o Narsappa (in A.No0.1909/88)

6. S. Mohamed Riyaz : Applizant
S/o S. Mahaboob (in A.No.1911/88)

(all are working as Khélgsis in
SBC, Southern Railway, “angalore)

{ Shri M.S. Anandraramu - Advocate )

t‘ N .
~J7 \fhe Divisional Personrel Officer,
N SWB.C. Division, Southern Railway,

e Union of India )
yépresented by its Secretary,
inistry of Railways,

Rail Bhawan, New Delhi
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11.

The General Manager,
Southern Railways,
Park Town, Madras

The Divisional Railway Manager,
Southern Railway,
Bangalore City, Bangalore

Shri Thonisluss, working as
Highly skilled Gr.IlI
Carriage and Wagon Department,

-Meter Gauge, Southern Railway,

Bangalore - 23

Shri S. Yates, working as

Highly Skilled Gr.I1I,

Carriage and ‘“‘agon Department,
eter Gauge,

Southern Railway,

Bangalore - 23

Shri M. Venkatesh, working as
Highly Skilled Gr.1I,

Carriage and Wagon Department,
Broad GAuage, Southern Railway,
Bangalore - 23

Shri D. GOvindaswam¥, working as
Highly Skilled Gr.II,

Carriage and 'agon Department,
Southern Railwag,

Byappanahalli, Bangalore

Shri N. Krishnaiah, working as
Highly Skilled Gr.II,

Carriage and Wagon Department,
Meter Gauge, Southern Railway,
Bangalore - 560 023

Shri P. ANnamalai, Token No0.918
working as Highly Skilled Gr.II,
Carriage and Wagon Department,
Meter Gauge, Soythern Railway,
Bangalore - 23

Shri C. Fletcher, Token No,1047
working as Highly Skilled Gr.II,
Carriage and Wagon Department,
Meter Gauge,

Southern Railway, Bangalore - 23

Shri N. Chinnappa, Token No.921

working as Highly Skilled Gr.1I,

Carriage and Wagon Bepartment,
Meter Gauge, Southern Railway,
Bangalore - 23
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13. Shri S. Rajasekharan, Token No. 945
working as Highly Skilled Gr.TI,
Carriage and Wagon Department,
Meter Gauge, Southern Rallway,
Bangalore - 23

14, Shri K. Shanmugam, Tokep No, 967
working as Highly Skilled Gr.II,
Carriage and Wagon Department,
Broad Gauge, Sohthern Rallway,
Bangalore - 23 :

15. Shri R. Lucas. Token No,934, ,
- working .as Highly Skilled Gr.II
Carriage and Wagon Department,
Meter Gauge, Southern Railway,
Bangalore - 23

16. Shri P.N. Verghese, Token No,925,
_ working as Highly Skilled Gr.II,
Carrlage and Wagon Department,
Broad Gauge,
Southern Railway, Bancalore - 23

17. Shri L. Krishna Murthy, Token No,923,
: working as Highly Skilled Gr.II,
Carriage and Wagon Department,
Meter Gauge, Southern Rallway,
Bangalore - 23

18. . Shri Ziaullakhan, Token No,.912,
working as Highly Skilled Gr.II,
Carriage and Wagon Department,
Broad Gauge, Southern Rallway,
Byappanahalli, Bangalore

19. Shri K;P( Gopalan, Token No0.917,
working as Highly Skilled Gr.II,
Carriage and Wagon Department,

- Meter Gauge, Southern Rallway,
Bangalore - 23

20. Shri Yusiff Basha Khan Token No.871,
~‘working as Highly Skilled Gr.II,

N, Carriage and Wagon Department, -

e X Meter Gauge, Southern Railway,
v-anoalore - 23

¥'r1 G. VaradharaJan Token No.%63
Working as Highly Skilled Gr.lI,

» Farriage and Wagon Department,
Broad Gauge, Southern Rallway,
/Bangalore - 23



22,

23.

24.

25.

26.

27.

28.

29,

Shri J. Ruben, Token No,.873,

~working as Highly Skilled Gr.II,

Carriage and Wagon Department,
Meter Gauge,

Southern Railway,

Bangalore - 23

Shri T.M. Venkatesh, Tokeg No,.869,
working as Highly Skilled Gr.II,
Carriage and Wagon Department,
Southern Railway, Byappanahalli,
Bangalore

Shri K. Shamaraj, Token No.91l,
working as Highly Skilled Gr.I1I,
Carriage and Wagon Department,
Southern Railway,

Byappanshalli,

Bangalore )

Shri Ranoji Rao,

Token No,.203, .
working as Highly Skilled Gr.II,
Carriage and Wagon Department,
Meter Gauge, Southern Railway,
Yel ghanka,

Bangalore

Shri Syed Saleem Mohammed, Token No,.%40,
working as Highly Skilled Gr.II,
Carriage and “agon Department,

Southern Railway, .
Byappanashalli,

Bangalore

Shri Naranappa, Token No.%04,
working as Hichly Skilled Gr.1I,
Carriage and Wagon Department,
Southern Railway, Yeshwanthpur,
Bangalore - 22

Shri Sathyasnarayana Singh, Token No.9CS,
working as Highzy Skilled Gr.II,
Carriage and Wagon Department,

Broad Gauge, Southern Railway,

Bangalore

Shri E.M. Phillips, working as
Train Examiner, Southern 3ailway,
Byappanahalli,

Bangalore




30. Shri P. Subramani, Token No.914,
working as Fitter, Carrisge and
Wagon Department,

Meter Gauge, Southern Railway,
Bancalore - 23

3¥. . Shri M. Kannan, Token No, 356,
working as Highly Skilled Gr.II,
Carriage and Wagon Department,
Southern Railway,

Neshwanthapur,
Bangslore - 22

32, Shri P. Gnanavelu, Tokeh No0.899,
working as Fitter, Carriage and
Wagon Department, Southern Railway,
Yeshwanthapur,

Bangalore-22

33. Shri V.R. Subramanyam,
working as Fitter,
Carriage 2nd Wagon Department,
Southern Railway, :
Yeshwanthpur,
Bangalore - 22

34, Shri C. Robert, Token No,.%962,
working as Highly Skilled Cr.II,
Carriage and Wagon Department,
Southern Railway,

Byappanahalli,
Bangalore

35. Shri Nanjunda, Token No,104¢,
working as Highly Skilled Gr.II,
Carriage and Wygon Department,
Southern Railway,

Byappanahalli,
Bangalore

36, Shri K. Ramanjaneyulu, Token No.115,
working as Highly Skilled Gr,II,

mAY Carriage and Wagon Department,
“‘\ﬂ\i‘,,\ Ve Sguthern 3ailway,
4 . Byéppanahalli
T, \\Byg ’
2

3\

angalore - 23
i [ é

§§§§. ?éifiiMandala Ravindra, Token No,.277,

swprking as Highly Skilled Gr.II,
arfiage and Wagon Department,
/7 Brgad Gauce, Southern Railway,

aseee?
&ﬁﬂarﬁixg ngalore - 23




40.

41.
42,

43.

44,
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Shri Siddoji Rao, Token No.MC 1058
workingas Highly Skilled Gr.II,
Carriage and Wagon Superintendent,
Southern Railway, Byappanahalli,
Bangalore

Shri Anwar Khan, Token No,MC 883,
working as Highly Skilled Gr.lI,
Carriage and Wagon Foreman, _
Southern Rzilway, Yeshwathpur, Bangalore

Shri Siddaiah, Token No,MC 882,
working as Highly Skilled Gr.II,
Carriage gnd Wagon Supdt. ‘Southern
Railway, Byappanahalli,

Bangalore

Deleted

Shri Panchaksharan, Token No.MC 910 !
working as Highly Skilled Gr.II,

Carriage and Wagor Superiptendent

Southern Railway, Byappanahalli,

Banzalore e

Shri Madaiah, Token No.MC 870,

working as Highly Skilled Gr,lI,
Carriage and Wagon Foreman,
Southern Railway,

Yeshwanthpur, Bangglore

Shri S. Madangopeal Raju,

Working as Highly Skilled Gr.lI,
Divisional Mechanical Engineer,
Southern Railway,

Bangalore - 23 Respondents

( Shri . Sreerangaiah - Advocate )
for R-1 to 4

These applications have come up before

this Tribunal for orders. Hon'ble Member(A)

made the following:




ORDER

On the basis of the Remand Order passed
by the Hon'ble Supreme Court dated 26.10.1990
in Civil Appeal No0s.4997 to 5002 of 1990
(Appeals by Special Leave granted by the Hon'ble
Supreme Court from the Judgment and Order dated
21.4,1989 of the Bangalore Bench of the Central
Administrative Tribunal in A.Nos.1898, 1904, 1906,
1907, 1909 and 1911 of 1988 in which the applicants
were A. Sagayanathan 1898/88, M. Munuswamy 1904/88,
H. Padmansbha 1907/88, Abdul Majeed 1906/88,
Muthlappa 1909/88 and S. Mohamed Riyaz 1911/88),
these applications have to be disposed of by the
Tribunal. The Order of the Hon'ble Supreme Court
dated 26.1C.90 in Civil Appeal Nos,4997 to 5002/90
reads as follows:

"Special leave granted,

The complaint of the appeilants is that they

are still not promoted to the higher post

s early oo May: 1505 MPrometion to the

as early as May, 19

higher post is governed by the rule of

seniority. The appdlents had not been
considered for promotion.

The Tribunal found that the appellants

o \yere too late in agitating their grievance.

%It was solely on the basis of delay that the
) T¥ibunal did not enter on the merits of the

zppellants' complaint.

/ is not disputed that the juniors of the
fbpellants had been promoted. However,
/tespondent's counsel submits that the juniors
were promoted for justifiable reasons.
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Whatever may be the reasons which prompted

the respondent to promote the juniors in

preference to the appellants, the fact is

that the appellants had a genuine grievance

in so far as the¥ had been superseded by

their juniors. his was precisely the dispute

which the Tribunal ought to have considered,
but unfortunately it did not do so by reason of

the delay.

Having heard counsel on both sides and

perused the records, we are of the view

that, despite the delay, this is a matter

which requires investigation.

Accordingly, we direct the Tribunal to re-hear
the parties after giving them an opportunity

to implead the necessary pasrties, file fresh
affidavits and adduce any other evidence which
they may wish to adduce. The Tribunal shall
dispose of the matter on the merits as urgently

as possible. The appeals are accordingly
allowed. No costs.”

2., - Though the order of the Hon'ble Supreme Court
mentions "jt is not disputed that the juniors of the
appellants had been promotedy the order also goes

on to direct the\Tribunal to re-hear fhe parties
after giving them an opportunity to implead the
necessary parties, file fresh affidavits and adduce
any other evidence which they may wish to adduce and
the Tribunal shall dispose of the matter on merits

as urgently as possible.

3. Earlier, the Tribunal vide its order in
A.Nos.1898 to 1930, 1970 to 1977/88, 305 k307 and
336/89 had dismissed the OAs filed by the applicants
including the six whose cases have come up on

remand from Hon'ble Supreme Court, The dismissal of
the Tribunal was on the grand that tﬂe applications

were barred by time and the reliefs even if well founded
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could not be granted for want of necessary barties.'

4. The six applicants S/Shri A; Sagayanathan,

M. Munuswamy, H. Padmanabha, Abdul Majeed, Muthlappa b~

and S. Mohamed Riyaz, who are employees of theggf(flﬂw)
Southern Railways, have filed these applications

with the prayer for the issue of directions by

the Tribunal to Respondents 1 to 4 (R-2 to 4

have been kmpleaded after the remand from the

Hon'ble Supreme Court) to apply the ratio of the ‘ f
decision in Yates's case in A.N0.518/86 disposed h

of by the Tribunal vide its orders dated 6.3.87

and also the decision in the case of G. Varadarajan

and others in A.Nos.779 to 789/87(F) dated 20.6.88

and algg issue directions to Respondents 1 to 4

to notionally promote the applicants aixfiEE:fgl‘4(

from the dates their immediate juniors wit

reference to their length of serv1c3ias Substitute

Khalasis and to determine their seniority and pay

accordingly taking into account the increments

that would have accrued to them during the

intervening period and issue such other directions

as are fit in the circumstanees of the case as

4
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6. The faxts as stated in the applications
v . .

are that the applicants joined the service of
the respondents as Casual Labourers/Substitute

Khalasis, the dates of their joining being as

follows:
© S/Shri
A. Sagayanathan 14.5,74
M. Munuswamy 28,2.72
H. Padmanabha 12.4.71
Abdul Majeed 6.8.€9
Muthlappa 12.4.71
S. Mohamed Riyaz 12.4.71

Respondents 5 to 44 (excluding Sr.No.41 Shri Narasimha
Murthy) joined on various dateé - in the case of
Thonisluss(R-5) on 25.11.70 and in the case of

others during various dates in the years 1974,

"1675, 1976 and 1977. Their pay scale in the ,

cadre of Khalasis was R.196-232 and the next
promotion post wes that of Fitter in the pay

scale of Bs.260-400. The railway authorities had
taken a decision to promote a number of persons fo
the cadre of Fitter by their orders dated 30.5.83.
The names of some of the persons promoted included
M. Venkatesh(R-7) on 1.10.74,'Df Goviﬁdaswamy(R-s)
on 19.5.74 and aggrieved by the said. order of |
promotions, Yates(Respondent No.,E in the present set
6f cases) had approached the Tribunel in A.No.518/8¢(F)
disposed of on €.3.1987. The following orders

were passed by the Tribunal in Yates's case:

. v
> oL



"It would be seen, that amon other things :
it is clearly spelt out in the above paeg lxiii)
of sub-section iv, Section B Chapter I of the
Manual, that ceteris ggribug, the total length
of service as casual labourers either continuous
or in broken periodg, regardless whether they
have attained the temporary status or not,
should be taken into account, so as to ensure
that casual labourers who are sSenior by virtue
of longer seryice are not left out. In the
instant case, it is not denied by the Counsel
for the respondents, that the applicant was
appointed as a Substitute Khalasi, on 8.5.74

and that he resumed duty in this post on .
9:5.74 i.e. earlier than the 11 respondents,

Out of these 11 respondents, 4 were a pointed

as Substitute Khalasis, between 1975 to 1977

and 4 were appointed in the latter half of

1974 i.e. distinctly later than the applicant.

18.- While assuming that the Railway Board had
derived authority to frame rules under Rule 123
~of the Code, by way of general application :
to Group-D railway servants under their control,
in the instant case, in regard to their '
appointm:nt on the special criteria of
"compassion” and/or "loyalty”, these rules
certainly, could not be repugnant to the rules
framed under the Code, as reflected in the
Manual. Para (xiii) ibid of the Manual, lays
down explicitly, that it should be ensured that
casual labourers, who are senior by virtue of
length of service regardless of their status,
are not overlooked for their career advancement.
The Railway Board booklet, on guidelines relating
to appointment on "compassionate" grounds,
shown to us by the counsel for the respondents,
does not reveal that such appointments could be
made, ignoring the seniority of others, regardless
of length of service, and if at all such a
stipulation exists in the said guidelines, it -
would be clearly violative of the rules/ :
instructions in the Code and the Manual, being v
inconsistent with the rules made by the President
-aRd/or the Union Ministry of Railways. The Counsel
”"t*ﬁ;krespondents could not show to us to the
élihes, drawn up in regard to appointments
: bé\‘%ﬁ* on grounds of "loyalty". Should these
giildelinesitoo, similarly overlooked length of
Barvi 2 in by an incumbeht, by virtue of which
8 'aim for seniorit¥, they would be, by -
s@me) tgken, violative of the rules/instructions
\ e Ko ® and/or the Manual,
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19. At the most, the 11 respondents could have

been shwon preference at the time of their

initial appoihtment as Substitute thla;ig

on special grounds of "compassion™ and "loyalty"
ccording to the rules/instructions drawn up by

the

Railway Board. But once these respondents

were given such preferential appointment as

a
not

is, on the above consideration they could
steal a march, for subsequent regularisation

in this post and/gr for promotion over others,
who had a longer length of service in the post
in question and were suitable to be considered

for

regularisation and for promotion. We notice

that in the case of the applicant, the 11
respondents thoygh appointed later (some even

after two years

in the identical post as

Substitute Khalasis as in the case of the arplicant
(though on grounds of "compassion” and/or

"loyalty") were considered out of tum,
jrrespective of their length of service for
reqular appointment as Khalasis and subsequently
for promotion as WLA/Skilled and later as

Fitters in the pay scale of R.260-300 on 6.7.1983.
We are of the view that this is clearly in
violation of the Rules of Recruitment.

20.

In the result, we make the following order:

(1) We direct the respondents to assign deemed ¢

(ii)

(iii)

The

dates of promotion to the applicant, to the
posts of Wagon Lubricant Attendant/Skilled
and Fitter, from thedates his immediate
junior (with reference to his length of
service in the post of Substitute Khalasi)
was promoted to these posts and re-determine
his seniority and refix his pay accordingly.

Since, however, the applicant has not shouldered
responsibility in these higher posts, he

shall not be entitled to arrears of salary,

till the date he is actually promoted to the
post of Fitter according to his seniority,
re-determined as above.

This order be given effect to within a

period of one month from the date of its receipt.”

reasonings in this judgment were also

followed by the Tribunal in the case of G. Varadarajan
A.Nos.779 to 789/87 where the Tribunal passed the

following orders:
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"In the present case, B-1 and R-2, have not
produced the orders of initial appointment
of R=3 to R-13 as regular Khalasis. In the
absence of these orders, it would be logical
to infer that if 3-9 and R-11 were initially .
appointed as Substitute Khalasis and not as .
regular Khalasis, as aforementioned, R-3 to
R-8, R-10 and §512 and R=-13 too, were
appointed likewise, in identical posts, as the
applicants. If that be the case, the present
applications being alike on fact and law with
YATE's case, the ratio of the judgment in the
latter, would apply mutastis mutandis to the
applications before us and binding on the ‘
respondents on the principle, de_similibus idem
est judicium, particulsarly when the respondents
-in YATE's case, did not either apply for ‘review
of that judgment or go in appeal to the Supreme
Court within the prescribed period. The
additional documents viz., Annexures R-I to RV
produced by RB-1 and 3-2 to substantiate their
case, are of little avail to them, as they do
not in any manner vary the facts and circumstances,
based on which, the judgment was rendered ir
YATE's case.

.16, In the result, we make the following order:

ORDER

(1) We declare that these applications are
. governed mutatis mutapdis, by the ratio
of the decision in YATE's case.

(2) Consequently, we direct R-1 and R-2 to
notionally promote the applicants s Fitters,
from the dates their immedi:te juniors (with
reference to their lencth of service as
Substitute Khalasis) from among R-3 to 5-13
were promoted to these posts and to determine
their seniority and pay accordingly, taking
into account the increments that would have
accrued to them during the intervening period.

(3) The applicants, however, will not be

Q}entitled to any arrears on this account,

o N ot having actually shouldered responsibility
n the posts of Fitters.:

“Tis order be complied with, within a period
{ two months from the dzte of its receipt.

he applicants are disposed of in the above terms,
.« fut with no order as to costs.
\—»_A./J\C /{'
Bang ™ 27
e
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8. According to these applications, the ratio

of the decisions in Yates case as well as

Varadarajan s case should be applied to the

appl*cants in the present cases and the'applicants

" are to be promoted to the cadre of Fitter from

the date,their juniors.mdth reference to their
length of;Service as Substitufe Khalasis, were
promofed. As a result of their grievances not
being rectified, they pray for the application of
the ratio end the decisions of Yates's ‘tase and
Varaderajan s case for rectification of their
seniority and for promotion and consequential

benefits.

9. - Respondents 1 to 4 in their reply have
stated that the epplicants were appointed as
;Substltute Khalasis in the pay scale of Fs.196-232.
Vide Annexure R~1l Abdul Majeed, appllcant in

A.No.1906/88 was appointed as Substitute Khalasi

on 6.8.69, A. Sagayanathen, applicant in A.
No.1898/88 on 14.5.74, H..Padmanatha, applicant
in A.No.1507/88 on 29.11.71, Muthlappa, applicant
in AJN001909/88 on 20.6.72, S. Mohamed Riyaz,

applicant in A.No.1911/88 on 12.4.71 and this

- order (Annexure R-1) does not show the name of

Munuswamy, appliCant in A.No,1604/88. But, the

information has been furnished that Munuswamy




was appointed as Substitute Khélasi on 28.6.72.

The persons who are initially appointed'as

Substitutes are to be absorbed acainst the

regular vacancies that become availeble every year
with reference fo the length of service as

Substitutes and their seniority will count only from
the date of their regular appointments as'Khilasis as
showh in Col.4 of Annexure R-1. Due to the -
re-classification of semi-skilled posts, certain
persons were allotted to the Wheel Lubricating Unit

in the composite Mysore Division and lster otherIs were
posted to the néw Bangalore Division. Respondents 1 to 4
have denied the suggestion that Reépondegts 5 to 42,
omitting Sr.41l, were appointed as Substitute Khalasis
or Respondents 43 znd 44. They have been appointed
either on grounds of compassion or loyalty and

these are to be deemed as appointments by direct
recruitment and not appointments by initial
appointments as substitutes followed by empanelment,

further followed by reguler appointments.

The stand is also taken in the reply filed on
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cannot claim a status similar to thosé of direct
recruits. A substitute or a casual appointee
requires to be empanelled before being absorbed
regularly ;ndlin the case of persons who are
appointed on compassionate or grdunds of loyalty,
their services for seniority and promotion counts

ffdm the date of their appointment.”

[0
He. The learned counsel for the applicants

argued during-the arguments of the case that the
applicants and the respondents stood on the same
footing and the later appointees like the
respondents could not steal a march over thém

and the ratio as is evident from the judgment

in Yates's case and also as applied in Varadarajan's
case(supra) should be fully applicable to the

present cases in question.

N

LZ; As against this contention by the learned
counsel for the applicants, the learned counsel

for the respondents 1 to 4, argued that the Railway
Boasrd was fully competent to issue orders or

instructions in so far as compassionate appointments
\
were concerned and also appointments on grounds

of loyalty. The stand taken is as follows:

"These respondents submit that the appointments
on gfounds of loyalty or compassion are made
by the authorities competent to make the
appointments in accordance with the executive
instructions issued by the Ministry of Rallways
under Article 73 of the Constitution of India.
It is relevant to state here that these
executive instructions have the same status

as statutory rules.”
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2. According to the leamed counsel for

the respondents the rules conﬁainea in the

Indian Railway Establishment Co@e, Volume-I, f

Fifth Edition, 1985, hewe been framed by the

President in exercise of poweré conferred on~

him by prozzso t%rArtlcleb309 of the Constitution

and stated inm Rule 123 thet the Railway Board

have full‘;o;ers to make rules of geeral

application to Group C and Group D railway

servants under their control and also stated

in Rule 124 that the General ™anagers of Indian

Railways have full powers to make rules with

regard to Railway servants in Group C and D under

their control provided they are not inconsistent

with any made by the President or the Ministry of

Railways. He also drew our attention to the

rules (the Master Circlar on appointment on

compassionate grounds published by the Ministry

of Railways in Memo No.E(NE)11/90#RC-1/117

dated 12.12.90 and zlso the Master Circulars on

" appointment substitute in the Railways which
issued on

consolidated all the earlier circulars/dated 21.1.%91,

vide Memo.No.E(NG)/11/90/SB/Master Circler dated

21.1.91. He also drew attention to some rulirgs

~~n$\ the Tribunal on the subject of how the service

Khalasis were to be taken into
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14, After perusal of the application, the

reply and the documents and after hearing the

- rival arguments, we find that the main ground

stated in the applications for granting the
prayers is the retio in Yates case and Varadarajan's
case., The following reépondents S/Shri M. Venkatesh,
D. fovindaswamy, J. Krishnaiah, J. Ruben,-T.M.
Venkatesh, Ranoji Rao, Sathyanarayans Singh,
M. Kannan, V.3. Subramanyam, C. Robert ond Anwar
Knan who are respondents 7, 8, 9, 22, 23, 25, 28, 31, 3%
34 and 39 in the present applications were
respondent Nos.10, S, 12, 12, 10, 7, 8, €, 5, 3
and 4 in Varadarajan's case and they were
respectively respondent Nos.1€, 15, o8, 27, 24, 12,
13, 9, 8, 6 and 7 in Ystes case. While Yates, who
was applicant in the earlier cace is R=6 in the
present case and sdme other arplicants in Varadarajan's
case like Varadarajan himéelf are respondent-21, |
C. Fletcher R-il, N. Chinappa B-12, P. Annamalai
210, L. Krishnamurthy R-17 and R. Lucas R-15 ¢
One Shri Thonisluss who admittedly is senior to
211 the applicents in that he is stated to be
appoi §;2~?n i? 11. %O Eia,iiitv&een added as<§:3i:%dﬂ%:£? 4-
li{ a
Before we try to find out what its the
ratio in Yates Case and Varadarajan's case, it
will be necessary to see what expressions/like

'substitutés', 'temporary servants' and 'employees



who have got appointments on compassionate grounds

.

~or on grounds of loyalty' mean in tgﬂ; Zﬂﬁ/u*)‘/d

Railway Rules. As per Chapter XXIIL, / ‘substitutes
mesn - "persors engaged in the Indian Railway
Establishments on requlaf scale of pay and allowances
applicable to post: against which théy are employed
and such posts may fall vacant on account of a
railway servant being on leave or due to non-
availability of permanent or temporary railway
servants and which cannot be kept vacant? A
'temporary railway servant' means a railway servant
without a lien on a permanent post on a Railway |
or any otﬁer administration or office under the
Railway Board. The term does not inclu-e casual
labour', a 'contract' or 'part time' employee or
an 'apprentice', though this definition leaves it
vague whether a substitﬁte could be inclu-ed

under the expression 'temporary railway servant'.
Rule 2318 in the same chapter mgkes it clear that
substitutes should be afforded all the rights and
privileges as may be admissihle to temporary
railway servants from time to time on complétion

’%éA%?ﬁgﬁmonths continuous service. If the term
\S Ve R,
N e R

tem
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femporary railway servant. An employee on
compassionate appointment would mean an employee
who is covered by the various circulars of the

R ilways compiled in the Master Circular of
Appointmehf on Compassionate Grounds. There is

no doubt that the Indian Railway Establishment
Manual contains the rules framed by the Railway
Board under provision 123 of the Indian Railway
Estgﬁlishment Code, Volume I, 5th Edition, 1985
and, therefore, have the same status as statutory
rules. The rules for the appointments of Group C'
and 'D' posts are also contained in the same
manual. The various circulsrs relating to
appointments on compassionate grounds would show
that the appointments on compassionate grounds

are regular appointments. This will also be
clear,fr6m thetircular issued by the Govérnment

of India, Ministry of Railways No.E(NG)III/78-RCI/}
dated 7.4.83 and subsequent circular No ,ENG/II/
82/RRI/32 dated 24.2.83 which states in para 3
"Advance Correction Slip makihg necessary
provision in the Indian Raiiway.Establishment
Manual in respect of the aktove matters is enclosed
for your.information. The Ministry of Rallways
have decided that the Indian Railway Establishment
Manual should be deemed to have been amendéd as

in the Advance Correction Slip".
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16. An appointment, however, on loyalty

'~ grounds does not sténd on the - same footing.

It was stated to be covered by s letter . -from
the Assistant Director Railways in NO.ENG/IIT/
73/RCI/102 dated 13.2.74 to the GMs of the '
Railways. _The,lefter reads as follows:

"Sub: Employment of sons, daughters and
' dependents of railway employees.

There h:ve been a number of agitations and.

work stoppages on the railwdys in the fecent
Past and it was possible to keep the nation's
life line - railways - appearing in certain
critical sectors only because of the

dedicated services o¥ loyal staff, who

stuck to their posts in the face of intimidation

and violence. Minister for Railways has - -

recently announced in the Parliament that the
services of such loyal staff would not go
unrecegnised. On the railways, there is a

stam of giving appointments, on compassionate
grounds, in Class-III and Class IV posts to
sons/daughters, dependents, of railway
employees who die prematurely or get permanently
crippIed or afflicted with serious illmess,
lesving the family in straitened circumstances.
This system can be e xtended in the case .of
‘employees who have rendered ememplary service
in the above context.

With the sanction of additional leave reserve
posts and posts required for implementation
of Pay Commission recommendations,which posts
have to be filled up on a priority basis,

"a need has gisen to quicken the recruitment
process.' In the context of agitations, it has
betome essential to keep all posts properly .
&, It has been the experience that some
§ unavoidable in following the normal
Ne of recruitment and getting candidates
gcted by railway service commissions.

s;‘_, Yz ¥ .
STskind) @lll the skove f-cts into eocoimt, the
BOETd Jhalie decided that 20% of the vacancies in

the x£1sés 111 service in initial recruitment
“./&ncluding Apprentice categories, should
41led by the Gmeral Managers through their
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own administrative arrangements rether than
through the railwaY service commissions, and"
bearing in mond MR's announcement in
Parliament. All such appointment made in a
year should be listed and details of the
candidates sent to the concemed railway
szrvice commission who will scrutinize that
the candidate fulfills the prescribed
qualifications for the posts and thereupon
a~cord their concurrence to the appointments.
Dge representations to scheduled Castes and
scheduled tribes candidates should aslso be
kept in view. !

Similar considerations should be given to

sons/daughters/dependents of cless IV employees
by the Selection Boards for the curpose.”

l;. It is clear that the system of compassionate
.appointments in class III =nd IV posts is sought

to be extended to .appointments cn corounds of
loyalty. But, this letter is not complete about
the)prOCedure for appointments on grounds of loyalty.
It also states that all appointments made in a

year on groundsbof loyelty should be listed and

details of the candidates sent to the Railway

Service Comnission and similar consideration should
be given tc sons and daughters of Class IV employees
Ln the Selection Boards. This has been followed up

y d.o. letter No.,E(LU)74/STI/81 dated 25.5.74
/

Lhws ,
f{OmﬂG-P- Warrior to Shri V. Ramanathen, G.M./S.Rly/

Madras., which reads as follows:

"Now that the strike is over, there should be

no delay in implementing the assurances by the
Railway Minister about rewarding these workers

who stuck to their duties during the strike in

the face of grave danger to themselves, intimidstion
violence and coercion. I® is quite likelz that

a number of stazff and officers: had to wor
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continuously for days tocether without any
rest at all. All thesd peopie will have to
be rewarded suitably and these rewards

can be by way of -

a) employment of their wards (séﬁs'aﬂd
daughters )in railway fobs.

b) extension of service or re-employment
in suitable cases;

¢) hard dut allowance, as provided for in
the strike scheme; :

d) grant of advance increments.

2. All the Divisional Suparintendents -and
Heads of Depa-tments should carefully
prepare the list of staff who are to be
rewarded, taking care to see that people do
not get more than one type of reward and,
therefore, classifying them according to the
arduousness of their duties and the
difficult circumstances under which they
have viorked.

3. As regards the allocation of the number
of cases where advance increments can be
given, there is a chance of the number that
was already communiceted to you being
increased, and you will hear further from me.

4. I shall be glad to get a progress report
from you after about 10 days, as to what

7 has been done to implement the M.R's assurances."

8. In so far as substitutes are concerned,

they are not entitled to reguler appointments

the date they originally joined the railwayse

W clearly states in the note below Rule ~318

N ferment of temporary status on

o let%&h‘sf six months continuous service/will

B e oM j

not eﬁtifl& them to automatic absorption/apppintment

N
> ¢
QN
245 Yaitbay s ervice unless they are in turn for

such appointment on the bggis of theilr position

B TR (subsequently reduced
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in the select list and/or they aré selected
in the ap OVed mannar for app01ntment to reg
il vl W)EW e
railway posts.A The circular issued by the Rallways 4
S o2
(Master Sircular dated 29.1.91)»makes it clear
\ b
that the date of appointment of a substitute

to be recorded in the service book against the

" column'date of appointment 'should be the date

on which he/she attains temporary status after a
continuous service of four months if the same is

followed by his/her regular absorption. Otherwise,

it should be the date on which he/she is reqularly &

appointed/absorbed. Q/LZ/M ~ A3[4 j,‘g—)f}ra,%« /uanJt.N

18"
X9, This is the rule position in so far as

substitutes, temporary servents and employees
appointed on compassionate grounds or loyalty
grounds are concerned.
{q' We find in examining the ratio applied
by the Tribunal in the cases of Yates and Varadarajan
(s;pra) that in the case of Yates A.No.518/86(F)
the Tribunal found that the total lencth of
sérvice as caesual labourers either continuous or
in broken periods, regarless whether they have
attained the temporary status or not, should be
tasken into account so as to ensure that casual ]
labourers who are senior by virtue of longer service

sre not left out. The Tribunal found in the case

of Yates that the applicent wes appointed as a
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Substituyte Khalasi on 8.5.1974 and that he
Ai;sggig duty on 9.5.74i.e. earlier than the

11 respondents. Out of the 11 respondents,

4 were appointed as Substitute khaiasis between
1975 to 1977 and 4 were appointed in the latter
half of 1974 distinctly,lafer than the applicant,
There is a further finding that casual labourers
who are 5en10r by virtue of length of service
regardless of th°1r status are not overlooked for
their career advancement. There is also a finding,
thét should the guidelines on loyalty or cdmpassionate
grounds similarly overlook length of service put
in by an incumbent by virtue of which he has a
claim for senioritz,they would be violative of
the rules/instructions in the Code and/or Manusl.
There is also a finding as per para 15 of the
judgment in Yateg case that having oot their
initial appointments as Substitute Khalasis on
grounds of compassion and loyalty according to
the rules of the Railway Board and once the
respondents were given preferential appointment

as Khalasis on the grounds of compassion and loyalty,

t;larlsatlon for others. It was this reason
?tzh was followed in the case of Varadarajan
J 'j;others where a finding was recordeidur the
fribunal that F-1 and 2 in thst case h§§9 not

produced the orders of initial appointment of
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R-3 to R-13 as‘regular Khalasis and in the
_absence of the orders, it would be logical
to infer that if R-9 and R-11 were imitially
appo&nted as Substitute Khalasis and not as
regular Khalasis as aforementioned, R-3 to R-8,
R-10 and 3-12 and R=13 in thoée Cases were
appointed likewise in identical posts as the
applicant; and if that be the case, the
~ applicetions in Vardarajan's case being alike on
fact and.law with Yates case, the ratio of the
judgmént in the latter would acply mutatis
mutandis to the applications before the Tribunal
and accordingly the orders were passed by the
Tribunal in Varadarajan's case.

Qe 2. " These judgments have pecome final and,
therefore, they will be binding in soO far as
those parties 1o the applications are concerned
and the seniority gquestion or the appointment
to the hicher posts in so far as those parties
are concerned cannot be re-opened.

1l 22. Applying the principles indicated in the
Full Bench Decision in the case of ABRAHAM TITUS
AND OTHERS v. UNION OF IND.‘IA AND OTHERS - pages

269 to 286 of Vol.Il of the Full Bench Judgments

of C.A.T.(1589-1991)- Bahri Brothers, Delhi, 1991,

para 49;&:§es as follows - "If the revision of

Seniority is made by the respondents, it can only

be on the strenoth of the decisions of the High



Court of Madhya Pradesh and of the Jabalpur

Bench of this Tribunal, which the respondents
are bound to implement so long as they ére not . % %
reversed on appeal”, we find a touch of finaiity ‘
to the seniority question as well as the

" consideration for promotion as granted to the
applicants in the cases of Yates as well as

Varadarajan. | ' |

/

A
}a, But, there could be a situation which
has been referred to in para 32 in the case of
Full Bench Judgment in Abraham's case(supra);

n3>. This takes us to the second facet

of the submission of the counsel of the

applicents. When a Court after analysis

of the rival pleas enunciates a proposition

of law and based on it allows certain

reliefs to some civil servants who are

applicants before it, normally it behoves

the Administration to extend the benefit

of the relief to other civil servants

similarly circumstanced. But in certain

circumstances, the principle cannot be

applied. Onisuch instance is wheTe in a

| subsequent pronouncement the Court holds

~ that the enuncistion macde in the earlier
case is without due regard to the entire

i facts snd circumstances, and on that

Lo account arrives at a different conclusion.

| This is exactly what has happened in the

instant case, as is clear from the following."”

- 24, Our analysis shows that we are unable

Wigcover any proper ratio in the judgments

.f ribunal in Yates case OT in Yaradarajan's

|\ I e
¥ fact, the seniority plea-¥s for casual
.~fs has been applied to substitutes‘who stand

irely different footing. The rule position
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. makés it very clear that in the case of

subétitute, the date 6f appointment is either
the date en%which he attains temporary status
or reguf%r absorption which again depends

on the substitute béing incldded in the.l
approved manner in seleét list or in panel.
This will slso be clear from the Service Books

of the applicants. In the case of A. Sagayanathan

' his first appointment is shown as- 14.5.74 but

the date of regularisation as 27.3.81. The

~details in the Service Book shows that hé was

appointed'és 2 Substitute'Khalasi w.e.fo 14.5.74
at SBC(MG) Carriege Depot on a pay.of Ps. 19€ /-

in the'3cale of k.196-232. :He was émpanelled
for absorption es tempdrary khalasi and the
panel was zpproved by DEM on 2793.81; He was -
not a casual labourer'at‘all, either cétting
daily wages or other type of wage payment. He
was appointed on regular pey scale as the very
term 'substitute' indicates. His pay has_been

increased vide entiies shown in the Service

Book and as per the Service Book entry he has

been requlsrised from 27.3.81. The Service Book
in the case of Munuswamy shows that he was
appointed_on 28.12.72 and was made regular on

27.3.81. The entries fﬁrther show that he was

‘empanelled for absorption as Temporery Khalasi

~



against vacancies which existed and the panel
was approved by D3M on 27.3.81 and he had been

absorbed as temporary kKhalasi in the scale of

" Rs.196-232 from 27.3.81. Shri Muthyalappa was

appointed in 1972 but his services had been
termlnated on 30.8.74 and he wes re-gagppointed
end his appointment was considered a fresh one
for all purposes vi-e crders issued in 1957
and he joined cuty acgain or 12.1.77. He was
empanelled for absorption as Temporary Khalasi
and was absorbed as a Khalasi On.27.3.81. In

the case of H. Padmanabha also, he was first

 appointed on 2%.11.71 as a Substitute at WNK Loco

Shed in the scsle of pay of B.70-85 but was
empanelled znd approved for absorption only i?
March, 1981. Shri Mohamed Riyaz was appointed

as a Casual Labourer on 12.4.71 on daily wages

but later posted as a Substitute Khalasi on k.70/-'
in the scazle of pay of %.70 - 85 f;om 17.4.71.

He had also come on mutual transfer with one
Muddukrishna in 1974. His services were terminated

and he was re-appointed as a Substitute Khalasi

The entry relating to mutual transfer
Y place in his Service Book. Shri Abdul
lso appointed as.a Substitute on

regularised on 29.3.75, He also
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joined in 1980 on mutual transfer.
24. These details will show that th ey
e J

were not casual labourers at all ﬁhz app01nted
as Substitute Khalasis and their date of
regularisation or absorption will be the detes
as indicated in the rules and their Service
Books. Théir first date of appointment as
Substitute Kh la51s or as Casual Labourer in
the case of one w1ll no ;zlp and, therefore,
we are unable to apply the principle of lenoth
of service as applied in the case of Yates and
extended in Varadarajan's case (supra) by

the Tribunal. The Tribunal also had found
that if the applicants in tho-e cases i.e.
Yates and Varadarajan's cases had the advantage

of counting the loyalty grounds or compassionate

~grounds at the time of their initial

appointments as Substitutes, they could not
take further advantage over the others on
grounds of further compassion or any other
ground. But the scope of the rule is that an
appointment on compassionate'grounds as per the
circulars of the Railways is a regular
appointment though for reasons we will state
below an appoingment on loyslty grounds may not

L
stand on the same footing. Fezwent—ef

couthrs ) '
particulsTs An the cases of the respondents

o

)




except to the extent as availatle in the decided‘

cases of‘Y%tes and Varadarajan, we do not have
much further data though the dates of joining in‘
service of all the respondents 5 to 40, 42 to 44
are available.

25. The Service Books in the case of S/Shri S.
Sathayanarayana Singh, Ranoji Rao, M. Venkatesh,
V.R. Subramani and J. Ruban have also been
produced by the respondents 1 to 4,

26. So far as the loyalty orounds are concerned,
the reliance is on the one d rcular and d.o. letter
from Shri Warrior. A d.o. letter cannot be

said to lay down a policy decision as has been
held by a Bench of the Tritunal in 0.A.No,2557/90 .
dated 1.10.1991 wherein it was held that a

d.0. letter from Shri Ramanujam, the then
Secretary of the Personnel Department addressed

to Shri T.N. Sheshan, Secretary, Environment

and Forests, did not modify the provisions

made for reservations in favour of Scheduled
Castes and Scheduled Tribes in the All India
Services(AS) and the Government policy as laid down

in the annual report of the Personnel Ministry alone

J’VG \(

‘ “’éﬂ{he Pahri Publication(page 21) that me re
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executive orders of the Railway Board
chailenging thst the provisions of the rules
contained in the Railway Establishment Code

cannot have the force of law.

27. A mere d.o. letter from Shri Warrior

to the General Manager'do.es not lay down the

policy. Besides, the d.o. letter of Shri Warrior
refers to staff and officers and not employees

in Group 'C' and 'D' categories in the railways

ahd besides the alternatives given for rewaraing
loyalty suffer from arbitrarinews in that no
guidelines have been given as to how differentiation'
be made from case to case for granting advance
increment or hard duty allowance or extension of
seryice or employmént of wards as if these
incentives stood on the same footing., Therefore, we
do not think that these letters which are either
incomplete as in thefase of letter dated 13.2.74 or
only d.o. letters have the force of law. Appointments
of temporary railway servants, substitute

railway servants, appointments on compassionate
grounds are entirely different categories and

cannot be mixed up for any purpose whatsoever.

The rules are very clear on this excepting that

the provisions made for appointments on loyalty
being imperfect executive orders end d.o. letters

cannot be laying down the policy. Put in so far
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P /
as such appointments are concerned, we

do not propose to strike them down at this léngth,

of time as this circular or the d.o. iettef
from Shfi Warrior ha&;not been challenged
specifically. The applicents want only the
ratio in the cases of Yates and Varadarajan
applied, but we are ungble to discover any
particular ratio which can be applied. On
the other hand, the law relating to Substitute
Khalasis has been correctly laid down by the
Tribunal in Abdul Salam's case (supra) O.A.
Nos.434-436 of 1587 disposed of on 8th Aprio,
19828, as follows:

"Even if we accept this contention

we must observe that at the time the

applicants were sent for training

they were only Substitute Khalasis;

they can claim seniority on this basis
“only in the grade of Substitute Khalasis

in Diesel Division and not in the

grade of regular Khalasis. They can

claim seniority in the grade of reguler

Khalasis only after they were

empanelled,"

28. The applicants in these cases cannot

Nn Yetes and Varadarajan's cases

\ were given benefit of their .

seryi absorption as Khalasis(as

) e , Q/’\ .

par_nojel befow Rule 2218) and since we find
Bang "V
—

blb -




}that no ratio as such has been laid down

in those two cases, the question of
applying such ratio in the facts and
circumstances of the present cases does not

therefore arise.

2%, However, we direct the respondents

1 to 4 to re-=do the exercise of seniority

as khalasis keeping in view our observa{ions
'agg in the course of this order and the dates
of absorption as Khalasis as per note below
Rule 2318 of the Chapter XXIII of the

lailway Establishment Manual and if any

of their juniors have been p;omoted to

hicher posts give any or all of the applicants
who might have been absorbed earlier

after empanelment as Khalasis, the benefit

of seniority.and consequential benefits

like promotion,

3Ce Since the judpments in the cases of

Yates and Varadarajsn have become final, there will be




no disturbance to seniority as between the parties

in those applications. Though the respondents

1 - 4 have now produced the service records which
seem to indicate that the status of certain
respondents like Shri Ruten might have beeh different
from what had been assumed to be when disposing

of the earlier OAs, we do not take any notice of

the same as the cases in so far as those applications
are concerned have become final. The present
applications are disposed of accordingly.

l
- Ll — o

MEMBER(A) 3=TIN[9] " MEMBER(J)

There will Le ?g\order as to costs.
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1. Shrilh Sagayanathan ““526 Wﬂ , .17‘~ Shri T, sh?93_33°'

2. Shri P, Selvaraj . 18. shpi O, Daés:-“

3. Sﬁri R.P. Renugopal -~ 19. Shri P, Subbarayudu

4. vSh:i N. Venkatachalapathy ‘ 20. Sh’; P. Armugam

5. Shri €, Varadan ~© 21. Shri M. Esuar

6. Shri K. Ramanujam | 22, Shri S. Venkatappa

7. Shri N;~ﬁbﬂiauamy o - 23, :ShriVSrinivaéanf - . - '%%3
8. Shri Mohammed As i 24, ShriR, Sadesiva . "
9., Shri Abdul Majeed - - 25. Shri N. Purushotham

10.  Shri M, Padmanabha 26. Shri Natarej

11, Shri Meeraish (1 Nos. 1 to 26 =

She§ ; o Khalasis ' S
12"-Shr; Mluthiyalappa ‘ ' Southern Railuay o
13, Shri N, Ramachandra S Bangalore Division

Bangalore - 560" 023)

14. Shri mobammed Riyaz 27. Shri S, Sampath Kumar’)rw

15. Shri S, Ramulu - 28. Shri K. Shivananjaiah

16. Shri Lakshmaiah 29, Shri Prabhakaran'

o .602
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1.5, Irudaybeaj 41, i ?hiyalingaiaﬁ 0
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_Yﬂ.edurappa 44. Shri c' Co!fter
'D.T. Venkataramana ' 45, Shri Munavar Pasha
35. i Venkatesha ' (S1 Nos. 27.to 45 =
36. Shri D.S. Madanagopal Raju . Fitters , |
- 6 4 i aep ) ' Carriage & Wagon Department
"37. Shri V, Srinivasa Rao Southern Railway - -
‘ ' Bangalere Division
38. Shri C. Ananda Reddy | ' Bangalore - 560 023)
39. Shri R, Shashidharan 46, Shri N.'Ragha&endra Achar
' : 2dvoc$te ath Co :
40, hri Abdul Kha 074-1075 th Cross
H ! yun , 2nd Main,'Sreanivasanagar
11 Phase

Bangalore - 560 050

47, The Divisional Personnel
Officer :
Southern Railway
Bangalore Oivision
Bangalore - 560 023

48, Shri M. Sreerangaiah
- Railway Advocats :
NGQ _3’ sop. Building ‘
10th Cross, Cubbonpet Main Rd
Bangalore -~ 560 002 .
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Present:

- &
Hon'ble Mr,P.Srinivasan,

cs\sram..ﬁmmxsramlvs rRIMU 'BANGALORE

DATED THIS THE 21ST DAY OF APRIL,1989.

- Hon'ble Mr.Justice K.S.,Puttaswamy,Vice~Chaimman.

o Member(A).

APPLICATIONS NUMBERS 1898 TO 1930, 1970 TO 1977 OF
- 1988, 305 TO 307 AND 336 OF 1989

1. A, Sagaxanathan, Major,
. Arul Dass,

2. P,S Selvaraj, Major,
. S/o M. Donnuswmny. .
3. R.P. Renug pal, Major, -,
'Sfo AM alanlvelu.

4, N Venkat achalapathy, Major,
S/o Narayanappa.

8, E.Varadan, Major,
S/o Eathiraju Naidu.

6. K.Ramanujam, Major,
. 8/o Krishnan.

7. M.Muniswany, Major,
' S/o Murugesh.

. 8. Mohammed Asif, Major,
S/o Mohammed Hussain.'

9. Abdul Majeed ‘Major,
S/o Abdul Khader. -

10.H. Padmanabha, Major,
S/o B.V.Hanumanthaish.

ll;Meeraiah, Major,
S/o Guruvaish.

wMuthiyalappa, Major,
\s/o Narasappa.

¥« __J" YAMohammed Riyaz, Major,
« _E%zggggﬁfV S/o S.Mahaboob.

.o Applicants 1 to 6
in A.Nos.1898 to.1903
of 1988, .

oo Applicants 1 to 8
- in A.Nos. 1904 to
1911 of 1988. :



154 Scsmpat!’i’;ﬁaar. Major, s ) l» ]
S/o P.S.Sivanesany _ :

16/ K.Shivananjaiah, Major,

p S/o Kallaish.
W oo ‘
\/ 17, Prabhakaran, Major,

S/o Vasunair.

184 R-S.Irudhyaré Majér
S/o Sabastin %: ’

V.BiFle tcher, Major,
S/o V.Fletcher.

20. R.Gopalanaidu, Idajo'r,
. S/o Muniswamy Naidu.

19

21. Yedurappa, Major
S/o Huchappa.

22, D.T.Venkat/aramana, Major,
S$/o Timmappas

23, Venkafesha, Major,
- S/e Keshappa.

24, D,S.Madanagopal R ju, Major,
S/o D.V.Seshagiri Raju.

25, V,Srinivasa Rao, Major,
S/o. Vankoba Rao.

- S/o R.Muniswamy Reddy.

27. R.Shashidharan, Major,
S/o K.Raman.

28. Abdul Khayum, Major
S/o Mohammed Sahib,8.

29. C.Corter, Major,
S/o C.L.Cotter,

30. Sh’ivalingaiéh. Major,
S/o Chikkalingaiahs

— :7\ + Venkatesha, Major, | .
19 Nslo Sonnappa. ‘ : S
~N.% - o }
R 326 .Kamodaran, Major, : - !

R /o C.Gopals

Munavar Pasha, Major, - o

S/o Mohammed f’asha. -~ +o Applicants 1 to 19
: in A.Nos,.1912 to

1930 of 1988,




| s S Ramulu. Major. - o A'
384 Lakshmaiah. Major. | ‘
364 T.Shama Rao, Major, .

37. D.béss. Major. B
38« P, Subbarayudu, .Major.
'39_.- P.Amugam. Majors .

40 N.Eswar &ajor.”

)

41, ‘SVenkatappa, Major. - .o Applicants l‘to 8
. _ .. . in AiNos#9T70 to
- : . _ 1977 of 1988,

Sl.Nos.l to 14 and 34 to 41 are ' '
- working as Khalasis and Sl.Nos.

‘15 to 33 are working as Fitters,

Carriage and Wagon Department _

-in S.B,C,Division, Scmthem Raile

way, Eangalore. . | .

N o o :}i-é"’42. Srinivasan, Major,
. 43s R.Sadasiva, Major, |
44, N.Purushotham, Major. . «+ Applicants 1:to 3

All are working as Khalasis :'f‘ ‘;_‘g;gf' 05 to 307

"in SBC Division, . Southem-y
Railway, Bangalore. ‘

.45. Nataraj, Major,

working as Khalasi 1n

SBC Division, .

Southern Railway. C

Bangalore. .+ Applicant in A No
T ' 336 of 19897

(By Sri M Raghavendra Achar. Advocate)

v

~

The Divisional Personnel .
Officer, S.B.GC.Division, :
Southern Railway,’ _ '
Bangalores 4  ee gﬁs ondent. .

By Sri M.Sreerangaish, AdvocateJ

all Applications. o
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These applications having comé ‘up for admission/

‘hearing, Hon'ble Vice~Chairman made the following
ORDER

As the questions of law that arise for determination'
in these cases are common, we propose to dispose\of them

by a common order.

2. Application.Nos. 1970 to 1977, 1898 to 1930 of
1988 earlier admitted were posted for regulaépea#ing on
31-3-1989. On that day, Applications Nos. 305 tp'307_
.~ and 336 of 1989 which had not been admittad earlier
posted on that day or on later dates were taken up for
_hearing, without’making formal orders of admission, as
- agreed to by both sides.' | '

3. All the applicants initially commenced their
caraer as '"casual labourers or Substitute Khalasis
different dates from 1970 and.onwards in one or thebther

~ divisions of Southern Railway. ﬂhen working as 'Substi-
tute Khalasis', they were selected or empanelled for |
-regular appointments as Khalasis in the Railways on
different dates. On that basis, they were later appointed

as regular Khalasis from different dates.

4. One Sri S. Yates, who was similariy appointed as
stitute Khalasi was empanelled and appointed in due

 the Divisional Raf lway Manager. Mysore DiVision,Mysore
(*DRM') promoted lbl Khalasis as Wagon Lubricant Attendant

# 5, In Office Order No. /P 524/a/c/Mech‘ d'a'téd 23-5-1983




.(Skilled) (*WLA') in the then higher time séale of
%.260-400 from 1-8-1978 on the temms and conditions
‘stipulated in that order. Sri Yates, who claimed to be
senior to some of them buf had not been_proﬁoted;
approached this Tribunal in 1986 in Applicaiion No.
518‘6f 1986 for 'directions to promote him to the post
of WLA or Fitter from the date his'imm'ediaté_ juniors
" were promoted. On 6-3-1987 a Division Bench of this
Tribungl consisting of Sri L.H.A.Rego, Member (A) and
sri Han;krishna Rao, Member (J) allowed the. said appli-
cation (Annexure-A in A.Nos.‘197d to 1977 of 1988 to
the anngxﬁres of which we will hereafter refer). The
operative portion,of thE'ordér made in this case reads
thus: |

‘20, In the result, we make the_foilewing order:

(1) We direct the respondents to assign
deemed dates of promotion to the
applicant, to the posts of Wagon Lubri-
cant Attendant/Skilled and Fitter,
from the dates his immediate junior
(with reference to his length of ser-
vice in the post of Substitute Khalasi)
was promoted to these posts and re-
determine his seniority and refix his
pay accordingly. :

(i1) Since, however, the applicant has not
shouldered responsibility in these
higher posts, he shall not be entitled
to arrears of salary, till the date he
is actually promted to the post of
Fitter according to his seniority, re-
determine as above. ’

(£i1) This order be given effect to within

‘ a period of one month from the:date .

of its receipt. ' o

21. The application is allowed in thé above
terms but we make no order as to costs”. '

the basis of this order, Varadarajen and 10 othexs

appnoacﬁed this T:ibunal on 5-9-1987 , 1ﬁ;Applicatiohsf
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Nos. 779 to 789 of 1987 for similar reliefs. On 20-6-1988

a Division Bench of this Tribunal consisting of one of us
o ~ (Justice K.S.Puttaswamy) and sri L. H.A. Bego, Member (A)
allowed them in these terms:

"16. In the result, we make the following:
ORDER ' ‘

.13 We declare that these applications are
governed mutatis mutandis, by the ratio
of the decision in Yate's case.,

2. Consequently, we direct Rl and R2 to
notionally promote the applicaents as
Fitters, from the dates their immediate
juniors (with reference to ther lsn?th
of service as Substitute Khalasis) from
among R3 to Rl13, were promoted to these
posts and to determine their seniority

- and pay accordingly, taking into account
thedncrements that would have accrued to
them during the intervening period.

3. The applicants, however, will not be
entitled to any arrears of this account,
not having actually shouldered respon-
sibility in the posts of Fitters. ‘

4, This order be complied with, within a

- period of two months from the date of
| v its receipt. -

5. The applications are disposed of in the
above terms, but with no order as to costs.

We are informed that these orders have not bgeh‘appealed

by the Railway Administration,

6. Applicents in Applications Nos. 1970 to 1977,
1912 to 1930 of 1988 have been promoted as Fitters from
‘ 14/23-5-1986., But, theeother applicants have not so far

been promoted.

7. In these applicatiens maden the dates set out 3

impleading the Railway Administration_enl&, the

é:f.ed'by Yates case and the reliefs grénted'by‘this

R



Tribunal in Yates and Varadharajan's cases be extended
to them on the ground that they are seniors to them and

those promoted on 23-5-1983 by the DMM:

Application Nosi Date of Filing
\
1898 to 1930 of 1988 5-12-1968

1970 to 1977 of 1988  12-12-1988
305 to 307 of 1989  28-3-1989
336 of 1989 31-3-1989

8. In their reply, the respondents have inter-alia
urged that these applications were barred by time; that
- those promoted on 23-5-1983 by the DRM, who would be
affected by granting the reliefs were necessary parties
‘énd that on merits, they were not entitled to the reliefs
sought by them. ’ |

9. Sri M.Raghavendrachar, learned Advocaté has
appeared for the applicants in all the applications. Sri
M.Sreerangish, learned Advocate has appeared for the

- respondents in all those cases.

10.. On the pleadings and contentions urged before

us, the following points arise for determination:

(1) Whether the applications made ‘under Sec.l9
of the Act were in time or not?

(2) Whether the persons promoted on 23-5-1983
by the DEM were necessary parties to these
applications, If so, wheter their non-
joinder disentitles the applicants for any
relief? : ,

(3) Whether the,abplicants are entitled for the
declaration and directions sought in their
applications? _

<
\©

&“@_ w}; now proceed to examine these points in their order:
L o / o | o
ok RE: POINT NO.1

'AWG 7" 11, Sri Sreersngaish at the threshold has urged that

'these\applicationS'made on the dates noticed by 9s4sééking‘
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promotions on the basis of the order dated 23-5-1983 of the
DRM from 1-8-1978 were barred by time and weré iiablé to be

dismissed in limine.

12, Sri Achar has urged that these applications were
in time. |

13, We have earlier noticed that the bHM i$ his order
dated 23-5-1983 had promoted 151 persons as WLA?froh 1-8-1978.
" That order omitting the names of those promoted which is not
material and on which there is ho'controversy aiso, reads

thus:

" In temms of Railway Board's letter No.E(PQA)
I-82/JC/1 dated 13-11-1982 received under CPO/
'MAS letter No.P(PC)528/G/Vol.II of 29-11-1982,
the following employees are fitted against the
- reclassified posts of WLAs/Skilled i n scale
«260-400 retrospectively from 1-8-1978 purely
on proforma basis, They are also granted fur-
ther increments provisionally. Payment of
lumpsum arrears for theperiod from 1-4-1980 to
31-12-1981 at BK.25/- p.m. subject to a maximum
of &.400/~ wherever admissible is indicated
~ against each. Arrears amount is payable for the
actual months during which an employee was on
duty. Even if an employee was on duty for:a day
-during the month, full month will count for
admissibility. Peried of LAP and LHAP will be
considered as duty for this purpose. Arrears
due to higher fixation is payable from l-1-1282."

In this order, the DH& had promoted 151 persons ‘as:WLA'from
. 1-8-1978.

14, Section 21 of the Act which stipulatés‘the period

f17h§”a,imitation for making applications under thelAct reads
~ST N\ : T ’

21, Limitation:= (1) A Tribunal shall not admit
n application, - :

(2) in a case where a final order such as is
mentioned in clause (a) of sub-section (2)
~of Section 20 has been made in connection
with the grievance unless the applicstion
is made, within one year from the date on
which such final order has been made;




o . -9- _
, ‘ (b) in a case where an appeal or represen-’

" tation such as is mentioned in clause (b)
of sub-section {2) of Section 20 has been
made and a period of six months had expired
thereafter without such final order having
been made, withinone year from the date
of expiry of the sald period of six months.

gz Notwithstanding'anything contalned in sub-section
1), where -

(a) the grievance in respect of which an appli-
cation is made had arisen by reason of any
order made at any time during the period
of three years immediately preceeding the
date on which the jurisdiction, powers and
authority of the Tribunal becomes exercisable
under this Act in respect of the matter to
which such order relates; and

(b) no proceedings for the redressil of such

grievance had been commenced before the
said date before any High Court,

the application shall be entertained by the Tribunal
if 4t is made within the period referred to in.
clause (a), or, as the case may be, clause (b),

of sub=section (1? or within a period of six months
from the said date, whichever period expires later.”

This section is a complete code in itself.

15. In our country as in all civilised countries,

laws regulating limitation have been enacted:

16, The Limitation Act,1963 (Central Act No.36 of |
1963) that came into force from 1-1-1964 had replaced earlier
Indian Limitation Act,1908 (Central Act IX of 1908) régulatg
ing theperiods of limitation for suits and other applicetions
in Courts. The juristic concepts and the principles .

’ ;@;EZ7Z>*%g§:Ciated in the interpretation of.these,ActS'ére ébpli-,"
& € ' ' _ s B
'f~“%V‘\\%6a e in deciding the scope and ambit of Section 21 of .the

N o

17. Justice Story in his Tonflict of Laws® 8th Edition,
t,/pag§'794 has propounded the object of the limitation Acts in

a civilised society in thesé words that“have'beqpmg classical:




o

S . . .
¢ Bearing these principles, we must ascertain the scope and

- 10 -

"  Statutes of limitation are statutes of repose,
to quiet title, to suppress frauds and to supply
the deficliency of proéfs arising from the ambi~+
guity and obscurity or the antiquity of transac-
tions. They proceed upon the presumption that
claims are extinguished or ought to be held
extinguished whenever they are not litigated ,
within the prescribed period, They quicken dili=-
gence by making it in some measure equivalent
to right. They discourage litigation by burying
in one common receptacle @ll the accumulations -
of past times which all the accumulations of
past times which are unexplained and have now
from lapse of time become inexplicable. It has
been said by John Voet that controversies are
limited to a fixed period of time, lest they
should be immortal, while men are mortal"J

The Judicial committee of the Privy Couhcil.in_LUCHMEE Ve
BAﬁJEET (20 WR 375 13 BLR177) dealing with the@garlier “
Limitation Act in the country stated the object of that
Act in these words:

"The object of the Limitation Act isAtO'qﬁiet long
possession and to extinguish stale demands".

In NAGENDRA NATH DEY AND ANOTHER v, SURESH CHANDRA DEY AND |
OTHERS (AIR 1932 PC 165) the Judicial Committee of the Privy
Council stated the rule of construction to be followed in
interpreting articlesdf the Act in these words: h

"The fixation of periods of limitation must
always be to some extent arbitrary, and may
frequently result in hardship. But, in cons-
truing such provisions equitable considerations
are out of place and the strict grammatical
~  meaning of the words is, their Lordships think,
- the only safe guide”, .
Our Supreme Court and the High Courts in the country have
approved these principles. In MEHARBAN KHAN AND OTHERS
M\ NION OF INDIA AND OTHERS /{1988) 8 A.T.C. 575;7
ull Bench of this Tribunal had exhaustively reviewed

, the earlier cases and had stated these-ygry principless

ambit of Sectidn,21 of the Act and then app1y~théisame

to the facts of the cases.
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18. Section 21 (1)(0) stipulates that an appliCation.'

. under Section 19 of the Act for redressal of grievances
shall be' made wuthin one yeat from the date :- ‘the final .

order has been made against the concerned person. This
section stipulates or allows & liberal period of one year
from the date of the final_order.

" 15, Section 21(1)(b) of the Act which deals with -
reckoning of representations referred to in Section 20(2)
of the Act, has no application to these cases and, there-
fore it is unnecessary for us to-ascertain,its'scope and -
ambit. S |

20. Section 21(2) regulatcs the period of limltation
to those cases to which Section 21(1) does not apply.

on the constitution of this Tribunal and jn legal pro=--
ceedings had been instituted on or before 1-11-1985. on -
o which day, this Tribunal came into existence. Section 21(2)
stipulates that an application for redressal of grievance
'that arose prior to the constitution of this Tribunal, howb
ever restricting the same- for a period oftﬁr;;;;ars before
the’ cqnstitution of this Tribunalbshall be made within a .
*  period of one year from the date of the final order or

within a period of 6 months whi¢he§§r is earlier.

21, In reality and in substaﬁCQ. the appliéaﬁts claim
\%: otions on the basis of the order made by the DRM on
gim 1983. On the fact'thatthe aPplicants*wére not promotéd

Jl//é; the DRM on 23-5-1983, there cannot be any dispute._

This section deals with limitation for | iéfng gpplications. ‘

d@fothers who ere stated to be their juniors uere promoted.
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We need herdly say that this is no'way altered by‘the R
decisions rendered by this Tribunal in Yates and Varada-
rajan § cases. In other words. the applicants' grievance,
arose on 23-5-1983 on which day, the DRM made his order.
in favour of others. This order, which is the final
order, is the starting point 6f the grievance of the
applicants or the starting point for computing the 1imi-
tation under the Act. On the tems of Section 21 of the
Act. the applicants should have made these applications.
in 'any event, on or before 30-4-1986.

.

, 22, We have earnerinoticed,thét ‘these _applicatio‘ns
are nadevlong'after .30-4~1986. From this it followslthat
these applications made under Section 19 of the Act are
clearly barred by time.

23. On the foregoing discussion, we answer point

No.l against the applicants.

RE : POINT No.2;~‘

, 24. Sri Sreerangiah has urged that those promoted by .

——

vt s sana Sois rm e

» the DRM on 23—5—1983 over whom the. applicants claim promo-

tions on the ground that they are seniors to them, were
necessary parties to the proceedings~and.that in their -

absence thsse applications were liable to be dismissed in

C"Sf Sri Achar réfuting the . COntention of:Sri

ﬁﬁiSreerb gaiah urged that for granting the declaration _
S
‘gough by the applicants in terms of the oarlier orders.

N ﬁ"“"/@ ,those promoted by the DBﬂ on 23—5—1983 wore neither

aora~ -
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‘those promoted on 23-5-1983, which necessarily means that

4But, strangely the appllcants have not 1mpleaded them.
" On . this: bbjection being raised by the respondent in his

Q,promo*l;ions and senlority On that, this objection was not

7" examined and dec;ded 1n those €asesSe But, that is not the

- 13 =
also the reliefs can be granted"by this Tribunal.

26. "ie have earlier noticed the reliefs sought by
the applicénts; 1f the reliefs sought by the applicants

are to be granted, then they would all become seniors to

all of them would be adversely affected [oide: Para 5 of
the Full Bench decision dated 31-3-1989 of this Tribunal
in T.S.GOPI1 AND OTHERS Ve DEPUTY COLLECTOR OF CUSTOMS
CUSTO“S HOUSE, COCHIN AND OTHERS - O.A. Nos. K.-238 of1987
ETC._/. From this it follows that all those promoted
on 23-5—1983 are necessary parties to these proceedings.

reply which was also pressed at the hearing, the appliqants
did not seek leave to implead them and rgmédy this defect.

If that is so, then we do not think that we should give an
oppqrtunity tg the applicants to'implead them-and:xemedy
this defect. We are of the view that the pfinéiples _
eunuéiated by the Full Bench of this Tribunél in Gopi's: 4, -
case should oﬁly’bé read as only affording én*opportunity

to the applicants to remedy the defect and cannot be read

as directing this T;ibunal to compel the applicants to

emedy that defect. - |

position_in the present'cases.
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28, As the necessary parties have not been impleaded o
and notified, even assuming that there is any merit 1‘.;he
claims of the applicants, then also these applications are

liable to be dismissed for want of necessary parties.

29. On the foregoing discussion, we answer point No.2

against the applicants,

RE:POINT NO. 3.

30. Sri Achar has urged that the cases of the appli-

-\“\

w

éénts were in all fours with Yates and Varadarajan's cases
11 of them were entitled for the very reliefs granted in

thosé cases.

'-_.V:ﬂ'&r 4. /

/ 3l. Sri Sreersngaish disputing the correctness of the
ffbontentiOn urged by Sri Acharhas sought to distinguish these

cases on more than one ground.

32. We have earlier found that these applications
were barred by time and reliefs even if well founded cannot
be‘granted for want of necessary parties. Both these con-
clusions go to the root of the matter and affect our juris-
diction to examine and decide the merits. If that is so,

then we will not be justified in examining the merits and

-

pronounce our views., We, therefore, decline to examine this

point.

33, On our answers on points 1 and 2 these applica-

tions are liable to be dismissed. We, fherefore, dismiss

these applications, But, in the circumstances of the cases,

-—

we direct theb???i?? Ep}beaf the;xvown c0§ts,_m )

sd|- <al.

q‘. )—\ ’ . . :
5ATIVE TRIBUNAL ! VICE-CHATIRMAN J o MEMBER( A)

i

*hoﬁﬁbte. I have signed this order on 18-4-1989 at Bangalore i
~as I will not be in station and will be in Caglcutta N

on 21-4-1989 to which date these cases _stand posted
for prouncement.) . %Y " g%

uESMéE\R(A) e )y
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