' APPLICATION NCS,

Applicants .
Shri T.K. Pandarish & 15 Ors

To

1. Shri T.K, Pandarish
Haad Clerk
. ESI Corporation
Regicnal Office
‘No. 10, Binny Fields
Bangalore - S60 023

2. Shri y, Rapmechandra Raeo
" Hsad Clerk
€SI Local Office
Sresranapuram
Bangalore ~ 560 021

3. Shri T.R, Santhanasundaram
Hsad Clerk
ESI Corporation |geal Offigg
Ragappa’ BLEEk=:
Bangalore. & - 569 921:

S ""~.»",.\'_' - 0l P

4, Shri 8. Ramachandran
Hsad Clerk = . '
ESI Regional Office
tio. 10, Binny Fields
Bangalore = 560 023

5. Shri N.S. Seetharam
fMlanager
ESI Local Office
Tilak Nagar
Gunthakal « 515 801
Andhra Pradesh -

.
-

i e ” . : : ‘ S

e CERTRAL ADRENISTRATIVE Taxaurm
o . . BANGALDRE BENOH

R X R X

cQamaroial Ccaplex(ﬂnn)
!ndiranagar
Bangelors - 560 038

Dated a@@ JAN 1889

1580_10_1585, 161410 1521, SR
- 74810_AND_1875/88(F) :

v/s

Resgondents

~

The aegicnal Director, €SI Corporation,
Bangalore & anothsr

6. Shri §, Jagadekaveata R
Haad Clerk .
ESI Local Office
Shivajinagar
Bangalore -~ S60 001

7. Shri 8.8, Kimaran
Hesad Clerk -
ESI Corporation Regional Office
Ro, 10, Binny Fields
Bangalota - 560 023

8. Shti KQR' Subbaraman
Hsad Clerk
ESI Corporation Local OFfice
falleswaram btast - —~—-~ -
Bangalore = 560 055

9., Shri S. Sresdharas
Hsad Clerk :
ESI Corporation Regional Office
Ne. 10, Binny Fields
Bangalore - 560 023

- 10. Shri E, Natarsjan

Head Clerk

€SI Corporation Regional Of fice
Ho., 10, Binny Fields _
Bangalore - 560 023

11. Shri P, Kunhiraman
 Hsad Clerk
ESI Corporation Regiecnal foice
. No. 10, Binny Fislds
Bangalote - 560 023

000l
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12,

13.

14.

1s.

16.'

Shri H.B. Taukclli
‘Manager

ESI Corporation ‘Local Offieo
Bijapur :

Shri V¥, Gundu Rao
Manager

ESI COrporation Local Office

Oharwad

Shri M, Narayanasvemy
Manager

ESI Corporation Local Office

Kanjangud

Smt B.K., Seetha

Manager

ESI Corporation Local Office
Malleswaram

Bangalore - S60 003

Shri{ S. Shamanna

Manager .

ESI Corporation Local Office
Harihara (II)

Harihara

Chitradurge District

Lo a0 g

LN

26,

i f, - ]
L R - . .y
. "\\';
N N

Shri V. Naraiinhl Holle
Advocats -

No. 1762, 6th Mein

'0* 8lock, II Stage
Rejajinager

Bangalore - 560 010

Shri S.K. Srinivasan
Advocate

No. 10, 7th Temple Road
15th Cross, Malleswaram

‘Bangalors - S60 003

The Regionael Director ,
Employecs State Insurance Corppraticn
ESIC Building

No. 10, Binny Fields

Bangalore = 560 023

The Director General

Employees State Insurance Corporation
ESIC Building, Kotla Road

New Delhi = 110 002

‘Shri M, Papanna

Advocate

99, Magadi Chord Roead
Vijayanagar

Bangalore - 560 040

Subject s SENDING COPIES OF ORDER PASSED BY THE BENCH

Enclosed herswith please find e copy of ORDER passed by thia Tribunal in the

above said applications on 23-12-88,

!

Encl ¢t As abovs




IN THE CENTRAL ADMINISTRATIVE TRIBUNAL . \
BANGALORE BENCH: BANGALORE

Deted the 23rd dey of December, 1988

Before

THE HON'BLE MR.L.H.A,REGO, MEMBER(RA)

APPLICATIONS NDS,.1580 TO 1585 OF 1988(F)

C/w. 1614 TO 1621 OF 1988 & 1810 end
1875 of 1988(F):

1. T.K.Pandarish

$/0 T.G.Krishnemurthy, -
Head Clerk,ESIC Regional
Office,Bangalore=23,

Applicent in A,1580/88

|
s 1
‘2. V,Ramachandre Reo
. S/o0 lete D,Vittsl Reo, :

Head Clerk,ESI Local Office,

Sreersmapuram,Bangalore=21, -do- A.1581/88

3 T.R.Santhanasundaram

S/o T.S. Raghunathacharye,
Head Clerk,

ESIC Locsl Office,

Nagappe Block,
Bengslore=2%,

-do~ AR,1582/88

4, S,Ramachandren
S/o V.S.Sengamechuara .
Heed Clerk, ESI Regional Office,

Bangzlore-23, .o -do~  AR.1583/88

. l
5. N.S.Seetheram S/o N,Sreekan-

teieh, Menager, ESI Locel -
Office, ESI Corporetion,

Tilak Negar,Guntekal=515 801, -do- A.1584/88

0000002



&

6. N.Jagsdekaveera
S/o Lete A,Negesh Ren
Head Clerk ,ESI Locel Office,
Shivejineger,Bangslore=1, Applicant in A,.1585/88

7¢ SeS.Kumaran

48 ymers,
Head Clerk, Regiorel Office,

ESIC, Bangelore=560 023 -do- R.1614/88

8. K.R.Subremen,S55 ysars,
Heed Clerk, Locel Office,
ESIC, Malleswsrem Uest,
Bangelore=55, oo -do~ R.1615/88

9, S.Sreedhsre
52 yesrs, $/o G.Sempangi Neidu,
Head Clerk, Regioml Offics,

ESIC, Bangelore=23, ~=do- AR.1616/88

10.E,Netarejan,
48 years,
S/oc K.Ellepps,
Head Clerk,
Regional 0ffice,

ESIC, Bangalore=23, -do- h.1617/88

11.,P.Kunhireman
47 years,
S/o0 P,Ramankutty Guptan
Head Clerk,
RO of ESIC, Bangelore-23, -do= R.1618/88

12,M.B.Tanksali
56 years, S/o Bhim Rao,
Menager Lo, :
ESIC, Bijepur .o -do= R.1619/88

13.V,.Gundu Reo,
49 years,
S/o B.V.,Naraneppa,
Mmanager, lLocal Office of ESIC,
Dherwad, .o -do= R.1620/88

14 .M. Narayanasuamy,
52 years, S/o Munisuamy,
Menager, LO of ESIC,
Nanjangud. .o -do- A.1621/88

0....0..3




Ve

15, Smt.B8,K,Seeths
U/o K.N.Daearathi,
Menager, ESI Locsl Office,
Re4yejtnager, ‘
Mallesuerem,Bangslore-560 003, Applicent in R.1810/88

16.5,Shamenne S/o0 S.V.Subbe Rao
Menager, Locel Office(Harihare II)
£51 Corporetion, HARIHARA,
Deeangere Tq. -do= A.1811/88
_ .

(Shri V.Nsresimhe Holls,Advocate for applicents :
in Rpplicetions Nog, 1580 to 1585/88. end ;
1810 and 1875 of 1988, ’

" S.K.Srinivasen, Advocate for the epplicents
in Applicstion Nos.1614 to 1621/88.)

-vs.-

1, .The Regionel Director
Employees State Insurence Corporation J
ESIC Building, No.10 Binny Fields, i

/& Bengelore=560 023. J

lsd | | |

i &t‘ﬁ' 2, The Director Generel

&'2\ \ Employess State Insurance Coiporation

\‘%\‘ ESIC Building, Kotla Road, , '

G NEW DELHI-110 002, .o Respondents
N in all| the

T applicestions.
(By Shri M.Papanna, Counsel for Respondents)

|

These epplicetions coming on for hearing (

this day, the Hon'ble Member(A),made the following:

ORDER

These are in all 16 applicetions,filed under
Section 19 of the Administrative Tribunals Act,1985,

wherein the main prayer is, to direct the respondents(R)

«%, to




to fix the pay of the spplicents (A) in the

post of Head Clerk ('HC! fof short) under
Fundamentsel Rule ('FR‘ for ghort) 22-C,uith
reference to the psy last drewn by them, in
the pay scele of the post of Upper Division
Clerk In-chasrge ('UDC I/c' for short, es
distinguished from 'UDC' i.é., Upper Division
Clerk) with retrospective effect and to grant
them all consequntiel relief, inclusive of

errears of pay.,

2, Shri Nerasimhe Holle, learned Counsel,appears
for the epplicants in Applicetions Noe.1580 to 1585,
1810 and 1875 of 1988, which for ease of reference,

shall be designeted as the ‘'lIst Set', while Shri S.K.

Srinivasan,leerned Counsel ,appesrs for the applicents
in Applications Nos.1614 to P621, which for like
reason, shall be designated %s the 'IInd Set',

Shri M,Papenne, leernsd COUHLGI sppears for ell the
respondents in both thse iet end the lInd Setsof gppli-

cations,

|
3. Since both the sete of applications ere alike,

in point of fects end lew, they ere heard together

and sre deslt with by & common order,

4, The background to these ceses is succinctly
brought out, by the following |tebuler statement,furnish=

ing the relevant details of the service curriculum

vitse of the verious applicents(designsted by their

respective

‘i



by the respondents:

- 5 -

3

respective Application“N6§Tt0—faciiitata—reﬁs;enca)_ae~ba§9d on the date furnished

: Fixation of pay(Rs)p.m. in
Date of appointment to Pay(R)p.m. imme- the post of HC or its equi-
Applice~ the posts of: diately prior to velent.
tion No. it i ——- promotion as HC e it D S
0. C. u.D.C H.C. or its ff-f'.‘f-f‘iff-;f- _Ordofnel | i Revised
Regu~- equivalent, uoc ub o o
ler) 1/e. (deemed) (In-cherge) Dats Pay i Date Pay
. 1}
1 2 3 4 5 6 7 8 -9 10
1580 23.10.69 26.3.79 24.9.1979 428/~ 455/~ 24=9=79  455/- 22-7-81  455/-
to ' .
21.9.79
1981 1-10-66 11.10.76
to :
30.10.76
24,11.76
to
10-4=77
2~5=177
to
6.10.,77
17.4.78 25=1-79 23=-3-79 470 22,3.84 470/-
1582 9.11,70 . 22.9.79 7=-7-80 17=-7-80 440/~ 6.8,80 455 /-
1583 9.11.70 15.5.79 10.9.79. - 455/~ 27=4~81 455/~
' to to
. 15.8.73 30.8.73
> -
o 31;2°73 23.8.78  455/-
10 o to 000000'6
10.6.75 10:8:%2 |



S T & 5 6
31.8.75 10.5.76 428
to
9,5:76
1585 9.11.70 30.8.79 3.10.,79 416
to to
2.10.79 4,1.81
. . 1.5.81 440
1810 6.10.66 25.5.78 416
7.7.78 31.7.78 446
' to
31,7.78
1875 1.10,66 19,10.70
' to
3.1.71
~ 5,5.75
to
11.6.78 12.6.78 452
11. IInd SET.
1614 15.4.60 15,1.79 15=2-80 452%
‘ 16.2.83 488
(*Penalty of stoppege of 2 increments
1645 20.2.67 13.6.78 |
to
6.7.78
oo 1=-7=79 452

1.8.78

455

-z———-—--—g ————— - ——-—:-—--19——
455 22.8.78 470  23.11.82 455+
15PPR,
440 3.10.79 440  1.8.80 440
- 9-6~81 455 ? 455
- 25,5 78 440 /
440 30,9.78 440  17.6.81 440
485 22.8.78 485  17.8.84 470+
15pP.,
440 16.3.81 470 - -
- 10.3.83 515 - -

due, imposed on 1.2,77 & 1.2.78)

147479

455

13.12.82 470

L)

2

O

0......';7 Q:

E4




1 2 .3 4 3] 6 7 8 9 10
1616 3=-2=67 20~5-78 13-3‘79 440 ~ 455 23.3.79 455 17.6.81 455
1617 15.12.68 11.4,77 17,79 428 455 3.1.83 455 1981 455
to :
A 20,3.79
1618 9.,11.70 22.8,79 3.10,79 428 455 ' 3,10,79 455 1982 ,‘55
1619 ' 2,12,66 2.5.78 26.3.79 476 485 17.4,.,79 485 6.8,.,80 500
1620 9,111,170 16.8.79 1Q.9.79 428 455 5.9.79 455 - 455
- 24~2-81 440 - 11f3-81 470 - -
Do 1621 1.,10,66 10.5,76
\ e to
116.76
4.1.78 12.1079 452 470 3.2.?9 470 - -

NB: (1) ‘PP' means "Personel pay"

(ii)The detsils of the period intervening between promotion.from the poet of UDC 1/c(or in some csses,
from thet of UDC) to thet of HC or the poste equiv Fereto,are not furmished,these minutise
heing unnecessary, This period is seid to cover egt‘/igl‘s\cp\ 8! leave, joining time, trensit
period etc. iQ_/rf ~E N\ :

(iii)There ere some gaps/disparities here and there‘;:im%%%fugrﬁished by the respondents,

which would have to be Pilled in/resolved if rﬁ{egtf be, gty the t(imfl‘e of compliance with the

: decision§ in these cases, i\ B )) B
\\\1“/ F ; D‘, -
| . N 2\ o /ey 8
r . . Y - Vi - !
.f‘.-;\\‘. | . \’( DdlSl“““04 » esoseceo
o R _ ‘ N } : : .



Se The epplicents sre all serving in the

Employees State Insurence Corporetion, Ksrnatekas

Region(ESIC(K), for short) un

6. Rccording to the rae

I1Ird Centrel Pay CbmmiQSion,

jer R-1,

sommendetions of the

the pay scales of the

employees in the Employees State Insurance Corpora=

tion, came to be revised,with

The comperative pay scales of

effect from 1-1-1973,

the respective posts

before and after revision,uere as followses

Inspector or
Menager Gr.
IIl.

- — D s S - G TR AD G D G D G G S T e e T - e

NB: Consequent to revision of

Cstegory“ -

Pay Scale(Rs.)

s B oy ey P G e W T e W e e S A g G S

the pay scales the

Cherge Rllowance of Rs,.25/- per mensem ceme to be

discontinued,

7. Some of the epplicents are seid to heve

been promoted to the poste of
“
Inspectorg¢ or Managesr Grade 1

il

——’

Assistaent,

11(eg. A.N0o,1583) from

Insurencse

1

S.No. e m——mmccmmemmee |
of post. Prior to 1.1.1973  After 1.1.1973
---------------------- “-—----T---—_-----n_n-—-----u----q-.
(1) (2) (3) (a) |

(i) U.D.Co 130-5-160-8-200 330-10-380-E8~1
£8-8-256-E8-8- 500-EB=15-560.

280.

(ii) UOC I/c  130-5-160-B-200 ~ 425-12-530~EB=15=
£B-8-256-EB-8~  560-20~600.
280-10-300~P1us |
Charge Allowencs
of Rs,25/-| per
mensem,

(ifi) HC or Assis- 210-10-290-15- 425-15-500-E£8=-15~

tant or 320-EB-15-435. 560-20-700.

thet |

i

N



»,

~short) for the seke of correct connotstion.

- jto the pay lsst drewn by them ,in the post of UDC.

-9 -
thet of UDC or UDC I/c. All these three posts,

are seid to be fidenticel in the time-scasle of pay,
with that of HC viz., Rs,425-15-500-EB=15-560-20-700
(Revised), A1l these four cetegories of posts which
are the terminel posts of promotion;in the cases
before me, in which the applicants contend.that their
pa; has not been correctly fixed under FR 22-C,uill

be designated as a cless,ee the Terminal Post('TP' for

8., The applicents cleim thet their pay on
promotion to the post in the TP,fram the post of
UDC 1/c,ought to have been fixed.in accordsnce with
FR 22-C with reference to the pey z:%t;draun in the
post of UDC I/c end not in that of UDC, which wes e
stage lowén, They allege,thaf R1_denied them this

benefit ancd fixed their pay instesd,uith reference

bilities, than thet of (BC I/c anc therefore,they are

entitled to the benefit of FR 22-C, with reference t
the pay last drawn by them,in the post of LOC 1/c,

while fixing their pay in the TP,

g9, They stete,that their collesgues ;n the

ESIC, similarly placed like them,had piled Applications

()&

Nos,.67 to 69 and 78 of 1987__§?ore'thia very Bench of

the Central Pdministrative Tribunel /[ C.5.GOPAL SHARMA

They further claim,thet the TP,enteils higher responsi-~

o]

4 3 ORS, =-vs.~ DIRECTOR GENERAL, ESIC, NEW DELHI & ANR.J

N/}

——

ard




| - 10

and hed succeeded in getting & decision in their

favour, in derivimg the

® .

benefit of FR 22-C in the

fixation of their pay,in the TP,uwith reference to the

pay last drsun by them,in the post of uoC 1/c. The

operative paﬁt of the jqumant,randered in the afore=

-

said applications on 26=5=-1987 resds thusi

|
"5, We have considered the rivel
contentione carefully. We do
not esgree uwith Shﬁi Papanna
that merely becauge the appli-
- cant held poste of LODC 1/c es
a temporary aqrangsment they are
not entitled to the benefit of
FR 22-C, We ere unsble to under=
stand houw the posﬁs of LDC i/c
can be trested as ex-cedre posts,
As e matter of fact posts of
UDC i/c existed at the materiel
time in every depertment of
Government, Therefore, we do
not agree that thﬁse posts were .
ex-cadre posts disentitling the
applicents to the|benefit of
Fﬁ 22C on their appointment as :
Head Clerks, [We $ave gone thro=
ugh the decision of this Tribunal
in A.No8.170 and 171/86 anc we
are entitely in agreement with .-
the decision rendéred therein
that the post|of Head Clerk
carries higher responsibilities
then thet of a UDC i/c end is
in fect a promotional post. e
therefore hold that the appli-
cants are entitled to fixation
of their initial pay es Head -
Clerk under FR 22C with reference
to the psy drawn by them as
unc i/c immediately before their
appointment t@ the post. The
respondents u}ll Pix the initiel
pay of the applicents accordingly
and pay the applicents all conse=
quentiasl arrears flowing there-
from, ’ }

. 6. Inthe result, the epplice-
tions ere alloued. Perties to bear
their oun costs.”

%%L‘ 10.The

v et st e 0 2 1




they came to knov of the sbove order, dated 26-5-1987

10, The applicants state, that soon e fter

- 11

of the Tribunel, they represented to R=1,to extend

the benefit of that order to thsm,

did not get e favoureble reply from R=1, submitted a

further representation to R-2,

8t a glance,the relevent details of the detes relating

to

1580
1581
1582
1583
1584
1585
1810
1875

Some of them.,uwho

11, The follouing tebular statement furnishes

(1) fixation of pay of the appli-
cent, in the TP,

(i1) their representation thereon

to R-1 and R-2;

end

(1i1)the reply of R1 and R2,to
these representations,

Fixe=

tion of
pey in
the TR

22,7.81
22.3.84
6.8.80
27.4.81
23.11.82
?
17.6.87
17.8.84

Detes perteining to

- A T — . — D S T S S D S Sy, G T gy D g L) TS S R D CRICH D G

Repn.to ODisposal Repre-
R=1 - of repre~ sentae-
sentation tion
: by R=1, to R2 .
(3) (a) (5)
1. Ist Set:
= v
26.5,87 21.6.88_ 27.7.88
25.4,88 " 3.8,88
28.4,.88 " -
20,4.88 " 27.7.88
11.5.88 ". -
13.5.88 n 29,.7.88
2504.88 " 1.8.88
7.6.88 "

11 1ind Set

]

e

et

Dispo-
sal Sf
“Teprn,
by R2

0.0...012

e




Pt o

DN NN € IO 5 M 5 M ¢ M ) I
1614 10-3-83 21-4-1988 21.6.88 | - - 3.10.88
1615 13,12,82 25.4,88 n - - n
1616 17.6.81 21.4.88 " - - "

1617 1981 " ~om - - "
1618° 1982 " n - - "
1619 16.8.80 25,5.88 n - - e
1620 1979/81 - 28.4.88 oo" - - n

1621 ? 30.5.88 " 1.8.88 . 2,9.88 on

- s T e R - D G O €T D L — D D = ) R - - T ) D @R TN D A W D L g e O Ty -n WV ED TN . AT ST T G D - .

. 12, The spplicents have appsnded copies
of their_representations_asvgbove,to-R1 and R2
"and of the replies of the latter thereto(negativing
their request) on their respective applicetions.

13, Aggrieved, the applicents have approa-
ched this Tribunal,through their present applice-

tions‘for redress,

14, The respondents have filed their reply
to Applications Nos.1514 to 1621 of 1988, resisting
the same, Tﬁ;se were heard by me on 25,11.1988 and
thairlfurthef hearing wes adjournecd to 8,12.1988,to
eneble counsel for the respondents,to produce certain |
documents,uhiéh wvere considered by me as essential, to
help resolve the preliminary objection ofAlimitation '
raised by him. When the matter in regerd to the
aforesaid epplicetions came to be further heard on

8.12,1988, Counsel for the respondents filed some

Jw - of

"




- 13 =

of these'dqcuments,along with a stetement of
edditional objections,in respect of A.Nos.1614
to 1621, serving a copy thereof onvtha Counsel
for the applicenfa in these éeéeﬁ. He however
expressedAinability to ergue the matter,owing to
unforeseen urgent ressons and prsyed for a short
adjournment. The matter was therefore édjourned
to 20-12-f988,t6 be heard elong with thevconnecfed

" applications aforementioned,

15, When the cases were heard on 20-12-19388,
Shri Papanna furnished copies of the following

references on my directions

(1) Letter N0.53,A=27,17.1.76 Estt.Dated
23.7.1980 addressed by R=1 to R-2.seek-
ing clarification regerding fixation
of pey, in respect of UDC I/c,on implemen-
tation of the revised scale of pay,
pursuant_ to the recommendation of the III
Centrsl Pay Commission,with reference |
to the instructions issued in this regard
by R2,in his Memo dated 23-6-1980.

R1 had cited therein,tuo specific
ceses,one of Shri V.Krishnamurthy and
the other of Shri N.S.Sreepgde.Rao
result ing in recovery of substentiel
excess payment of emoluments,on asccount
of revised fixation of pay in the TP. He
had stated therein that quite a number
of cases necessitated revieu,in this
light to help determine the totel quantum
of recovery of emoluments,ouing to revised

R

- : ' -

fixetion




14

fixetion of pay, R1
instructions from R
tion of pay of the e
and had brought to h
ing clarification fr
recovery of excess p
cases was gbeyed end
- were being allowed t

emoluments as at pr?

|

(i1) D.0. Lette
Estt.l dated 27-6-1

the Regiorel Directo
inviting attention t
dated 23,7.1980 aFog
the severel reminder
impressing the need

in regard to fixatio

He had further
20-25 cases uefe inv
recovery of emolumen
according to the rev
and hed brought to ¢
this recovery wuwas sé
tions from him,

16, Shri Papanne inform

yet issued instructions in the matter, either in

regard to fixation of pay or 7

payment of emoluments,

-

hed therefore sought
2,in regard to fixa-
mployees concerned
is notice,that pend-
om R2,in the matter,
eyment in these two
these two incumbents
o continue to draw the
sent,

r No.53.,R.27.17.1.76
81 addressed by R1 to
r, ESIC under R2.,

o his esrlier letter
ement ioned, end to

s sent thereon and
for instructions early,
n of pay in the TP,

- that #&
stated therein/about
olved.,uhere excess

ts was to be effected,
ised pay fixation

he notice of R2, that.
syed, pending instruc-

ed,that R2 has not

ecovery of excess

17. As gscerteinasd from Shri Papanne in the

course of ths heering, pey of
sets of the epplications was f

H

—

the applicents in both

ixed twice in the TP




88 under:

(i) The pey was oriqinally fixed
under FR 22(e)(ii) / Cole.? end 8
of the tabular statement in para-4
sbove/ with reference to the pay
draun as UDC I/c immediately prior
(col.6 ibid) to promotion in the
TP, safeguarding however, ths pay
drawn as UDC 1/c.

(ii) The esbove pesy wes later revised
(Cols.9 end 10 jbid) under FR 22(C)
with reference to the deemed pay
drewun as UDC (col.5 ibid) without
safeqguarding houever,the pay drsun
as UDC I/c (Col.s ibid),which resul-
ted in substantial recovery of the
emoluments alresdy dreun,by the
employees,sccording to the originsl
pay fixation.

18. Shri Papanne filed a reply to A.No.1580 on

20-12-1988,countering ths same,serving a copy thereof, |
on counsel for the applicant therein, and submitted ‘
that he proposed to sdopt the same in respect of the

remaining applications in the Ist set. o

| 19, When Applicstions in the IInd Set
ceme up for:hearing on 25-1i-1988; Shri Pgpanna’
reised the following preliminary objectiode.A Firstly,‘
he submitted, that these applications were not filed
individuslly, in Form I,es prescribed in Rule 4 of

‘ Q%) | the

—
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the Central Administretive Tr
Rules 1987, but in a combined
permissible under these Rulés
applications could not be ent
Tribunel,

20. On the face of it,

of Shri Papenna seems captisns

ibunel(Procedure)
form,uvhich wes not
and therefore,these

ertained by this

this contention

and does not ring

true,es the "seeming” infirmity;does not in any
manner fetter the even course df justice, It ﬁust
be remembered,that the reason of lew is the soul
of 1aQ snd in that context, one has to beer in

mind the legal maxim,that too mﬁch subtlety in lev

is discountenanced - ﬁ;g;; subtilites in jure reprobstur.

This Tribunal hes accordingly entertained many epplica=

tions of the like,hithertofore. In this background, it
is apparent,that Shri Papanna| is mak ing a fetish.oﬁthe
so celled infirmity and fherarore,his contention in
this regard,hes merely to be stated to Se rejected

outright, as bereft of merit,

21. Shri Pepanna next raised the other preli-

minery objection,in regard to|the IInd Set of eppli-

cstions, on the score,thst they were hit by thse bar.of
limitation,under Section 21 of the Administrative

Tribunals Act,1985., He it8rated this impediment,in
regard to the Ist det of applicstions elso, stating,
that the cause of action had srisen,for all the

applicents,as long beck as between 1980 to 1382, He

W

P

elso
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elso urgeq,thag ell these applicetions vers nat
maiﬁtainable; as the grisvance therein arose

from an\3¥de: of pay fPixation,passed on a date
"more than 3 yesrs 1ﬁmadiataly preceding the consti-
tution of this Tribunel i.e., 1-11=1285 end there-
fore,this Tribunal in'fhe iight of ite decision

in ATIR 1986 CAT 203 (V.K.MEHRA y, THE SECRETARY,
UNION MINISTRY OF INFORMATION AND BROADCASTING)

had no jurisdiction, pover or suthority -to enter-
tein this applicetion and.tharefore,tﬁeee epplica-

tions were lisble to be rejected in limine.

22, He pointed out, that ESIC, New Delhi,
had by its memo dated 23~6-1980(Ann.R=1, in the
Ist Set) clariffied inter slis,to all the Regicnal
Cirectors of ESIC, as to the manner in which the

¥ post of & '

pay in thg/HC‘should be fixed, This was itersted
by R=1,by his Memo dated 21=7-1980(Ann,R=2), to all
the Local Office Managers of ESIC, It was stated
in the sgid Memo,that the post of UDC I/c,ubuld be
trested as an ex-cadre post,tillAthe Recruitment
Regulatfions for the said post,uere finelised end
that the pay in the post of HC,would be fixed under
FR 224CY,with referénce to the pasy drewn as UDC,on

the date of promotion as HC,

23, Shri Papanna affifmed,that the psy of

all the applicants was fixed accordinglyvon their

££ promotion

-

© A rr—— o s ¢ go i s
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promotion to the post of HC.

the seme without demur,over t
the instructibns contained in
deted 23-6-1980 and 21=7-1980
stances, he esserted,that the
barred by limitstion snd also
ing their pay fixstion,in the

distance of time,

24, Shri Pspanna asser
applicents,had addressed ahy
the concerned suthorities in
eqgrieved with the fixation o
according to para 17 abové, e

by them to R=1(and by some,to

ted in para 11 above., ARe lon

nd they sccepted

he years, inclusive of
the aforessid memos
« In these circum~
epplicants wers

estopped from question—

post of HC,at this

ted ,that none of the
representation to

the ESIC, thet they wers
f their pay,in the TP,
xcept those submitted
R2 es well) as indice-

g 8 period verying from

6 to 8 years had elapsed, from the deste,the actuel

ceuse of action had ericen to
therefore,the applications he

the ber of both limitetion, ss

25, Countering the que
meintainability,rsised by Shr

Shri Srinivasan, Counssl |for

IhiSet, relied on a long cate

to develop his argument?

- - e - — - —— DV D - W e CH -

S.No, Citation
(YT (€2 I T
(1) AIR 1982 Cel.307 ' In
- |
/KUMAR VEDA KANTHA gel
SINHA vs, STATE OF = 519

WEST BENGAL & ORS/

them, he stressed, end
submitted, were hit by

well as meinteinability.
>

stion of limitation end
i Papenns, st the threshold,
the applicants in the

na of rulings as under,

— - > - - S gy D VD D S Y g TS D e i S mg P KD

considering the question of
ay, ths merits of the case
uld be taken into account as
o the effect of delayed

nt of relief,

....-.0...19
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(£8) AIR 1982 Delh{ B3
(S.C.MALIK v. P.P.
SHARNA) '

531

1C
R-
M NANDANWAR
0.1.)

iis 986 A
( ) AANSHA
SITARA
ve, U

(iv) RIR 1986 SC 508

(RAGHUBIR JHA vs.
STATE OF BIHAR &
ORS.)

{¥) AIR 13586 SC 2086
{K.R.RUDGAL & ORS.
ve R.P,SINGH & ORS, )

(vi) 1986 ATC 531
Bombay Bench
(MANOHAR SITARAFM
NANDANWAR v.U.0.1)

(vii)AIR 1988(2) CAT 499
Calcutta. .

(ANANTHA KUMAR MONDAL

Vo [-l.OCI. & URS.)

Delay in meking petition would
not be & ground for rejecting
relief if eppointment had been
vnconstitutional, ‘

Limitetion for epprosching the
Tribunal,commences from the date .
of rejection of the repressnte~ |
tion ,egainst the impugned order, !

Suit filed within 3 yeers from
the dste of communicetion of the
order of rejectior releting to
discharge of a Government servent
Ber of limitation does not spply.

Petition challenging inter e
seniorlty,filed efter 18 yesrs |
after icssuance of ths Ist I
Seniority List,dismissed on
grounds of laches, :

Limitation commences from the

dete of rejection of representa—~
tion (relsting to retrospectivse
promotion as & result of revisior
of seniority). |

Cleim for Overtime #llowence
relating to the period from :
3,4,66 to 18,8.,72 = Rpplicant |
beceme suwere of his right only,
sfter the right was establi~ |
shed by 8 judgment delivered
on 30-5-79, Applicant there-
after mede represemtation,
starting from 1980 conuards,
A1l representstions remsined
unansuered, Final decision
teken on 11-8-1386 when the
¢laim of the applicant and
others similerly plesced employ-
€8s were- re;ected,fetition
filed on 23=-2-87.cleiming the
above relief = Application ,
held to be not berred by time.:

& 20



(xii) 1987(2) ATC 852 Celcutts
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(viti) AISL] 1987(1)CAT 489
' Patna Bench.
(MAJOR YUDHISTIR SING
Ve GQOQIP & ORS.)

(i1x) ATR 1988(1)CAT 1,
Principel Bench Delhi.
(B.KUMAR v, u.0.1.

& ORS.)
(x) AISL]D 1988(2) CAT 217

Calcutta Bench,
(BIBAS CHAKRABORTHY &
DRS. il ¥ 2 -

(xi) AISLD 1988(2) CAT 273
Delhi Bench,

(RAMNATH CHADHA v. v.0.1. )

Bench.

(KANAK KUMAR SINHA vs,
CHAIRMAN, CENTRAL BOARD
OF DIRECT TAXES & ORS.)

(xi11) 1987(2)RTC 444 Jab.Bench

(GOPAL ANANT MUSALGARONKAR
-vs,~ UOI & ORS.)

T 4

‘UODQI[& Orso)

- e D o ST gy On e, S W R O O e W e S €03 €N W e D OD W S 6D

Limitetion sterts with refe-
rence to representation and
not advice of a decision
(releting to retirsment),

imitation runs from the

ete of rejection of the
epresentstion end the same
i1l not hold good where the
eptt. concerned.chooses to
ntertein & further represen=
ation and considers the same
n merits before d1=p081ng

P the same.,

o Or?m O€ nar

imitation does not apply,
ince the epplicents uere
onstently pursuing their
laim when the cesuse aross

n mid-seventies, Their

laim was said to be under
oncideretion and wes not
sgatived., Application filed
n 1987,was not hit by limi-
tation.

e J OO OO 5 T

Applicent uee discherged in
1959 &and regppointed in 1962,
Tpe intervening period was
treated es bresk in 1979.

It was held that the 1859
order merged with the 1979
ohe* hence there wae no bar

of limitation.

Tle deley of about 6 yeers
on the part of the respondente
in settling arreare of sala~
r9 wes unconscianable; hence

interest was a2uerded,

Court or Tribunal has the
judicial discretion to decide
tpe plea of laches and remis-
nEssain filing writ petitions
depending on reassonableness of
circumstances in each case.

In the €z2se of fundamenteal
right there is e continuing

Wwrong

N i - - — s . A D . D i o O () - G - D S



wrong,so long es the claiment |
is in seryice and it is pot = !
redressed(In this case, the ;
Tribunal exercised discretion

of condoning delay or laches é
(18 years) as the petitioner
was a low-paid functionery :
(peon) and wes in indigent :
circumstences, The matter !
pertapined to reversion for ;
failing in confirmetion test). |

(xiv) 1987(2)ATC 32 Petition filed 24 years after.
Jebalpur Bench - entering service -in regsrd to
(MUNNILAL v, UOI change of ‘date of birth, Emplo-
and ORS,) _ yee wes illiterate, Identity

cerd issued by the Employer
supporting his claim, Delay H
condoned on this circumstance. :

(xv) 1988(6) ATC 609 Applicsnte were awsiting

Jodhpur Bench decision of & case end '
(LAXMANDAS v, UOI thereafter.submitted represente-
& ORS,) tion relating -to their rever-

sion., Megnwhile.the period of
limitation expired, Dseley wes
condoned.in exercice of
diecretionary power on the
premise,that the applicants :
were justified to sweit the |
decision., Guidelines for o
condongtion of delay as enumers-
ted in AIR 1987 SC 1353(Collec~:
tor, Land Acquisition case) ;
vere outlined and their import
was brought out.

(xvi) 1988(8) ATC 49 Employee expired on 25-9-1984,
JABALPLUR BENCH Widow was informed on 29-10;85

that she was entitled to S0
(EgiH:Lgaggl Ve of the Provident Fund dues.

Notice under Sec.80 of the
CPC,vae issued on 28-11-198S5,
Application was filed on
25-11-1986, This wes held to
be in time.

¢%L | : ngsﬁri
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26, Shri Srinivasan therefore submitted,in
the light of the sbove Tulings|that the question
of limitation hac to be decided on the merits of
each case end the Tribunel coulld exercise its
judicial discretion,in doing so. He essserted thet
hie clients had a strong case to prove,that the

delay if any,on their part,in gpproasching this

Tribunal was unconscionable, in the peculiar fact=

situastion of their ceses, He vehemeéntly refuted the

allegation of Shri Papanna,that his clients had

acquiesced in the fixation of their pay in the TP,

a8 shown in para 4 above. He ssid.that the matter

was under consideration of R-1

but zs there was no

progress, some of the employees who were similarly

placed se his clients,as in GOPAL SHARMA's cese(para 9)

filed writ petitions in the Hi%h Court of Judicature,

.Karnstaka in 1983 ,after waitind for a reasonsble time,

for a favoureble decision from

urit petitions came to be trans

the respondents., Those

ferred to this Tribunel

he said, consequent to enactment of the Bdministretive

Tribunsals Act,1985, His client

s he said,were hopefully

awaiting the decision in that csse,relying on the dicte

of the Supreme Court in 1985 SC
YADAV & Ors. =vs.~ U.0.I. & ORS

not approach the Court,need not

c(Las) 526 [ INDER PAL
./ thet those who could

be at & dissdvantsage,

es compared to those who rushe? to it snd that if they

wvere otherwise similarly situat

!

—

ed, they were entitled

to

r
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to similar treatment, if not by anyone else,

at tbe hands of the Court,

27, Shri Srinivasan aseiduous;y argued,
that his clients wesre sufficiently vigilant,as
to their caﬁse of action,in the light of the
sbove dicta of the Supreme Court end'had promptly
represented their grievance to R-1 and R-2(by some
of them) for redress, when this Tribunal rendered
its decision on 26-5-1987 in GOPAL SHARMA's case,
8s is seen from the de{ails furnished in pera=11
above, He therefore vehemently plesded,that his
clients were not hit either by the bar of limite-

tion or maintainabilitynas elleged by Shri Pepenna,

28, Shri Holla, Counsel in the Ist Set of
applications urged,that it was the primery duty
snd responsibility of the respondents,to fix the
pay of his clients correctly,under the statutory
rules viz,, FR 22-C an thei; promotion frqm tﬁe
post of UDC or UDC I/c se the csse mey be, to the
TP, but they feiled to do so,in the case of hié

clients,even after the decision of this Tribunal

in GOPAL SHARMA's cese on 26-5-1387, until which, he

stated, his clients were not sware of the correct
position in regard to the fixstion of their pay.
The csus e of action for them arose as on the date,

%M»; | ;hen

——




- when'

Tribunal in GCOPAL SHARMA's cas

applicants were similarly pleced,

24

the sbove decision was rendered by this

|

e, wherein the

|

The respon—

dents he argued, could not make an invidious

distinction betwsen those who approached the

' Court/Tribunal for redrsss and

|
not, even though similarly!cirg

substentieste which, he sought t

those who did
:umstenced,’to

o derive support

from INDER PAL YADAV's casL (pare 26) relied upon

by Shri Srinivasan,

29, He submitted,that h

is clienfs had promptly

submitted their representations to R1 and R2(some

of them) for redress,as shown in pare~11 above, no

sooner than this Tribunel ¢

26=5-1987,4in GOPAL SHARMA's

30. He invited attentior

R-1

22-7=1981(Ann,H) issued by

of pey in TP and pinpointsc

his clients viz., Shri T,K.Panc

therein., He focussed sttentior

of Ann.H, which reads thus:

"The Regional Dzrector b
thst recovery of exca
and sllowances arlslng

endered ite decision on

3 Cas8e,

» to the Order datsd

in regerd to fixation

i, that the name of ore of
jarish(A=1580) appeared

" on the concluding pare

'as elso approved
s payment of pay

out of re~fixation

of pay/increment ordered sbove, upto the

dats of issue of Hars.
rence, may be kept
Hqgrs, decisxon for
this office on the

ved,® ‘

the
saic

in ebeyance,

memo under refe-
till the
reference made by

i matter is recei-

31.In
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31. In the above background, Shri Holla
argued, that the.Question of correct refixastion
of pay in TP not only in respect of #-1580, but
of all others in the Ist Sat of applications, who
were similarly cifcumstanced,was very much glive,
as evsn though more than 7 yesrs had elapsed,;no
decision scems to have been arrived et ,on the
proposals said to hsve been sent by R1 to R2, as
long back‘%§}2981_and the entire matter Qas still
unresolved, and wes in a stete of Flux,'he submitted,
In these circumstances, he trenchantly pleaded,fhat
it ill-behoved the respondents,to@hold the bear of
limitation'and maintainability, egainst his clisnts.
Basides,rhelpointéd out, that neither R1 nor R2
had in their reply to.the representations,filed

&
by the applicents (pare=-11 above)ss2 pointed out,

that the same were bsrred by limitation,

32. Shri Holla endesvoured. to bolster his
case on thls point,relying not anly on the rulings
already cited by Shri Srinivssan, but slso on the

following further decisions:

S.No, Citation Ratio

(1) (2) £€3)

(i) AIR 1960 SC 335 There can be no "right to sus™
(RUKHMABAI v, LALA  until there is an sccrual of
LAKSHMINARAIN & the right esserted in the suit
ORS.) end its infringement or ot

least & cleer and unequivocal
threat to infringe that right

by the defendant against whom .

- the
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(ii) AIR 1987 SC 1353
(COLLECTOR, LAND
ACQUISITION,
ANANTNAG & ANR,
~v8.= MST,KATIJI
& ORS,) | a

a

3
£

c
i
b
de
c
m
t
t
3

-

33, Shri Papanrne,

contentions of both Counsel,

and maintsirability end distin
relied upon by them to buttres
RUKHMABARI's cess,
comhulsiue ceuse of action,nec
suit and that the threat there
to.

y in

id,

This wae not the case

before the Tribunal, he sa

action) arose as far back a¢ 1

cese wa$ not relevent, he asse

4

P d

¢ |

he contended|,
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he suit is instituted,
here a particular threat
ives rise to a compulsory
ause of action, depends

n a question whether that
hreat effesctively invades
r jeopardises the ssid
ight,

rinciples for & liberal
pproach towards condona=
ion of the delay enuncila-
ed,highlighting inter alia,
at vhen subsetantial justice

nd technicel considerstions

ﬁe pitted sgsinst each other,i

the cause of substantial
$8t1ce is to, be preferred,
or the othersxde cannot
laim to have vested right, .
n injustice being donse,
ecause of non~delibereate
lay end that refusing to
ondone delay.,cen result in a
Eritorious matter being
hroun out at the wvery
hreshold and the cause of
ustice defeatsed.

s s o e e D D B A W R am D D D NG T e D WD O @ D S A o €D o .

reply, sought to rebut the
the point of limitation
guish the verious rulings
s their cace. Réferriﬁg to
that it envissged a
essitating filing of e

of, should be given sffect
regard to the applicatione o

as the threst (cause of

rted,
34,.The

581 end therefore RUKHMABAI's

!



- 27 =

34, The dicts of the Supreme Court in
COLLECTOR, LAND ACQUISITION csse, he submitted,
only smplified the scope of Section 5 of the
Limitation Act, in reletion to the originel
juriscdiction of the Couft,and nothing more. Besidss,
there was no application from any of tha‘applipents
in the pfeéent cases for condonation of dslay, he
argusd, He thersfore pleaded ,that the dicta-in the
sbove case, did not ceme to the avail of the
spplicaents snd urgsed,that all ﬁhe applicatione be
rejected in limine on tﬁe impédimEﬂt of limitation

and non—maintainability.

35, I have examined cerefully,the ave;ments
of both sides,on the question of limitation and non=—
meinteinability of the applications. As stated in
1953 A1l 747 }'s _(SRNKEY LAL BABU), the rules of limite-
tion ere prime fecie, not substéntive rules but are
rules of procedure end they neither creste any rights
in favour of any perscn nor define or creste any
causes of action but merely prescribe that remedy
ctould be axeréised,only upto a certain period and
not subsequently. Though 811 the rulings relied upon
by botﬁ Counsél for the applicants, may not sguarely
govern the ceses before me(in fect some of them as at
S.Nég(v) and (xi), in the tebular statement,at para 25
shove, are beside the point), it is clear therefrom

J&, ' that

/
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that the Court/Tribupal, hes F
tion judiciously,uwhile condo%
into account, the peculiar fac
of each case. E
!

36, It is seen from th
the respondents,on my direct%
his letter deted 23-7-1980,ad
ted for clerificetion. in réga
in TP, under FR 22-C as this h
substentiel recovery of overg

)

trate which,he had cited tuo

sent several reminders thereo
is evident from his subssque
addressed to R=1, Pending cl
is seen to have a&eyed overpa
the concerned employees, on g
as sbove, The whole matter t

nebulous state(vide pares 15

37, Shri Papanna stste
reference deted 23-7-1980, ues
without ény representation ha
regerd by sny of the affected
of the pertinent cass papers
as the

not accord with facts,

ees ,had addressed 8 represent

%%ﬁ

o exercise its discre~
ing deley, tsking duly

ts and circumstances

e case produced by
on,that R1 hed, by
dressed to R2, reques-

rd to fixation of pay

— -t

ad recsulted in
ayment made, to illus-
specific instsnces and hed
n, but to no aveil,as

nt Letter deted 27-6-1981,
arification from R-1, R2
yment of emoluments to
ccount of pay ?ixetion

hus appee}s to be in ea

and 16 2bove).

d,that the sbove

made by R-1 suo motu,
ving been macde in this
employees, Scrutiny
reveels,that this does

Kernatska ESIC employ-~

stion to the concerned

authorities
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authorities earlier,in regard to pay fixation

and recovery of overpaymsnt, Soms of the smployeses
namely, Shri T,A.Raman Kutty end Shri C.S.Gopal Sharma
eimilarly plaéed like the applicente in the cases

before me are seen to have addressed a written

representation in this rsgerd,to R-1 later, on 24-6-1381,

38, Shri Holla submitted,that his clients were
not suere of the Memo dated 23-6=1980 issued by R~1,
to all the Regional Dlrsctors of ESIC end of Memo

dsted 21=-7-1580 iszued by R=2,to all the &ccal Office

Managers of ESIC on 23-7-1980,in regsrd to pay fixstion

in TP and therefore,no cause of action could have
‘erissn to them.,sith reference to these memos, This
does not seem to be credible,considering ths overell
facts of the aase_aﬁd particulerly,the fzct, thel come
of their colléagues,uho were in like situstion, had
-egiteted the matter,before the concerned suthorities.
It is therefore epparent.that the spplicsrts were

a2t lesst,indirectly awsre of the implications of the

aforesaid two memos,

39, Naevertheless,the fact remsins thet R-1
stayed recovery of overpasyment &8s a result of fixstion
of pasy under FR 22=C in TP and this geve tﬁa applicents
2 glimmer of hbpe of relief but thﬁg hope seems to have

been belied sven though more than 8 years have elapsed,

é& | Some

e
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Some of the emp10yees,otheﬁ than the applicents
before me ssem to have app&oached the High Court
of Judiceture, Kernataks i% 1963 through UWrit
Petitions as in GOPAL SHAWMA’S case;'For relief,

efter having waited for nesrly 3 yesrs,

|
40, Shri Srinivesan submits,that since the

above colleagues of his clients,uwho were similarly
placed,héd approsched the High Court of Karnstaka
for recress, his cliepts Jhought it propef,to await
the result of their writ qetitions and not to

rush to Court,relying on the dicts of the Suprsme

Court in INDER LAL YADAU'sS case.

41, The steatement JF Shri Papanna,that the
ceuse of éction for all t?e applicants arose as long
as 8 years back,with reference to the date of their
revised pay fixetion,is nét true in sll cases, as in
scme ceses, the pay was so fixed in 1982 and sven

1984 (para 4 above).

42, Taking a holiséic view of all the above
facts end circumstances aﬂd considering specieally,
that even after a lepse o? as long as 8 years, the
reepondents have not zs yét resclvad the gusstionof
fixaticn of pay in the TP and waiving of rscovery
of overpayment of emolumegts,in respect of the

affected ESIC employees aid have thus left them

in "beguiled expectation"sso far, keepind@he matter
I

4

—1
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yet alive, I feel it would be unfair in this
factjsituationnto hold the bar of limitation and
mainfaiﬂability sgainst the espplicents, The
dicta of the Supreme Court in INDER LAL YADAV's
cese, really comes to their eid,specially when
their colleagues in GGP&L SHARMA's cése,had approa-
ched the High Court for redress,uithin a reasonable

period of 3 years.

43, The/cahﬁention of Shri Papanna,that R-1
should not have indefinjitely awsited instructions
from R=2 on the Letter dsted 23-7-1980,addressed to
him,seeking ciarificatian in rsgard to pay fixation
but should have finalised the metter]inclusive of
recovery of overpayment of emoluments end that R2 uwas
not bound to giga him 8 reply, on the face of it, is
hizerre and exposes the administration to unjustifiasble

cellousness but justifieble eriticiem, It is hopsd.

J=tnat the respondents will resolve the matter nou at lesst,

}Juithout further loss of time,besring in mind the

legal mexim that the lau always asbhors delay - lex

Y1y : X
Qywqa ;jf’ delationes sempser exharret. For the tessons sforestatsd,

the actual csuse of ection for the applicants, in my
view, arose from the dete of the decision of this
Tribunal, namely 26=5=1387 in GOPAL SHARMA's casé,
which resulted,in an invidious distinction between

those smployess,who spproached the High Court/Tribunal

K%} ' end
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57. Shri Pepenna didlnot regct o the ether
rulings)cited by both Counsel and in perticular, on
the point of judgment in rem end i{ts implicetions, a8

erguecd by Shri Srinivesen,

58, Shri Papanne eubmitéedqﬁhet in GOPAL
SHARMA's cese, all the points urged in the present
applicetions,vere not exeminmed by the Tribunal and
therefore,the decision in that csse,would not squarely

govern the cases now hefore the Tribunal,

59, I have examined carefully the rivel conten=
tions on the above points. The various rulings relied
upon by both Counsel for the applicants ., to acvance
their point,on the question of bincing effect,of the

decision in GOPAL SHARMA's case are apposite to the

present csses., In particuler, the ratio of the decision

in the cese of ALK KHANNA by the Principal 8ench
Dﬁthe Central Administretive Tribunal, RKew Belhi,

with which I deferentially corcur and in that of INDER
PAL YADAVY has a direct beaﬂing and concludes the

question,

60, The su~mission macde by Shri Papanna
that the decisioﬁs of only the Supreme Court have
a binding effect in like césas,where the psrties
did not espeer befére the Court, but not those of
the High Court or this Tribunezl is indeed startling.

«ﬁl ’ Such




Such a submission can emsnate only from an inadequate
comprehension of our Constitution snd has to be

rejected se patently = ill=-founded. - ;

61. The other distinction, vhich Shri Papannea
scughﬁto make betuecen the partiss which appeéred
before a Court snd those which did not, though othervise
their case was alike, s0 @s to stete that they were not
simllarly placed ,seems to me es en overurought Flgment
of imsgination, If such a quaint vieu is tasken, I am

afraid, that the legal maxims: de similibus idem est

judicium(i.e., in like ceses,the judgment is the sams )

or in consimite casu,'consimite debet esse remedium(i.e.

in similer ceses,the remedy should be similar) would
only remsin on peper and the poof litigent would onl}
be vexed,by driving him to Court needlessly,at no

Hilittle expense and herdsﬁip,as pointedly observed by

Y he Supreme Court ,in INDER PAL YADAV's cese,

62. As regards the question of judgment in rem
uréed by Shri Srinivasan (pere 47 asbove), to uhich

Shri Papenna did not react, it is perfinent,to refer

- to the‘decieion of a 3-Member Bench in"Applications
Nos.27 and 28 of 1987 (JOHN LUCAS & ANR.v, THE ADDI-
TIONAL CHIEF MECHANICAL ENGINEER,lSOUTH CENTRAL RAILUAY
& ORS,) decided by the Bangelore Bench of the Centrel
Administretive Tribunal, wherein Hon'ble Shri Juetice

K.Madhav Reddy, Chairman, spesking for that Bench,

'ﬁa,‘ | observed

e



observed g8 undser:

"Quite apart from [the above this should
be so because in |"service matters® any
judgment rendered, except perhaps in
disciplinery proéeadings, will affect
someone or the other member of the
gervice, The intérpretation of Rules
governing a service by the Tribunel,
while it mey benéfit one claes of
employees, may esdversely offect another
cless, So slso uﬂholding the claim of
seniority or proﬁotion of one may infringe
or affect the right of another., The judg-
ments of the Tribunal may not, in that
senge be strictlﬁ judgments in person
effectino only the parties to that peti-

tion; they would |be g*judgments in rem,

Most judgments off the Tribunal would he

judgments in rem (end the eeme Authori-

ties impledded as respondents both in
the earlisr and Hhe later applicetions
would have to implement the judgments,

If 8 party affected by an earlier judg-

ment is denied tHe right to file a

review petition énd is driven to file

an original applicetion under Sec.19,

apert from the likelihood of conflict-

ing judgments beﬂng rendered, the

Authorities required to implement

them being one and the seme, would be in

8 quendary. Implementing one would

result in disregarding the other "

63. In the context of [the above observation
in JOHN LUCAS case, it is |apparent,that the decision
in GOPAL SHARMA's case has the linesments of a judg~

ment in rem and therefore,is binding on all those

similarly placed but who did not approech the Tribunel.

64. The submission of Shri Pepanne that the

decision of this Tribunal|in A.K.KHANNA's case is’

only recommendatory or asdvisory in nature and

{K,

—_—

.therefore

|
[_
|



therefore not binding, on the face of‘it, seems
ludicrous, If'the Tribunels were to give merely
hortative or didectic decisions, without those
decisions Qinding the respondents, as envisioned

by Shri Papannes, lesrned Coﬁnsel for the respon-
dents, of what aveil are such decisions to s
litigent in trévail, knocking at the doors of

this Tribunal for relief? Perﬁaps only tﬁe learned

Counsel can find an answer!

, 65, The contention of Shri Papanna (paras 56
above) that'all the points urged in the present
applications, were not ergued and gonse into‘depth
in GOPAL SHﬁRNA's cese, is not trae, Thet decision
expresses entire agreement,with the judgﬁent rendered
by this Tribunel, in Applications Nos.170 and 171 of
1986 (H.S.SADASHIV v. U.O. I. & ORS.) on 11-12-1986,

y9\%case, has examined in great detail, all the relevant
¥¥Spects involved in the present cases and tharefore,
}At is disingenuous for Shri Papanna to contend, that
" in GOPAL SHARMA'®s case, the mattsr was not examined

in depth.

66. Questions such as whether the post of
UDC I/c is a cadre post, whether it cerriee higher
responsibility than that of UDC, hsve ell been dealt

%%) with

—
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with at length, in SADASHIV's case. In that
cese, it has been clesrly steted (pera 20),
that the principle enunciéted in the ellied
cese, in Writ Petition No.6086 of 1970, filed
by Shri V.R.Hegde, was being given effect to,
lest it should result in invidious discrimine=
tion, between Shri V.S.Hegde on the one hand
and the applicents on theiother, uhichbuas not
desirsble., The respondents would néed to
reglisa, that perpetuétion of such discrimina-
tion among employess, similerly circumstanced,

would not conduce to adminietrative‘efficiency

end harmony.

67. Shri Papanne submitted, that the post

of UDC 1/c, wes filled in/ from amongst the uoCs,

not strictly in order of seniority but according

to the willingness of the{employees. This was
refuted by Counsel for the epplicents, by produc-=
ing & copy of the Memorendum dated 14-7-1978,158u9d
by the ARdministrative Officer of the ESIC. I have
perusedbtha same and notice, that it is explicitly
steted therein, thet the jpost of UDC I/c is to be
filled in, strictly accoéding to seniority, unless

a senior agrees to forego his claim, for abpointment
to this post. The submission of Shri Pepanne on
this point, therefore is ill-founded. |

v&

— 68. In
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68. In the end, Shri Papanna submitted.,that
in cese the respondents did notvéucceed in thess
' ceses, the spplicant’s may be given the benefit
of FR‘ZZ-C,only‘uith prospective but not retrospec-
tiv§ effect. |
69, I have given due thought to‘ﬁﬁis,

submission of Shri Papanns.

70. f; the ligﬁt%of the abovsﬂdiscéssion,
I hold,thet the decision rendered by this Tribunal

in GOPAL SHARMA's case on 26-5-1987agoverne the

present cases,mutatis mutendis end is binding on

the :espondenté. As the decision in the said-
cases concludes sll other points urged in the
T spplicetions before ms, there is no resson to go

. /,\}. r . "—\f\f‘l’k‘»l\\ I3 h se Py R
;ﬁgévf— @ ”{® x\1nto those points again

AR T N T
!!? Qfﬁ{ 5?§ﬂ&b. ' 71, In the result, 1 hold,that the appliceants
Wz e ~ o
' \%ﬁfxﬁﬂj* . are entitled to fixation of their initisl pay in
N\ T -
“K;Q%¢]f'”' the TP (i.,e., HC, Assistant,Insurance Inspector or

Manager Grade-III ,ss the cease hay be, )in accordence
with FR 22-C,uith reference to the pay drswn by them
as UDC 1/c,immediately prior, to appointment in the
TP. The respondents shall fix iheir initial pey
acéordingly and grant them all consequentiesl arrears,
with retrospective effect within a period of 3(three)
months, from the date of receipt of this order,

| -
Md | 72.The o

-~
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72, The applicetions are disposed of

in the above terms., No [order as to costs,

(L.H.AREGD J'2e: w& 938
MEMBER(A). -

f

CENEBAE-RDMIN 3T0ATIVE TRIZUNAL |
ABBIIBEAL BOKCH
BANGALGRE
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yet elive, I feel it would be unfair in this
factjeituationvto hold the bar of limitation end
maingeinability sgainst the applicents, The
dicta of the Supreme Court in INDER LAL YADAV's
cess, really comes to their gid,specislly when
their colleagues in GUPAL SHARMA's cése,hed appros-
ched the High Court for redress,uithin a reasonable

period of 3 yesrs.

a3, The’conteﬁtion of Shri Papanna,that R;1
should not have indefinitely awaited instructions
from R-2,0on the Lattef dated 23=-7-1980,addressed to
him,seeking ciarification in regard to pay fixation
but should have finaslised the matter,inclusivé of
recovery of overpayment of emoluments end that R2 was
not bound to gige him & reply, on the face of it, is

hizerre and exposes the administration to unjustifiable

callousness but justifiasble criticism., It is hoped.
\ that the respondents will resolve the matter nou at least,
\\without further loss of time,bearing in mind the

/

"
Yo- e
\\\qq 21/ delationes semper exhorret. For the ressons aforestatsd,

legal maxim that the lau always abhors delay = lex

the sctusl csuse of action for the applicants, in my
view, arose from the dete of the decision of this
Tribunal, namely 26-=5=1387 in GOPAL SHARMA's case,

which resulted in an invidious distinction betueen

‘those smployess,who approached the High Court/Tribunal

%%} ’ end

-
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end those who did not, violating thersby the
principle of equality,enshrined in Articlss 14
and 16 oﬁthe Constitut ion.| The applicants are
ssen to have representsed thereafter,to ths
concerned authorities,uith|the desired expedi-

tion, for redress,es is evident from the details

furnished in para 11 sbovsz.
\
|

44, In view of the fbregoing,l overrule

the preliminary objection raisad by Shri Papanna,

in regerd to limitetion end|maintainability.

45, The next gquestion fervéntly capvas—
sed by both Counsel,uas on the law of "binding
precedents" recognised in Article 141 of our
Constitution, according to uLich,they ur ged, that
the decision of this Tribuna% in GOPAL SHARMA's
cese(pera 9 above), which vad on all fours, with
the ceses beforse me, was binding on the respon-
dgnts. Shri Srinivesan reliﬁd on the following

rulings, to buttress his case:

D40 O o0 - T e B T e T D M W afh OB D s T iy T SR D VD e . O rem WE] O D B RO ST D L D ew TR o e D B D D TS

oo

€} I 2D l\, __________ (3
(1) 1985 I LLJ 303 Decleretory judgments of
(PIARA LAL & ORS. the Court dealing with the

v. STATE OF PUNJAB legallty of status, rules
& ORS.) end Govt.Policies are binding

not only on ths parties,to

the legsl procesdings but on.
others also, who may be
afflected incidentally, by

such declaretion.

Q 00.0533
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(1i) 1985 SCC{L&5)526
( INDRAPAL YADAY w,
UeD.I. & ORS,)

(1i1)ATR 1988(2)CAT 518
Principal Bench,
New D@lh;.

(A.K.KHANNA & ORS,
Vst Usgelo & QRSO)
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i
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Those who could not come toO
Court,need not be at & disadvan—
tsge s compsred to those who
rushed irfto the Court, If they
are othsruise similarly situated
they are sntitled to similar
treatmesnt, i f not by sny one
alee, at the hands of this
Court,

Not extending benefit of a
judgment, to others,who uers
similarly placed but nsver ¢
party to thet judgment,would
amount to discriminetion,
violative of frticles 14 end
16 of the Constitution.

D T o WD W R D e @R G T D €D (2 T A 0w A% e 4D T W G I o S 0m KT e w.

46, Shri Srinivasan relied on the following

decisions to bring out,iha

t in like Ca&es,thavp&YSUﬁS

i
should not be trested differently endihe Judgment
: |

should bse ths same;

(1) AIR 1985 SC 112

4 (P.SAVITA & ORS. v, UOI)

(ii) Appln.No.1205/88(F) decided by the

Bengalore Benc
strative Tribu

h of the Central Admini-
nal on 5-12-1988,

|
47, Shri Srinivessn,8lsa invokedtihe principle

of judgment in ggg,ehuncia
of the Tribunal, in Applic
to 1607 and 1626 of 13886,

ted by the Bangaslore 8ench
ations Nos.120, 1537, 1605

decided on 38*3“1987, to -
o to

which I was a party. That matter related/revision of

pay scales of Field Investigetors in the Netional Sample
/ .

turvey Organisstion, It was held therein,thet the

judgment

——

f
'
!

|
|

i




e..f‘glfaa.

judgment of the High Court\of Judicaturse of Karnataks
in an allisd case wvas a juﬂgmsnt in rem asnd was

tﬁerefure applicable to all\other perssns similerly

situated as the writ pstitipners, who wsrs not
\

parties to that judgment,
|

48, Placing reliance\on AIR 1986 SC 180 (OLGA
TELLIS & ORS, v, BOMBAY MUNECIPAL CORPORATION & ORS.)
he stressed, that ths Supremé Couft had observed in
thet cese,that procedure uhgch ié unjust or unfair
in the circumstances of a c;seaattracts the vice of

l .
unreasonableness ,theraeby vitisting the lew,which

prescribes that procedurs anh consequently the

action taken under it. It hab further observsd, he
said, thet %ﬁggactian mus t F&rstly be uithin the scops
of the suthority conferred b§ law and secondly, it
must be reasopsble, Shri Sr#nivasan alleged that
ﬁone of these principles uer% followed by the
respondents  in the case of h#s'clients,specially uhen
it entailed civil consequenc%s to them,in substantiel
loss of emoluments ,as a resuﬂt of erroneous fixation
of pay in the TP, No show ca@se notice was giveh to
them he submitted, before thei# pay was fixed in TP,

to their greve detriment, Th?s was grave violation

of the principles of natural ﬁustice, he steted.
!

\

i |

—

\ 3300635
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49, Shri Holla, Counsel for the applicents
. in the Ist Sst of epplications, reliaed cn—the

following dicta of the Supreme Court in AIR 1961

S.C. 1457 (DARYAD & ORS. v, STATE OF U.P., & ORS.)

to bring home the point,of binding nature of the

Ptrs

decis

casea;

®The arqument that zes judicets is
a technical rule and as such,is
irrelevent in deslipg with petitions
under Art.32 cannot be asccepted, The
rule of res judicata es indicasted in
$.11 of the Code of Civil Procsdurs
thas no doubt some technical espscts,
for instance the rule of copsiruce
tive res judicata may be sald to be
technicaly but the basis on which the
said rule rests ie founded on consi-
derations of public policy. It is in
the intarest of the public at large
that a finelity should sttech to the
hinding decisions pronounced by
Courts of competent jurisdiction
and it is slso in the public intersst
that individusls should not be vexed
twice ogver with the same kind of
litigation, If these tuo principles
form the foundation of the general
rule of res judicsta they cannot be
trested as irrelevent or inadmissi-
hle even in dealing with fundamentel
rights in petitions filed under

Rttt .32,
XX KX %X %X
X X oxx XX %X

The binding character of judgments
proncunced by courts of compstent
jurisdiction is itself an essential
part of the rule of law, snd the rule
of law obviously 1is the basis of the
administration of justice on which
the Constitution lays so much emphasis.®

Y/ | 50,Shri

—

on ,rendered by this Tribumel, in GOPAL SHARMA's

e e
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50, Shri Holles elso Llleged, as argued by !

Shri Srinivasan, that the r

the principles of natural ju

pay of his clients in the TP,

51, Shri Holla submi

Leave Pstition filed by the

espondents had violated

stice,uhile fixing the

tted,that the Special

respondents in GOPAL SHARMA's

caes,in the Suprems Court was rejsctsd and therefore,

that judgment had become bipding in a2ll similar cetes,

52, In rebutting the
Counsel for the applicents,
that the verious rulings cit
the point of "pinding nature'
GOPAL SHARMA's cace, had no
cases hefore the Tribunal, i
that case,bound only the pex
others, The fact that the S
Special Leave Petition in GO
ctated

not, for the reesonrs

cations Nos,1208 to 1486 of

above contentions of both
Shri Papaﬁna submitted,

ed by them,to bring home

of the judgment in
application to the present

n that, the judément in

ties thereto and not

upreme Court had rejectsd the

PAL SHARMA's case, could

hy this Tribunasl in Appli-

1988, recently decicded on

14-12-1988, he said, lead to
in GOPAL SHARMA's case had a

present csges,

53, Referring to INDE
only the decleration by the

144 of the Constitution was

W

—

infer, thet the decision

binding effect,on the

R PAL YADAV's csse, he said,
Supreme Court under Article

Pinding on all partiaes

gimilarly
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similarly situsted and which had not spproached 1%,

The judgment of thie Tribunsl or of a High Court, he

submitied did not have such a binding effact,

{#y]
&
]
o3
[t
™
e

des, Shri Papanna contsnded,that the
applicants could not regard themsselves,ss similerly
placed, as compered to the spplicants in GOPAL SHARPMA's
nere wgs a patent difference he eaid, betuwsen
these who gpproached the Court snd those who did not,
though otherwise thaeir griesvance may be similar, The

. g the : ' :
spplicants in/present cases, he therefore argued, could
not claim perity,with those in GOPAL 5HARMA's case, For

like resecns, Shri Paspenna submitted, the epplicentes

could not seek henefit from DARYAD's cezee too,

55, The dicta of the Supreme [Dourt in the cass

[6)

of OLGA TELLIS cese, he submitted, hed no relevsrie
to the present applications, as the applicsnts could
not complain of violation of matural justice,when

Fof eight long yesrs they scquiesced without demur in

the fixation of their psy in TP,

56, As regerds A K. KHANNA's case, Shri Pepznna
submitted, that the guestions of limitastion snd jurisdic=

tion, wvere not reised therein, no principles were lgid
\

down in the decision therein and the polnts urged before

this Tribunal were not directly in issue and therefore,
. /4 merely
the decision in that case was/recommendeiory and sdvisory

in nature, :

-«ﬁ. : 57.5hri
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57, Shri Pspanna did not resct the other
fulith,Cited by both Cequel and in particular, on
the point of judgment in ggﬂ end {ts implicetions, a8
srguec by Shri Srinivesen,

|

58, Shri Papanna szmitfedaﬁhat in GOPAL
SHARMA's cese, all the points urged in the present
applications,vere not exaﬁined by the Tribunal end
therefore,the decision in;that csee,would not equarely
govern the cases now before the Tribunel,

|

59, 1 have examined carefully the rivsl conten=
tions on the above points. The verious rulings relied
upon by both Counsel for Fhe applicants.to advance
thair point, on the questihn of binding effect,of the
decision in GOPAL SHARMA's case, ,aT8 apposite to the
present cases., In particpﬁar, the ratio of the decision
in the cese of A.K.KHANNA by the Principal Bench
ofthe Central Administretive Tribunel, Rew Celhi,
with which I defere ntialﬂy concur and in that of INDER

PAL YADAV has @ direct besring and concludes the

question,

|
60, The submis ssion mace by Shri Papanna
thet the decisi&ns of only the Supreme Court have
a binding effect in likeicasesvuhere the pearties
did rot sppeer before the Court, but rot those of

the High Court or this Tribunzl is indesd startling.

«%L | Such




