
pp.icants. 	 RoopondQntB 

Shri 1.k. Pandarieh & 15 Ore 	V/s 	The Regional Director, ES! Corporation, 
Bangalore & another 

To 

1. ShriT.K. Pandarish 	:  Shri N. 	agadekaveera 

Head Clerk Head Clerk 

ES! Corporation ES! Local Office 

Regional Office 	 0 Shivajinagar 

• No. 10, Binny Fields Bangalore - 560 001 
Bangalore - 560 023 

 Shri S.S. Kunaran 
2. Shri V. Raneohandri flao Head Clerk 

Head Clerk ES! Corporation Regional Office 

ES! Local Office No, 101, Binny Fields 
Sreereoapuram Bangalore - 560 023 
Bangalore - 560 021 

Be Shti K.R.  Subbaraoan 

3. Shri TR. Santhanacundaram Head Clerk 

Head Clerk  ES! Corporation Local Office 

ES! Corporation Local Office 
flalleewaram 	east- 

tagépp' Btôókci Bangalore - 560 055 
Bangèlore- 160.  0215 9. Shri S. Sreedhara 

• 

Head Clerk 

4. Shri S. Ramachandran ES! Corporation Regional Office 

Head Clerk No* 109  Binny Fields 
ES! Regional Office 

Bangalore - 560 023 
No. 10, Binny Fields 10. Shri E. Natarajan Bangalore - 560 023 Heed Clerk 

ES! Corporation Regional Office 
5. ShrI. N.S. Seetliaram No. 10, Binny Fields 	- Flanager Bangalore - 560 023 

ES! Local Office 
Tilak Nagar 11. Shri P. Kunhirainan  
Cunthakal. 	515 aol Head Clerk  • Aridhra Pradesh 0• 

(SI Corporation Regional Office 
No. 10, Binny Fields 
Bangalore 	560 023 
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 Shri M.8. Tanksali - 	 1 7q, 
S 

Shri V. Narsaisha 14olla 
Advocate 

(SI Corporation Local Office No.. 1762, 6th Main 
Bijapur '0' Blook, II Stags • Rejaj inagar 

 Shri V. Gundu Rae Bangalore- 560 010 
Manager 
ES I Corporation Local II ()ffi. Shri S. K. Srinivaean 
Oharwad Advocate 

No, 10,- 7th Temple Road 
14, Shri N. Narayenaswu*y 15th Cross, Nalleawara. 

Manager 'Bangalore - 560 003 
ES! Corporation Local Office 
Nanjangud - 	1 The Regional Director 

Employees Stat. Insurance Corppraticn 
IS. Siit B.K. Seetha (SIC. Building 

Manager No. 109  Biriny fields 
(SI Corporation Local Office Ban-galore - 560 023 
Ralleewara. 
Bangalore - 560 003 118. The Director General 

Employees State Insurance Corporation 
16. Shri S. Shamana (SIC Building, Kotla Road 

Manager,  S New Delhi 	110 002 

ES! Corporation Local 
Karihara (II) 

Office 21. Shri N. 	papja 

Harihara Advocate 
Chitradurga District 99, Magadi Chord Road 

Vijayanagar 
Bangalore - 560 040 

Subject t SENDING COPIES OF ORDER PASSED BY THE BENCH 

Enclosed herewith please find a copy of ORDER passed by this Tribunal in the 

above said applications on 23-12-88. 	 S  

Encl s As above 

SECT! QFFICER 
(u -c1AL) - 



IN THE CENTRPL ADMINXSTRRTIVE TRI8UNRL 
BPNGALORE BENCH: BANCPLORE 

& 	 Dated the 23rd day of December, 1988 

Bef'ore 

THE HON'8LE MR.L.H.P.REGO, MEMBER(A) 

RPPLICPTIONS NOS.1580 TO 1585 OF 1988(1) 

C/u. 1614 TO 1621 OF 1988 & 1810 and 

1875 of 1988(F): 

1. 

-- 

K.Pandarjeh 
5/0 T.G.Kriahnamurthy, 
Head Clerk,(SIC Regional 
Office, Bangalore-23. 

V.Rernechendra Reo 
S./o late O.Vittel Reo, 
Head Clerk,ESI Local Office, 
Sreersmapurem, Bangelore-21. 

.R. Santhanasundarem 
S/o T.S.Raghunathecherye, 
Head Clerk, 
ESIC Local Office, 
Nagappe Block, 
Bangelore-21. 

T 

Ppplicant in P.1580/88 

—do— P.1581/8 

—do— P.1582/88 

. 

S,Ramachandran 
S/o V.5.5engernehwara 
Head Clerk, £51 Regional Office, 
Benglore-23. 	 .. —do— P.1583/88 

N.5.Seetheram S/o N.Sreekan—
teieh, Manager, ESI Local - 
Office, ESI Corporation, 
Tilak Nager,Guntekl-515 801. 	—do— 	P.1584/88 
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N.Jagedskaveere 
S/a Late P.tJegesh Rao  
Heed Clerk,[SI Local Office, 
Shivajinagar,BangalOrel. 	ApplicElt in A.1585/88 

S.S.Kumarari 
48 years, 
Head Clerk, Regiore 1 Office, 
[SIC, Bangelore-560 023 	 —do— 	P.1614/88 

B. K.R.Subreman,55 years, 
Head Clerk, Local Office, 
[SIC. Mellesuarem West, 	- 
Sangalore55. 	 .. 	 —do— 	P.1615/88 

9, S.Sreedhare 
52 years, S/o G,Sempengi Paidu, 
Head Clerk, Regio,*l Office, 	—do— 	A.1616/88 
[SIC, Bangalore23. 

10.E.Neterejen, 
48 years, 
S/o K.Ellappa, 
Head Clerk, 
Regional Office, 	 —do— 	1,1617/88 
[SIC, Bengalore23. 

11 • P. Kunhireman 
47 years, 
5/0 P.Remankutty Guptan 
Head Clerk, 
RO of [SIC, Bengelore-23. 	 —do— 	P.1618/88 

12.M. B.Tenksali 
56 years, Sb Bhim Rao, 
Manager Lo. 
(SIC, Bijepur 	 .• 	—do— 	P.1619/88 

13.V.Gundu Rec, 
49 years, 
S/o B.V,Nerenappe, 	

[SIC, Manager, Local Office 	
—do— 	P.1620/88 Dherued. .. 

14 .M. Fareyanasuemy, 
52 years, S/o Munlswarny, 
Manager, LO of [SIC, 
Nanjangud. 	 00 	 —do— 	A.1621/88 
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15. Smt.B.K.Seetha 
W/o K,N.Dasaratht, 
Manager, (SI Local Office, 
Rj-jtnt, 
Mallesuerem,Bangelore560 003. 	Applicant in R.1810/88 

16.S,Shamanne S/o S,%J.Subbe Rea 
Manager, Local Ofrice(Harihare ii) 
ESI Corporation, HARIHARA. 
DaangereTq. 	 —do 	A.181 1 /88 

(Shri V.Naresimha Holla,Rdvocate for applicente 
in Applications Not. 1580 to 1585/88. and 
1810 and 1875 of 1988. 

" 	S.K.Srinivasan, Advocate for the applicants 
in Application Nos.1614 to 1621/88.) 

VE . 

1, The Regional Director 
Employees State Insurance Corporation 
ESIC Building, No.10 Binny Fields,  
Bengelore-560 023. 

01 

2. The Director General 

~; )j, 

Employees. State Insurance Coiporation 
ESIC Building, Kotla Road,  
NEW DELHI-110 002. 	 Respondents I 	 in all the 

applicetion8. 

(By Shri M.Papenna, Counsel for Respondents) 

These applications coming on for hearing 

this day, the Hon'ble Member(P),made the ?ollouirg: 

ORDER 

These are in all 16 applications, filed under 

Section 19 of the Administrative Tribunals *ct,1985, 

wherein,the. main prayer is,to direct the respondnts(R) 
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to fix the pay of the app1ients (*),in the 

post of Head Clark ('HC' for short) under 

Fundamental Rule ('FR' forshort) 22—C,with 

reference to the pay lest drawn by them, in 

the pay scale of the post of Upper Division 

Clerk Incherge ('uDC 1/c' for short, as 

distinguished from 'I.)DC' i.e., Upper Division 

Clerk) with retrospective effect end to grant 

them all conaeqtmtiel railer, inclusive of 

arrears of pay. 

Shri PJaresimha Holla.1 learned Counsel,appears 

for the epplican 	in Applications No.I580 to 15850  

1810 and 1875 of 19881, which for ease of reference, 

shall be designated as the '1st Set', while Shri S.K. 

Srinivasen,leerned Counsel,appeers for the applicants 

in Applications Nos.1614 to 1621, which for like 

reason, shall be designated as the 'lind Set', 

Shri rl.Papenna, learned Counel appears for all the 

respondents,in both the 1stnd the hod Set5of appli 

cations. 

Since both the sets of applications are alike, 

in point of facts end law, they are heard together 

and are dealt with by a common order. 

The background to theie cases Is succinctly 

brought out, by the following tabular statement,furnish 

ing the relevant details of the service currièulum 

vitae of the various appiicents(designated by their 

- 	 ,, 	 respective 
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riiijve1TtTôii the dete 	furnished 
by the respondents: 

------------------------------------------------------------------------------------------------------------- 

Fixation of pay(I)p.m. 	in 
Date of appointment to Pay(1)p.m. 	imme- the post of HC or its equi- 

Applice the poat8 of: diately prior to velent. 
tjon No. ------------------------------ --- promo tb fl 95 HC 

U.D.C.  i 	n 	r . 	• 
u r .. 	or 	,.e in the post of Original Revised 

_ 

I/cler) . 
mr- 

 
UBE 

 equivalent. 
(deemed) (In-charge) Date 	Pay Date 	Pa; 

1 
------------------ 

2 
- -------------------------------- 

3 4 
 --------------------------------------------- 

5 	6 7 	8 9 	.10 
--an eeeeeeeeee 

I. THE Iat5T 

1580 23.10.69 26.3.79 24.9.1979 428/- 	- 455/- 24-9-79 	455/- 22-7-81 	455/- 
to 

21.9.79 
1581 1-10-66 11.10.76 

- to 
30.10.76 
24.11.76 

to 
10-4-77 
2-5-77 
to 

6.10. 77 

17.4.78 25-1-79 452,.470/- 23-3-79 	470 22.3.84 	4701 

1582 9.11.70 . 	22.9.79 7-7-80 17-7-80 	440/- 6.8.80 	455/- 

1583 9.11.70 15.5.79 10.9.79. ~4%5 48/,/ - 	 455/- 27-4-81 	455/ 

1584 12.7.65 14.2.73 16.8.73 4O4/. 	425(r) 22.8.78 	425/ 

S to to  
15.8.73 30.8.73  

31,8.73 2208.78 	455a 

to to 
10 	.?: 
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31.8.75 10.5.76 428 455 22.8.79 470 23.11,82 	455+ 
I5PP. to 

9.5.76 

1585 9.11.70 30.8.79 3.10.79 416 440 3.10.79 440 1.8.80 	440- 
to to 

2.10.79 4.1.81 
1.5.81 440 — 9-6-81 455 455 

1810 6.10.66 25.5.78 416 — 25.5.78 440 

7.7.78 31.7.78 416 440 30.9.78 440 17.6.81 	440 
to 

31.7.78 

1875 1.10.66 1.10.70 
to 

31.71 
5.5.75 

to 
11.6.78 12.6.78 452 485 22.8.78 485 17.8.84 	470+ 

1spp.. 

1614 15,4.60 15.1.79 15-280 452* 440 16.3.81 470 — 	— 
16.2.83 488 — 10.3.83 515 — 	— 

• (*Penelty of stoppage of. 2 Increments due, 	imposed on 1.2.77 & 1.2.78) 

1615 20.2.67 13.6.78 
to 

6.7.78 
1.8.78 	.. 1-7-79 452 455 1.7.79 455 13.12.82 	470 

• .........7 
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1616 3-2-57 20-5-78 13-3-79 440 455 - 23.3.79 455 17.6.81 455 

1617 15.12.68 11.4.77 1.7.79 428 455 3.1.83 455 1981 455 
to 

20.3.79 
1618 9.11.70 22.8.79 3.10.79 428 455 3.10.79 455 1982 455 

1619 	2,12.66 2.5.78 26.3.79 	476 	485 	17,4.79 485 6.8.80 500 

1620 	9.11,10 	16.8.79 	10,9.79 	428 	455 	5.9.79 	455 	- 	455 

24-2-81 	440 	- 	11-3-81 	470 	- 	- 

1621 	1.10.66 	10.5.76 
to 

11.6.76. 

	

4,1.78 	12.1.79 	452 	470 	3.2.79 	470 	- 	- 
_____________________________________________________________________________________________________- 

N8: (i) 
eI 

 means "Personal pay" 
(i1)The details of the period intervening between promotion from the post of uOC I/c(or in some cases, 

from that of UDC) to that of HC or the posts equiv 	 to,sre not furnished,these minutiae 
being unnecessary. This period 18 said to 	 leave, joining time, transit 
period etc. 

(iii)There are some gaps/disparities here and ther1  'i(h 	h4attillfqxhishad by the respondents, 
which would have to be filled in/reEolved if tt( be, 	the tine of compliance with the 
decision# in these cases, 



-8- 

The applicants are 611 serving in the 

Employees' State Insurance Corporation, Karnataka 

Region(ESIC(K), for short) unJer R'l. 

According to the recommendations of the 

Ilird Central Pay Commission, the pay scales of the 

employees in the Employees' State Insurance Corpore 

tion, came to be revised,uith effect from 11-1973. 

The comparative pay scales of the respective posts 

before and after revision,were as follous: 

Category 	
Pay Scale(Rs.) 

S N--------------------------------- ----- . 	. 	 I 0 po • 	Prior  to 1.1.1973 	Rfter 1.1.1973, 

(i) 	U.D.C. 	130-5-160-b-200 	330-10-380-EB12 
E8-8-256-E8-8- 	500-E8-15-560. 
280. 

IJDC I/c 	130-5-160-8-200 
EB-8-256-EB-8- 
280-1 0-300j- Plus 
Charge Allowance 
of Rs.25/ per 
mensem. 	I 

(iii) HC or Assis- 21010290-15 
tent or 	320-EB-151-435. 
Inspector or 
Manager Cr. 
III. 

425-12-530EB15 
560-20-600. 

425-1 5-500-EB-1 5- 
560-20-700. 

NB: Consequent to revision of the pay scales the 
Charge Allowance of Rs.25/- per mensem came to be 
discontinued. 	 I 

Some of the applicants are said to have 

been promoted to the poets of Assistant, Insurance 
M 

Inspector or Manager Grade III(eg. R.No.1583) from 

that 
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that of UDC or UDC I/c. All these three poets, 

are said to be identicel,in the time-scale of pay, 

with that of HC viz., Rs.425-1550081556020700 

(Revised). All these four ctegoriea of posts,uhich 

are the terminal posts of promotion.,in the cases 

before ma,in which the applicants contend.thet their 

pay has not been oovrectly fixed under FR 22C,uill 

be designated as a clessae the Terminal Poet('TP' for 

short) for the sake of correct connott1Ofl. 

8. The applicants cleim 1thet their pay on 

promotion to the post in the TP, from the post of 

UDC I/c,ought to have been fixedin accordance with 

FR 22-C with reference to the pay f jkft drawn in the 

stage lower.. They allege ,that RI denied them this 

reference 

post of IJDC,Ifc and not in that of UDC, which was a 

benefit end fixed their pay insteed,with  

%0 	to the pay last drewy by them ,ir the post of UDC. 

They further claim ,thet the TPentai1s higher resposi 

si.- bilitieS.,thafl that of UDC I/c and therefore,theY or 

entitled to the benefit of FR 22-C, with reference to 

the pay last drawn by them1in the post of IJOC I/c, 

while fixing their pay in the TP. 

9. They stete,thet their colleagues in the 

ESICeirnilarly placed like themhad filed ApplicitiónS 
(1)4 

tos.67 to 69 and 78 of 1987/before this very Bench of 

the Central dministrative Tribunal fc.S.COPAL SHPRMR 

& 3 ORS. -vs. DIRECTOR G(PERAL, (SIC, NEJ D(LH, & PNRJ 

ard 
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and had succeeded in getting a decision in their 

favour, jderivirg the benefit of FR 22-C in the 

fixation of their pay,ln the TP,with reference to the 

pay last drawn by them ,in the post of UDC I/c. The 

operative part of the judgment,rendered in the afore-

said applications on 265197 reads thus: 

"5. We have considered the rival 
contentions carefully. We do 
not agree with Shxi Papenna 
that merely because the appli' 
cant held posts of, UDC i/c as 
a temporary arengement they are 
not entitled to tIble benefit of 
FR 22-C, We are 	to under- 
stand how the posts of LDC i/c 
can be treated as excadre posts. 
As a matter o fact posts of 
UDC i/c existed at the materiel 
time in everydeprtment of 
Government. There1ore, we do 
not agree that these posts were 
excadre posts disentitling the 
applicants tothebenefit of 
FR 22C on their appointmBt as 
Head Clerks. We eve gone thro-
ugh the decision of this Tribunal 
in A.Nos.170 and 71/86 and we 
are entitely in agreement with: 
the decision rendgred therein 
that the postl of Head Clerk 
crries higher reaponsibiljties 
then that of a UOC i/c and is 
in fact a promotinal post. We 
therefore hold tht the appli-
cants are ent.tle1 to fixation 
of their initel Pay as Head - 
Clerk under FR 22C with reference 
to the pay drawn by them as 
UDC i/c immedietey before their 
appointment to the post. The 
respondents will fix the initial 
pay of the applicants accordingly 
and pay the appli ants all conse-
quential arrears flowing there- 
from. 

6. In the result, the applica-
tions are alloued. Parties to beer 
their own costs.' 

1O.The 



ling 
app in'4 

fore 
e Tn-
nal. 

— 

10. The applicants state,that soon after 

they came to know of the above order, dated 26-5-1987 

of the Tribunal, they represented to R-1,to extend 

the benefit of that order to them. Some of themuho 

did not get a favourable reply from R1, submitted a 

further representation to R2. 

If. The following tabular statement furnish 

at a glance,the relevant deteilE of the detes relating 

to: 

fixation of pay of the appli 
cant, in the TP, 

(ii) their representation thereon 
to R1 and R-2; and 

cc 
)c ij 	(iii)the reply of Al and R2,to 
) / 	 these representations. 	 -. 

-.,-, ._i* /•/ 

'%a77k 	— — -. --------------------------- --- -- 	 — 

R.No. 	Fixa- Repn.to Disposal Repre- Dispo- 
tion ofR-1 .. of repre- sente- 	ealf 
pay in 	 aentation tion 	reprn. 
the TP..' 	 by R1. 	to R2 	byR2 

(i) 	(2) 	(3) 	(4) 	(5) 	(6) 
------------------------------------------------------ 

I. Tat Sat: 

1580 22.7.81 26.5.87 21.6.88 27,7.88 19.8.88 29 
's') 1 flA 	'C A DO 	II ' 	 0 00 	It 0 00 J0  

1582 6.8.80 28.4.88 

1583 27.4.81 20.4.88 

1584 23.11,82 11.5.88 

1585 13.5.88 

1810 17.6.81 25.4.88 

1875 17.8.84 7.6.88 

II. lind Set 

'J.'J.'J'J 	J•cJ? 

I' 	 27.7.88 19.8.88 

29.7.88 2.9.88 

1.8.88 2.9.88 
I' 

30.9.88 
Ht 

10.11 .88 

2L11 .88 
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II. lind t: 

W_(.)_()_J2j.. 

1614 10-3-83 21-4-1988 21.6.88 	- 	- 	3.10.88 

1615. 13.12.82 25,4,88 	n 	 - 	- 
1616 17.6.81 21.4.88 	 - 	- 

1617 	1981 	 - 	- 

1618 	1982 	 - 

1619 16.8.80 25,5.88 	 - 	- 

1620 1979/81 28.4.88 	 - 

1521 	? 	30.5.88 	 1.8.88 	2,9.88 	ft 

----------------------------------------------------------------- 

The appiicmts have appended copies 

of their representations as above,to RI and R2 

and of the replies of the lettar thereto(negativing 

their request) on their respective applications. 

Aggrieved, the applicants have approa-

ched this Tribunal ,through their preseft applica-

tions for redress. 

The respondents have filed their reply 

to Applications Nos.1614 to 1621 of 1988, resishg 

the same. These were heard by me on 25.11.1988 and 

their further hearingwae adjourned to 8,12.1988,to 

enable counsel for the respondents to produce certain 

documentsuhich were considered by me as easential4 to 

help resolve the preliminary objection of limitation 

raised by tkm. When the matter in regard to the 

- 	aforesaid applications came to be further heard on 

8.12.1988, Counsel for the respondents filed some 

of 
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of these documente,along with a statement of 

additional objectionSin respect of P.Nos.1614 

to 1621, serving acopy thereof on the Counsel 

for the applicants in these cases. He however 

expressed inebility to argue the matter,owing to 

unforeseen urgent reasons and prayed for a short 

adjournment. The matter use therefore adjourned 

to 20121988,to be heard along with the connected 

applications aforementioned. 

15. When the cases were heard on 20-12-1988 

Shri Papanna furnished copies of the following 

references on my direction: 

(1) Letter No.53,k27.17.1.76 Estt.Dated 
23,7.1980 addressed by R-1 to R-2.,seek-
ing clarification regarding fixation 
ofpey,in respect of UDC I/c,on implemn 
ttion of the revised scale of pay, 
pursuantto the recommendation of the III 
Central Pay Commission,uith reference 
to the instructions issued in this regard 
by R2in his llama dated 23-6-1980. 

Rihad cited therein,two specific 
cases,one of Shri V.Krishnamurthy and 
the other of Shri N.S.Sreepade Rao 
resulting in recovery of substantial 
excess payment of emoluments,on accoun 
of revised fixationof pay in the TP, He 
had stated therein,that quite a number 
of cases necessitated review,in this 
light,to help determine the total quan1tum 
of recovery of ernolumenta.ouing to revised' 

fixation 

H 
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fixation of pay, Ri had therefore sought 

instructions from R2 in regard to fixa-

tion of pay of the employees concerned 

and had brought to Iris notice ,that pend-

ing clarification from R2,in the matter, 

recovery of excess ¶eyment in these two 

cases was abeyed and these two incumbents 

were being ailcued to continue to draw the 

emoluments as at oresent. 

(ii) D.O. Lettr No.53.A.27.17.1.76 

Eatt.I dated27-6-1981 addressed by Ri to 

the Regiora 1 Directcr, ESIC under R2, 

inviting attention to his earlier letter 

dated 23.7.1980 aformentioned,  and to 

the several reminders sent thereon and 

impressing the need for instructions early, 

in regard to fixation of pay in the TP, 

that 
He had further stated therein/about 

20-25 cases were inolved.where excess 

recovery of emoluments was 'to be effected, 

according to the reised pay fixation 

and had brought to the notice of R2,that. 

this recovery was seyad,pending instruc-

tions from him. 

Shri Papanne informed,that R2 has not 

yet issued instructions in the matter, either in 

regard to fixation of pay or r1ecovery of excess 

payment of emoluments. 

As ascertained fr 
	

Shri Papanna in the 

course of the hearing, pay of 
	

e applicants in both 

sets of the applications1  was 
	xed twice in the TP 

4 
	

as 
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as under: 

(1) The pay was originally fixed 

under FR 22(e)(jj) Ccola.7 and 8 

of the tabular stetement in para4 

abov!7 with reference to the pay 

drawn as IJDC I/c immediately prior 

(col.6 ibid) to promotion in the 

TP, safeguarding however, the pay 

drawn as UOC I/c. 

(ii) The above pay was later revised 

(Cola.9 and 10 ibid) under FR 22(C) 

with reference to the deemed pay 

drawn as UOC (col.5 ibid) uithout 
safeguarding however.,the pay drawn 

as UDC I/c (Col,6 jbid)uhich resul—

ted in substantial recovery of the 

emoluments already dreun1by the 

employees,eccording to the original 

pay fixation. 

18. Shri Papanna filed a reply to A.No,1580 on 

20-12-1988,countering the sne,serving a copy thereof, 

on counsel for the applicant therein, and submitted 

that he proposed to adopt the same in respect of the 

remaining applications in the 'tat set. 

19.When Applications in the lInd Set 

came up for hearing on 25-11-1988 	Shri Papanna 

rei8ed the following preliminary objections. Firstly, 

he aubmitted,that these applications were not filed 

individually, in Form I,as prescribed in Rule 4 of 

III 	 the 
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the Central Administrative Tri 

Rules 1987, but in a combined 

permissible under these Rules 

applicstiOn8 could not be ent 

Tribunal. 

bunel(Procedure) 

?orm,which was not 

and therefore,these 

rtained by this 

On the face of it,thiscontention 

of Shri Papanna seems captin* and does not ring 

trueas the "seeming" infirm1y,does not in any 

manner fetter the even course of justice. It must 

be rememberedthat the reason of law is the soul 

of law and in that context, oe has to beer in 

mind the legal rnsximthat toornuch subtlety in law 

is discountenanced - nihil subtilites in Jure reRrobatur. 

This Tribunal has accordingly entertained many applica- 

tions of the ]ike,hithertofore. In this background, it 

is apperent,that Shri Papanna is making a fetishof,the 

so called infirmity and there?ore,his contention in 

this regard.hes merely to be stated to be rejected 

outright, as bereft of meritj 

Shri Pepanna next raised the other preli-

minary objection,in regard to the lind Set of appli-

cations, on the score,thet they were hit by the bar of 

limitation,under section 21 of the Administrative 

Tribunals Act,1985. He itdrated this impediment,in 

regard to the 1st get of applications also, stating, 

that the cause of action had srisen,for all the 

applicents,as long back as beween 1980 to 1982. He 

a 
	

also 
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also urged,that all these applications were not 

maintainable,, as the grievance therein.,árosB 

from ander of pay fixationpassed On a date 

more than 3 years immediately preceding the coneti-

tution of this Tribunal i.e., 1-11-1985 and there-

fore.thie Tribunal in the light of its decision 

in AIR 1986 CAT 203 (V.K.MEHRA v. THE SECRETARY, 

UNION MINISTRY OF INFORMATION AND BROADCASTING) 

had no jurisdiction, power or authority to enter-

tain this application and therefore,these applica-

tions were liable to be rejected in lirnine. 

22. He pointed out 7 that ESIC, New Delhi, 

had by its memo dated 23-6-1980(Ann.R-1, in the 

let Set) clarified inter slie lto all the Regional 

- 	 Directors of. ESIC,, as to the manner in which the 
A post of 

pay in th/HC should be fixed. This use iterated 

by R1,by his Memo dated 21-7-1980(Ann.R-2).to all 
cr )'. 

the Local Office Managers of ESIC. It was stated 
rn )Qj 

J 	in the said Plemo,that the post of UOC I/c,would be 
\ 

treated as an ex-cadre post,till the Recruitment 

Regulations for the said post,were f'inelised and 

that the pay in the post of HCwould be fixed under 

FR 224C),uith reference to the pay drawn as UDC,on 

the date of promotion as HC. 

23. Shri Papanna affirmed,thet the pay of 

all the applicants was fixed accordingly7 on their 

promotion 
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promotion to the post of HC. and tty accepted 

the same withut demur,over the yeere inclusive of 

the instructions contained in the aforesaid memos 

dated 23-6-1980 and 21-7-198 

stances, he esserted,thet th 

barred by limitetion and ala 

ing their pay fixation, In th 

distance of time. 

24. hri Pepenna eSSe 

applicants,hed addressed any 

the concerned euthorities in 

aggrieved with the fixation 

In these circum-

applicants were 

estopped from question-

post of HC,et this 

ed 1that none of the 

epresentation to 

he ESIC,thet they were 

their pey4n the TP 

according to pare 17 above, except those submitted 

by them to R1(and by some,to R2 as well) as indica-

ted in pare 11 above. As long a period varying from 

6 to8 years had elapsed, from the dete,the actual 

cause of action had arisen to them, he stressed, en d 

therefore1the applications he submitted, were hit by 

the bar of both limitetion,as well as maintainability. 

25. Countering the question of limitation and 

maintainability,raieed by Shri Pepanne,at the threshold, 

Shri Srinivesan, Counsel for the applicants in the 

IIdSet, relied on a long catena of rulings asunder, 

to develop his argument: 

S.No. 	Citation 	 Ratio 

- 
(j)AIR 1982 Cel.307 	; c;;;r;;; the ;u;;tion of 

/VtJrR VEDP K!kNTHR 	
delay, the merits of the case 
should be taken Into account as 
also the effect of delayed 
grnt of relief. 

.........19 

U 
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---------------------------------------------------------- 
--------------------------------------------------------- 

(ii) AIR 1982 Delhi 83 	Delay in making petition would 
(S.C.1RLIK v. P.P. 	not be a ground for rejecting 
SHARMA). 	 relief if appointment had been 

unconstitutional. 

(iii)198ATC 531 	Limitation for approaching the 

L
MANuHAR- 	 Tribunal, commences from the date SITARA1 NANDANtJPR 
s. u.o.I.) 	of rejection of the representa- 

tion,egelnst the impugned order, 

(iv) AIR 1985 SC 508 

(RACHUBIR JHA vs. 
STATE OF BIHAR & 
CR5.) 

() AIR 1986 SC 2086 
(K.ROMUDGAL & CR5. 
v. R.P,SINGH & ORS.) 

Suit riled within 3 years from 
the-date of communication of' thej 
order of rejection relating to 
discharge of a Government servant 
Bar of limitation does not epply. 

Petition challenging 
seniority ,filed after 18 years 
after issuance of the 1st 
Seniority Liet,diemissed on 
grounds of laches. 

(vi) 1986 ATC 531 	 Limitation commences from the 
Bombay Bench 	 date of rejection of representa 

(MANOHAR SITARAM 	tion (relating to retrospective I 

NANDAMJAR v.tJ.0.I) 	promotion esa result of reviEior 
of seniority). 

(vii)AIR 1988(2) CAT 499 
Calcutta. 

(ANANTHA KUMAR roroL 
V . U.O.I. & CR5.) 

Claim for Overtime Allowance 
relating to the period from 
3.4.66 to 18.8.72 - Applicant 
became aware of his right only,  
after the right was establi-
shed by a judgment delivered 
on. 30-5-79. Applicant there 
after made representstion 
starting from 1980 onuard8. 
All representations remained 
unanswered. Final decision 
taken on 11-8-1986 when the 
claim of the applicant and 
others similarly placed emplor 
aes were rejected'etition 
filedon 23-2-87cleiming the  
above relief - Application 
held to be not barred by time. 

. . . . 20 
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(i) 	 (2) 
	

(3) 
----------------------------- ----------------------------- 

(viii) AISLJ 1987(1)CAT 489 i 	Lilmitation starts with refa- 

	

Petna Bench. 	 rnce to representation and 
(MAJOR YUDHISTIR SItGH nt advice of a decision 

Ve G.O.I. & ORS.) 	(releting to retirement), 

Ell 

ATR 1988(1)CAT 1, 	1 
Principal Bench,Delh.i. 	d 
(B.KLJMAR v. U.O.I. 	r 
& ORS.) 

D 
a 
t 
0 
0 

AISLJ 1988(2) CAT 217 	L 
Celcutta Bench. 
(BIBAS CHAKRABORTHY & 
ORS. -vs.-U.0.I.& Ors.) 

n 
I 
t 

AISLJ 1988(2) CAT 273 	A 
Delhi Bench. 	 1 

(RAMNATH CHADHA v. u.o.I.) i 
t 
I 
0 
0 
0 

mitetion runs from the 
te of rejection of the 
presentation and the sane 
11 not hold good where the 
ptt. concerned,choosea to 
tertain a further represen-
tion and considers the some 
merits before disposing 
the sane. 

mjtetion does not apply1  

nce the applicants were 
natantly pursuing their 
elm when the cause arose 
mid-seventies. Their 

aim was said to be under 
nalderetion and was not 
gatived. Application filed 
1987,was not hit by limi-

tion. 

plicant was discharged in 
59 and reappointed in 1962. 
e intervening period was 
eted as break in 1979, 
was held that the 1959 

der merged with the 1979 
a; hence there was no bar 
limitation. 

(xli) 1987(2) ATC 852 Cslcutta 
Bench. 
(KANAK KUMAR SINHA vs. 
CHAIRMAN, CENTRAL BOARD 
OF DIRECT TPXES & ORS.) 

(xiii) 1987(2)ATC 444 Jeb,Bench 
(GOPAL ANANT \MUSALGAONKRR 
-vs.- 1301 & ORS.)  

TIe delay of etxut 6 yearS 
on the part of the respondents 
in settling arrears of sala- 
ry 	unconscionable; hence 
interest was awarded. 

C nrt or Tribunal has the 
j idicial discretion to decide 
t e plea of JLaches and ramis' 
n ssin Filing writ petitions 
d pending on reasonableness of 
C Ircumetancea in each case. 
I the ease of fundamental 
r ight there is a continuing 

wrong 



1988(6) P.TC 609 
Jodhpur Bench 

(LAXMANDAS v. U0I 
& ORS.) 

1988(8) RTC 49 
DABALPUR BENCH 

(SUSHILA BAI v. 
U0I & ORS) 

— 21 — 

----------------------------------------------------------- 

(1) 	 (2) 	 (3) 

urong,so long as the claimant 
is in service and it is not 
redresed(In this case, the 
Tribunal exercised discr?tion 
of condoning delay or leches 
(is years) as the petitioner 
was a lou-paid functionery 
(peon) and was in indigent 
circumstances. The matter 
pertned to reversion for 
failing in confirmation test). 

(xiv) 1987(2)ATC 32 
Jebalpur Bench 

(1uNNILAL v. UOI 
and ORS.) 

Petition fIled 24 years after 
entering service4n regard to 
change of -date of birth. Emplo-
yee was illiterate. Identity 
card issued by the Employer 
supporting his claim. Delay 
condoned on this circumstance. 

Applicants were awaiting 
decision of a case and 
thereafter,submitted represente 
tion relating -to their rever-
sion. Ileenwhilethe period of 
limitation expired. Delay was 
condonedin exercise; of 
discretionary power on the 
premise,that the applicants 
were justified to await the 
decision. Guidelines for 
condonation of delay as enuer. 
ted in AIR 1987 SC 1353(Collec 
tor, Lend Acquisition case) 
were outlined and their import 
was brought out. 

Employee expired on 25-9-1984. 
Ujdou was informed on 291085 
that she was entitled to 50% 
of the Provident Fund dues. 
Notice under Sec,8e of the 
CPC,was issued on 28-11-1985. 
Application was filed on 
25-11-1985. This was held to 
be in time. 

26.Shri 
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25, Shri Srinjvasan therefore sumitted,in 

the light of the above rulings that the question 

of limitation had to be decided on the merits of 

each case and the Tribunal could exercise its 

judicial discretion)in doing so. He asserted that. 

his clients had a strong case to prove,thet the 

delay if any.on their pert q inapproeching this 

Tribunal was unconscionable, in the peculiar fact 

situation of their cases. He vehemently refuted the 

allegation of Shri Papanna ,thet his clients had 

acquiesced in the fixation of their pay in the TP,, 

as shown in pare 4 above. He seidthat the matter 

was under consideration of R1 but as there was no 

progress, some of the employees, who were similarly 

- 

	

	 placed as his clients)as in GOFAL SHARMA'S cese(pere 9) 

filed writ petitions in the Hih Court of Judicature, 

Karnataka in 19831after waitind for a reasonable time, 

for a favourable decjsion from the respondents. Those 

writ petitions came to be tranferredto this Tribunal 

he said, consequent to enectmert of the Pdministretive 

Tribunals Pct,1985. His clients he saidwere hopefully 

awaiting the decision in that dese,relying on the dicta 

of the Supreme Court in 1985 SOC(L&S) 526 CINDER PAL 

YDAV & Ors. -vs.- U000I. & ORj that those who could 

not approach the Court.,need not be at a disadvantage 1  

as compared to those who rusheq to it and that if they 

were otherwise similarly situated, they were entitled 

to 
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to similar treatment, if not by anyone else, 

at the handsof the Court. 

Shri Srinivasan assiduously argued, 

that his clientawere suf?iciently vigllant,as 

to their cause of action.,in the light of the 

above dicta of the Supreme Court and had promptly 

represented their grIevance to R-1 and R-2(by some 

of them) for redress, when this Tribunal rendered 

its decision on 26-5-1987 in GQPPL SHRR11Aes  case, 

as is seen from the details furnished in pare-Il 

above. He therefore vehemently pleeded,that his 

clients were not hit either by the bar of limita-

tion or maintainability1as alleged by Shri Papanna. 

Shri Holla, Counsel in the 1st Set of 

, 	 applications urged ,that it was the primary duty 
/\ 

' 	 nd responsibility of the respondentsto fix the 
( 	. 
ç..........pay of his clients correctlyunder the statutory 

' 
I 	 rules viz,, FR 22-C on their promotion from the 

I' 
I 	post of uoc or UDC I/c as the case may be, to the 

TP, but they felled to doso 1in the case of his 

clients,even after the decision of this Tribunal 

in GOPL SHIkRMA'a case on 26-5-1987, until which, he 

stated, his clients were not aware of the correct 

position in regard to the fixation of their pay. 

The caie of action for theth arose as on the date 

when 
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when the above decision was r ndered by this 

Tribunal in COPL SHARIIA's css , wherein the 

applicants were similarly plac ?d. The respon—

dents he argued, could not mak an invidious 

distinction between those who pproached the 

Court/Tribunal for redrassend those who did 

not, even though similarlycireumstencad to 

substantiate which, he sought to derive support 

from INDER PAL YPDPV's case (pare 26) relied upon 

by Shri Srinivasan. 

29. He submltted,thet his clients had promptly 

submitted their representations to Ri and R2(some 

of them) for rodress,es shown in pare—li above, no 

sooner than this Tribunal endèred its decision on 

26-51987,in GOPAL 5HARMA' cage. 

30. He invited attei 

22-71981(Ann,H) Issued by 

of pay in TP and pinpointed 

his clients viz., Shri T,K 

therein. He Pocussed attel 

of ftnn.H, which reads thus  

t the name of one of 

arish(A-1580) appeared 

on the concluding pare 

Panc 

tio, 

ttion to the Order dated 

R—lin regard to fixation 

The Regional Direc 
that recovery of e 
and allowances ari 
of pay/increment o 
date of Issue of H 
rence, may be kept 
Hqrs. decision for 
this office on the 
ved." 

:or 

ing 
derE 

in 
the 
SaI( 

tea also approved 
payment of pay 

out of re—fixation 
d above, upto the 
memo under refe—
beyence, till the 
reference made by 
matter is recei— 

A— ~ 
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31. In the above background, Shri Holla 

argued., that the question of correct refixetion 

of pay in TP, not only in respect of P150, but 

of all others in the 1st Set of applications, who 

were similarly circum.stánced.,was very much alive, 

as even though more than 7 years had e1epsedno. 

decision seems to have been arrived et,on the 

proposals said to have been sent by RI to R29 88 

long back as11981 and the entire matter was still 

unresolved, and was in a state of flux, he submitted. 

In these circumstances, he trenchantly pleaded,that 

it ill-behoved the respondents ,to 'hold the bar of 

limitation and maintainability, against his clients. 

Besides, he pointed out, that neither RI nor R2 

had in their reply to the representations,filed 

by the applicants (pare-Il above)40 pointed out, 

,,- 	 that the same ijere barred by limitation. 
-' 	. 

/:' _(• 	.. • \. j \ 
. 	 32. Shri Holla endeavoured to bolster his 

;case on this point, relying not only on the rulings 
P.  

elready cited by  Shri Srinivesan, but also on the 

following further decisions: 

---------------------------------------------------------- 
5.No. 	Citation 	 Ratio 

---------------------------------------------------------- 

(1) PIR 1960 SC 335 	There can be no "right to sue" 

	

(RUKHfBAI Ve LALA 	until there Is an accrual of 
LAKSHMINARAIN & 	the right asserted in the suit 
ORS.) 	 and its infringement or at 

- 	 least a deer and unequivocal 
threat to infringe that right 

- 	 by the defendant against whom 

the 
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(1) 	 (2) 	 (3) 
---------------------------------------------------------- 

te suit is instituted0 
Jtere a particular threat 
gives rise to a compulsory 
cause of action, depends 
o 8 question whether that 
ttreet aPfectively invades 
or jeopardises the said 
right. 

(ii) AIR 	1987 SC 1353 P'inciples for a liberal 
(COLLECTOR,LAPJD aproech towards condona— 
PCQUISITION, tion of the delay enuncia 
ANANTNAG & ANR* ted,highlighting inter ella, 

MST.KATIJI tt1at when substantial justice 
& 	ORS.) and techniceJL considerations 

ake pitted against each other, 
the cause of substantial 
jiistice is to be preferred, 
for the other,side, cannot 
claim to 	have vested 	right,.. 
ii injustice being done, 
bceuse of non—deliberate 
dlay and that refusing to 
condone delay.,can result in a 
mritorious matter being 
thrown out at the very 
threshold and the cause of 

-------------- 

justice defeated. 
------------ 

33, 	Shri Papanna, in re ly, 	sought to rebut the 

contentions of both Counsel, on the point of limitaticr 

and maintainability and d1stinuih the various rulings 

relied upon by them,to buttress their case. Referring to 

RVKHfABAI's case, he contended,that it envisaged a 

compulsive cause of action,n 

suit and that the threat there 

to. This was not the case, ir 

before the Tribunal, he said, 

action) arose as far back as I 

ssitting filing of a 

f, should be given effect 

reerd to the applicationS 

s the threat (cause of 

81 and therefore RUKH1ABAI's 

cese*wei not relevant, he essrted. 

34. The 
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The dicta of the Supreme Court in 

COLLECTOR, LAND ACQUISITION ease, he submitted, 

only amplified the scope of Section 5 of the 

Limitation Act, in relation to the original 

jurisdiction of the Court and nothing more. Besides, 

there was no epplication from any of the applients 

in the present cases for condonation of delay, he 

argued. He therefore pleaded ,that the dicta in the 

above case, did not ceme to the avaIl of the 

applicerits and uged,that all the applications be 

rejected in limineon the impediment of limitation 

and norr'maintainabiiity. 

I have examined cere?ully 7 the averments 

of both aides,on the question of limitation and non 

maintainability of the app1ictione. 	As stated in 

1953 All 747 FB (8ANKEY 	LAL BABU),the rules of limita 

1IA1!L 	not substantive rules but are 

) rules of procedure and they neither create any rights 

in favour of any person nor define or create any 
vQ 

causes of action but merely prescribe that remedy 

could be exercised,only upto a certain period and 

not subsequently. 	Though all the rulings relied upon 

by both Couei  for the applicants, may not squarely 

govern the cases before me(in fact sorne of them as at 

S.N,(v) and (xi)1 in the tabular etatement,at pare 25 

above, 	are beside the point), 	it is clear therefrom 

that 
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that the Court/Trlbunal,haa to exercise its disere 

tion judiciously.,while condo1ning delay, taking duly 

into account,the peculiar l'aFts and circumstances 

of each case. 

It is seen from the case produced by 

the respondents,on my direct.on,that Ri had, by 

his letter dated 23-71980.) addressed to R2,reques 

ted for cleri?icetion.,in regard to fixation of pay 

in TP,under FR 22C,as this ~I ad resulted in - - 

substantial recovery of over4ayment made, to illus 

trate whichhe had cited two specific instances and had 

sent several reminders theredn, but to no evail,as 

is evident from his subsequnt Letter dated 27-6-1981, 

addressed to R1. Pending clarification from R-19 R2 

is seen to have abeyed overpyment of emoluments to 

the concerned employees, on account of pay fixation 

as above. The.whole matter thus appears to be in a 

nebulous state(vide pares 15 and 16 above). 

Shri Papanna stated,that the above 

reference dated 23'71980wesl made by R-1 suo motu 

without any representation haiing been tede in this 

regerd,by any of the affected employees. Scrutiny 

of the pertinent case papers reveels,that this does 

not accord with facts, as the Kernataka ESIC employ 

ees,had addressed a representation to the concerned 

authorities 
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authorities earlier,in regard to pay fixation 

nd recovery of overpayment. Some of the employees 

namely, Shri T.A.RemanKutty and Shri C0SCopal Sharme 

similarly plad like the applicants in the cases 

before ma,are seen to have addressed a written 

representation in this regardto R1 lateron 24'61981. 

38. Shri Halls submitted,that his clients were 

not aware of the 1emo dated 2361980 issued by R1, 

to all the Regional Directors of ESIC end of Ilemo 

dated 217-1980 issued by R-2 7 to all the 'ocal Office 

managers of ESIC on 23719804n regard to pay fixation 

in TP and therefore.)no cause of action could have 

arisen to them ujth reference to these memos. This 

does not seam to be credible 9 considering the overall 

facts of the ease and partieulerly,,the fct ) that some 

of their colleagues,who were in like situetion,hsd 

f
v_c- 

	

	2\\ 	tttd the matter. before the concerned authorities. 

( 	 . 	it .ts therefore apparent., that the applicant a were 
-- 

c 	 \ ) 	at least,indirectly aware of the implications of the 

/ a?oesajd two memos. 

39. Nevertheless,the fact remains,that R-1 

stayed recovery of overpayment as a result of fixation 

of pay under FR 22C in TP and this gave the applicants 

a glimmer of hope of relief but that hope seems to have 

been beliecL,even though more then 8 years have elapsed. 

Some 
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Some of the employees,other than the applicants 

before me,seem to have apprroeched  the High Court 

of Judicature, Kernetaka in 1963 through Writ 

Petitions as in GOPAL SHA70s case, for relief, 

after having waited for neerly 3 years. 

Shri Srinivesan submits 2 thet since the 

above colleagues of his clients,who were similarly 

pleeedhad apprceehed the High Court of Karnataka 

for redress, his clients thought it proper,to await 

the result of their writ 9 
1 et1tions and not to 

rush to Court.,relying on the dicta of the supreme 

Court in INDER LAL YADAVIS C858, 

The statement of Shri Pepsnna,that the 

cause of action for all the applicants,.arose as long 

as 8 years back )with reference to the date of their 

revised pay fixation,is not true in all cases, as in 

some cases, the pay was so fixed in 1982 and even 

1984 (pare 4 above). 

42 Taking a holiic view of all the above 

facts and circurntances a- d considering specially, 

that even after a lapse of as long as 8 years, the 

respondents have not as yt resolved the questi on of 

fixation of pay in the TP and waiving of recovery 

of overpayment of emolumevts ,in respect of the 

aff'ected ESIC employees ad have thus left them 

in "beguiled expectation"so far, keepinthe matter 

yet 
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yet elive 	I feel it would be unfair in this 

fect-situationto hold the bar of limitation and 

maintainability against the applicants, The 

dicta of the Supreme Court in INR LRL YDAV's 

Ce59, really comes to their aid.,specially when 

their colleagtses in GOPAL SHARMAs Ca88,had approa 

chad the High Court for radresswithin a reasonable 

period of 3 years. 

43. The contention of Shri Papanna,that R1 

should not have indefinitely awaited instructions 

from R2,on the Letter dated 2371980addressed to 

himseeking clarification in regard to pay fixation 

but should have finelsed the metter,inclusive of 

recovery of overpayment of emoluments and that R2 was 

not bound to give him a reply, on the face of it, is 

bizarre and exposes the administration to Unjustifiable 
We.. 	. 	•. 

callousness but justifiable criticism. It is hoped. 
\ 

"\' hat the respondents will resolve the matter now at least, 

	

rr 	' 	 without further loss of time ) beering in mind the 

	

' 	. 
lex legal maxim ,that the law always abhors delay 

-del2tiones For the reasons aforestted, 

the actual reuse of action for the applici te, in my 

view, arose from the dete of the decision of this 

Tribunal, namely 2651987 in GOPAL SHARNA'S case, 

which resulted, in an invidious distinction between 

those employeeswho approached the High Court/Tribunal 

and 



Shri Papenna did not react to the other 

rulings, cited by both Counsl and in particular, on 

the point of judgment in rem end its implicetiona p aS 

argued by Shri $rinivezan. 

Shri Papanna subm1ttedthat in GOPPL 

SHiRM'e caSe, all the points urged in the present 

applicationa,were not exarnied by the Tribunal and 

therefore .,the decision in that ceseuauld not squarely 

govern the CaSeS now before the Tribunal, 

I have examined carefully the rival conten 

tions on the above points. The various rulings relied 

upon.,by both Counsel for the epplieants.to  advance 

their point.,on the question of binding effect,of the 

decision in GQPPL SHI\RMA's case.,ere apposite to the 

present CaSES. 	In particulr, the ratio of the derision 

in the case of A.K.KHANNA by the Principal Bench 

of1the Central Administretive Tribunal, New Delhi, 

with which I deferentially concur and in that of INDER 

PPL YPDPV 4 has a direct bearing and concludes the 

question. 

GO. The aumission made by Shri Papenna 

that the decisions of only the Supreme Court have 

a binding effect in like caaes.,where the parties 

did not a:oear before the Court, but not those of 

the High Court or this Tribunal is indeed startling. 

Such 
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Such a submission cn emanate only from an inadequate 

comprehension of our Constitution and has to be 

rejected as patentlyillfountied. 

The other distinctionwhich Shri Pepanna 

soughtto make between the parties which eppeered 

before a Court and those which did not, though otherwisa 

their case was alike, so as to state that they were not 

similarly placed ,eeems to me as an overwrought figment 

of imagination. If such a quaint view is taken, I am 

afraid, that the legal maxims: de similibus 

jeium(i.e., in like ceses ? the judgment.is  the same) 

or in consimit8 cesu,'consimite debet ?sse 	dium( i • e. 

in similar cases,tha remedy should be similar) would 

only remain on peper and the poor litigant would only 

be vexed,by driving him to Court needlessly,at no 

'-Uttle expense and hardship,as pointedly observed by 

NCO 	5upreme Court.,in INDER PAL YADPV's Case. 
LU 

As regards the question .of judgment in rem 
I ' vJ11  

urged by Shri Srinivesan (para 47  above), to which 

Shri Papenne did not react, it is pertinent, to refer 

to the decision of a 3-Member Bench in Applications 

Noe.27 and 29 of 1987 (JOHN LUCAS & ANR.v. THE: ADDI-

TIONAL CHIEF MECHANICAL ENGINEER, SOUTH CENTRAL RAILWAY 

&ORS.) decided by the Bangelore Bench of the Central 

Administrative Tribunal, wherein Hon'ble Shri Justice 

K.Madhev Réddy, Chairmen, speaking for that Bench, 

observed 
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observed as under: 

"Quite apart from the above this should 
be so because in 'tserice matters" any 
judgment rendered, except perhaps in 
disciplinary proc'eedings, will affect 
someone or the oher member of the 
service. The intrpretation of Rules 
governinga service by the Tribunal, 
while it may benfit one class of 
employees, may adversely effect another 
class. So also uçholding the claim of 
seniority or prom1otion of one may infringe 
or affect the riht of anothar. The judg-
ments of the Tritunal may not, in that 
senge be strictl) judgments inpersonQm 
effecting only the parties to that peti 
tion; they would The jWAJudgments in rem. 
Most judgments of the Tribunal would b3 
judgments in rem and the same Puthori\ 
ties impleed aS respondents both in 
the earlier and t1 he later applications 
would have to implement the judgments. 
If a party affected by an earlier judg 
ment is denied tte right to file a 
review petition and is driven to file 
an original epplcetion under Sec.19, 
apart from the lilkelihood of conflict-
ing judgments being rendered, the 
Authorities requ1red to implement 
them being one and the same, would be in 
a quandary. Impliementing one would 
result in d1sregrding the other.". 

63. In the context ofthe above observation 

in JOHN LUCAS case, it is eppsrent,that the decision 

in GOPAL SHARMf's case has the lineements of a judg 

ment in rem and therel'ore~

id 

)is binding an all those 

similarly placed but who 	not approach the Tribunal. 

64. The submission at Shri Pepanne that the 

decision of this Tribunalin A.K.KHANNA'B case is 

only recommendatory or ad1 isory in nature and 

therefore 
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therefore not binding, on the face of it, seems 

ludicrous. If the Tribunals were to give merely 

hortative or didactic decisions, utthout those 

decisions binding the respondents, as envisioned 

by Shri Papenna, learned Counsel for the respon—

dents, of whet avail, are such decisions to a 

litigant in travail, knocking at the door.s of,  

this Tribunal for relief? Perhaps only the learned 

Counsel Can find an answers 

65. The contention of Shri Papanna (pare 56 

above) that all the points urged in the present 

applications, were not argued and gone into depth 

in GOPAL SHARMA's case, is not true. That decision 

expresses entire agreement,with the judgment rendered 

by this Tribunal, in Applications Nos.170 and 171 of 

1986 (H.S.SADASHIV v. 1.1.0.1. & ORS.) on 11-12-1986, 

to which I was a party. The judgmsnt in SADASHIV's 

,case, has examined in great detail, all the relevant 

/ '16spects involved in the present cases and therefore, 
Uj 

4/it is disingenuous for Shri Papanna to contend, that 
I 	/ 

/ 	in GOPAL SHARMA'e case, the matter was not examined 

in depth. 

66. Questions such as uhether the post of 

UDC I/c is a cadre post, whether it carries higher 

responsibility than that of UDC, have all been dealt 

4 	 with 
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with at length, in SADASHI'J'S case. In that 

case, it has been clearly stated (pare 20), 

that the principle enuncieted in the allied 

case, in Urit Petition No.6086 of 19700  filed 

by Shri V.R.Hegde, was being given effect to, 

lest it should result in invidious discrimine 

tion, between Shri V.S.Hegde on the one hand 

and the applicants on theother, which was not 

desirable. The respondents would need to 

realise, that perpetuation of such discrimina 

tion among employees, similarly circumstanced, 

would not conduce to administrative efficiency 

and harmony. 

67. Shri Papanna submitted, that the post 

of UDC I/c, was filled in'  from amongst the UDCs, 

not strictly in order of seniority but according 

to the willingness of theH employees. This was 

refuted by Counsel for the applicants, by produc- 

ing a copy of the Memorandum dated 1471978,iSSUed 

by the Administrative Officer of the ESIC. I have 

perused the saie and notice, that it is explicitly 

stated therein, that the post of UDC I/c is to be 

filled in, strictly accoding to seniority, unless 

a senior agrees to forego his claim, for appointment 

to this oost. The submission of Shri Papanne on 

this point, therefore is illfounded. 

4L 
68. In 
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In the and, 	Shri Papanna submitted 1that 

in case the respondents did not succeed in these 

cases, the epplicarCa may be given the benefit 

of FR 22—C,only with prospective but not retrospec— 

tivp effect. 

I have given due thought to this 

submission of Shri'Papanna. 

In the light of the above discussion, 

I hold,that the decision rendered by this Tribunal 

in GOPAL SHARMA'S case on 26-5-1987,governs the 

present cases,mutetia mutandis and is 	binding on 

the respondents. 	As the decision in the said 

cases concludes all other points urged in the 

applications before me, 	there is no reason to go 

into those points again. 

LU In the result, 	I hold.,that the applicants 

are entitled to fixation of their initial pay in 

the TP (i.e., 	HC, 	Assistant,Insurance 	Inspector or' 

manager Grade—III.,as the case may be,)in accordance 

with FR 22—C ,uith reference to the pay drawn by them 

as UDC I/c,immediately prior, to appointment in the 

TP. 	The respondents shall fix their initial pay 

accordingly and grant them all consequential arrears, 

with retrospective effect within a period of 	3(three) 

months, 	from the date of receipt of this order. 

72.The 



72. The applications are disposed of 

in the above terms. No order as to costs, 
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yet aUve 	I feel it would be unfair in this 

fact-situatiofl.q tO hold the bar of limitation and 

maintainability against the applicants. The 

dicta of the Supreme Court in INDR LRL YRDV'S 

C8S8 really comes to their aid,epecially when 

their colleagues in GOPAL SHARNA's case,had approa-

ched the High Court for redress ,uithin a reasonable 

period of 3 years. 

43. The contention of Shri Papanna ,thst R1 

should not have indefinitely awaited Instructions 

from R2,on the Letter dated 237-1980,addressed to 

himseeking clarification in regard to pay fixation 

but should have finelised the matter,inclusive of 

recovery of overpayment of emoluments and that R2 was 

not bound to give him a reply, on the face of it, is 

bizarre and exposes the administration to Unjustifiable 

callousness but justifiable criticism. It is hoped. 

\that the respondents will resolve the matter now at least, 

tt\

' ))witiiout further loss of time,bearing in mind the 

	

/ legal maxim ,that the law always abhors delay 	lax 

_) . / 
\ " Q 	1' delationes 	per exhorret. For the reasons aforestted 

-i ,- -.---..- 
 

the actual ceuSB of action for the applicn ta, in my 

view, arose from the date of the decision of this 

Tribunal, namely 26'5'1987 in GOPAL SHARMA'S case, 

which resulted,in an Invidious distinction between 

those amployees.who approached the High Court/Tribunal 

- 	 and 
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end those who did not, violating thereby, the 

principle of equality, enshrined in Articles 14 

and 16 ofthe Constitution. The applican 	are 

seen to have represented thereaf'ter,to the 

concerned euthoritieswiththe desired expedi—

tion,for redresses is evident from the details 

furnished in pare 11 abovs, 

44, In view of the fregoing,I overrule 

the preliminary objection rised by Shri Papanna, 

in regard to limitation endmaintainability. 

45. The next questior fervently canvas—

sed by both Counsel.,uas on the law of "binding 

precedents",recognised in Ar\ticle  141 of our 

Constitution, according to whichthey urged,that 

the d&cjjon of this Tribunal in GOPAL SHARIIA's 

cese(pera 9 above), which was on all fours, with 

the eases before me, was binding on the respon-

dents. Shri SrinIvaean relied on the following 

rulings1 to buttress his case: 

(i) 	1985 	II LLJ 303 D4leretory judgments of 
(PIARA LAL & ORS. the Court dealing with the 
v. 	STATE OF PUNJAB leality of status, 	rules 
& 	ORS.) and Covt.Policies are binding 

no1 	only on the pertiesto 
the legal proceedings but on 
oters also, 	who may be 
affected incidentally, by 
such declaration. 
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- ---- - -- --- - -- --- -- - - - - --- -- - -- - - - - - - - - - - - - - - - - 
-------------------------------------------------------- 

1985 5CC(L&S)526 	Those who could not come to 
(INDRAPAL YADFtV u.-. 	Court,need not be at e disedvan 
UUI, & ORSO) 	tege as compared to those who 

uhed into the Court, if they 
are othru1e9 similarly situated, 
they are entitled to similar 
treatment 9  i 1' not by any one 
ei5e, at the hands of this 
Court. 

(jji)ATR 1988(2)CAT 518 Not extending benefit of 3 
Principal Bench, judgment 9  to others Luho were 
New Delhi. similarly pieced but never 

RS 
party to 
amount to 

that judgmnent,would 
discimintion1 

VS. U.O.I. 	& 	0cej violative of 	Prticles 14 end 

------------------------------------------------------------ 
16 of the Constitution. 

46. Shri Srinivasen relied on the following 

decisions to bring out.7 that in like cases )  the p':sonS 

should not be treeted differently, end'the judgment 

should be the seme 

(1) AIR 1985 SC 1124 (P.SAVITA & ORS. v, uoi) 

(ii) ppin,No,1205/88(F) decided by the 
Bengelore Bench of the Central dmini 
stretive Tribunal on 	121988. 

47, Shri Srinivesen,81soinvokedthe princi2le 

of judgment in zem,enuncieted by the Bangelore Bench 

of the Tribunal9  in Applications Nos.120, 15370  1605 

to 1607 and 1626 of 1986, decided on 3031987 9  to 
to 

which I was a party. That matter relat/reviSion of 

pay scales of Field Investigators in the National Sample / 
5urvey Organisation. It was held therein,thet the 

j u d gin en t 
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judgment of the High Court of Judicature of Karnatake 

in an allied case was a jugrnent in rem and was 

therefore applicable to elii other persons similarly 

situated as the writ petitners who were not 

parties to that judgment. 

48. Placing relianceon P1IR 1986 SC 180 (OLGA 

TELLIS & ORS. v, BOMBAY ML1NXCIPPL CORPORATION & ORS.), 

he stressed that the Supreme Court had observed in 

that cese,thet procedure which is unjust or unfair 

in the circumstances of a cse1attracts the vice of 

unreasonableness ,thereby vitieting the lewwhich 

prescribes that procedure ard consequently the 

action taken under it. It hao further observed, he 

said, that thaction must fIrstly be.,wlthin the scope 

of the authority conferred by law and secondlyit 

must be reasonable. Shri Sr.nivasan ellegedthat 

none of these principles were followed by the 

respondents,in the case of hs clients,specially when 

it entailed clvii consequencs to them,in substantial 

loss of emoluments,? as a result of erroneous fixation 

of pay in the TP. No show cause notice was given to 

them he submitted, before thei pay was fixed in TP 

to their grcve detriment. This was grave violation 

of the principles of natural jjustice, he stated. 

- 
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49 Shri Holla, Counsel for the applicants 

in the 1st Set of epplicationa, relied on the 

following dicta of the Supreme Court in 141R 1961 

S.C. 1457 (DARYO & ORS. v STATE OF U.P. & 0R50) 

to bring home the point,of binding nature of the 

decision ,rendered by this Tribunslin GOPL 5HARi8 

case: 

The argument that res judicetais 
a technical rule and as such,i 
irrelevant in dealing with petitions 
under Art.32 cannot be accepted The 
rule of Des judicate as indicated in 
SOIl of the Cede of Civil Procedure 
has no doubt some tchnicai aspects, 
for instance the rule of construc 
tive res judicata may be said to be 
technical; but the basis on which the 
said rule rests is founded on consi 
derations of public policy0 It is in 
the interest of the public at large 
that a finality should attach to the 
binding decisions pronounced by 
Courts of competent jurisdiction 
and it is also in the public interest 
that 1ndiv1duis should not be vexed 
twice over with the same kind of 
litigation. If these two principles 
form the foundation of the general 
rule of res jud1c 	they cannot be 
treated as irrelevant or inadmissi 
ble even in dealing with fundamental 

:rights in petitions filed under 
t4rt 6 32, 

xx 	xx 	xx 	xx 
xx 	xx 	Xx 	 XX 

The binding charactar of judgments 
pronounced by courts of competent 
jurisdiction is itself an esentil 
part of the rule of law, and the rule 
of law. obviously is the basis of the 
administration of justice on which 
the Constitution lays so much emphasis. 

50.Shri. 
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Shri Holle also tileged, as argued by 

Shri Srinivasan, that the r spondents had violated 

the principles of natural jt stice, while fixing the 

pay of his clients in the T a 

Shri Rolls submil :ted,that the Special 

Leave Petition f'iled by the respondents in GOPAL SHARMA's 

case,in the Supreme Court ws rejected and therefore, 

that judgment had become bid1ng in all similar cases, 

52. In rebutting the tabove contentions of both 

Couse1 for the applicants,Shri Papenna submitted, 

that the various rulings cited by themto bring home 

the point of 'binding nature of the judgment in 

GOPAL SHARMA's case, had no application to the present 

cases before the Tribunal, n that, the judgmEnt in 

that casebound only the peities thereto and not 

others. The fact that the 51uprerne Court had rejected the 

Special Leave Petition in GOPAL SHARMA's case, could 

not, for the rea.ons Etated by this Tribunal in P.ppli 

eations 'Jos,1208 to 1486 of 1988, recently decided on 

14121988, he said, lead to inFor,that the decision 

in GOPAL SHARMA's case had a binding effecton the 

present case!. 

53, Refrrinq to INDER PAL YADRV'S case, he said, 

only the decleratlon by the upreme Court under Article 

141 of the Constitution uas binding on all parties 

similarly 
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similarly situated and which had not approached it. 

The judgment of this Tribunal or of a High Court s, he 

aubmitted,dld not have such a binding affect, 

54, Bides, Shri Pe.partna Cont anded,that the 

applicants could not regard thsmselves.,es similarly 

P'kaocid l es compared to the applicants in GOPAL SHR'1 s 

There ws a ptnt difference he aaid betwsen 

those who approached the Court and those who did not 

though othe'-wise their grievance may be sirnilar, The 
the 

applicants in/present cases, he therefore argued, could 

not claim parity,uith those in .GOPL 	ARMA'S case, For 

like raaons, Shri Ppnna submitted, the applicants 

could not seek benefit from DARYOs case too, 

55. The dicta of the Supreme Court in the case 

of OLGP TELLIS case, he submitted, had no relevance 

to the present applications, as the applicants could 
j 

not complain of vioItion of natural juaticA,when 
••'i 

for eight long years they acquiesced witnout demur in 

the fixation of their pay in TP 0  

56, AS regards 	K,KHANNA's case, Shri Papanna 

submitted, that the questions of limitation and jur1sdic 

tion were not raised therein, no principles were laid 

down in the decision therein and the points urged before 

this Tribunel,were not directly in issue and therefore 
merely 

the decision in that ceai was/recommendriry and advisory 

in nature. 

57.Shri 
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57 Shri Papenna did not react to the other 

ru1ing,c1td by bath Couel and in particular, on 

the point of judgment in rem and its implicationa as 

argued by Shri 5rinivesen., 

53, Shri Paoanna submltted ? that in GOPAL 

case, all the points urged in the presEnt 

appliCticnewe 	not exanined by the Tribunal and 

therefore ,the decision in that case would not squarely 

govern the CaseS now before the Tribunal. 

59, I have examined carefully the rival conten 

tions on the above points. The various rulings relied 

upon ,by both Counsel for the applicants .,to advance 

their point.on the queetin of binding effect,of the 

decision in GOPAL SHARIIA's rase.,ar8 apposite to the 

present eases. In particjler, the ratio of the decision 

in the case of A.K.KHANNIA by the Principal Bench 

of1the Central Administrative Trihunel, New Delhi, 

with which I deferentielly concur and in that of INDER 

PAL YPDPV 4 hes a direct bearing and concludes the 

question. 

O, 	The suhmissio made by Shri Papanna 

that the decisions of only the Supreme Court have 

a binding effect in likecaseS.,where the parties 

did not appear before the Court, but not those of 

the High Court or this Tribunal is 1deed startling. 

4 	Such 


