. BE!ITRM. ADHINIQTRA?IVE TRIBUML

_ BANGALGRE BENCM

RPPLICATION NOS.

Applicants
Shri T.K. Pandarish & 15 Ors

To

1.

2.

3.

4,

Gunthakal « 515 801
Andhra Pradesh

sRNBERRS

1580 _T0 1585, 1614 T0 1621,

Compercisl Complex(BOA)
Indiranegar
Bangelore - 560 038

Qaﬁed ] L%Mﬁ—mg

BaT NV €

"¥§10 AND 1875/88(F) '

V/e

The Regional Director, ESI Corporation,

fhasgondants.

Bangalore & another

Shri'T.K. Pandarish Ge :::; gioi:gadekaveera,.:;“
Head Clerk €SI Local Office
. ESI Corporation Shivajinagar
Regional Offics Bangalore - sm 001
‘No. ‘10, Binny Fields ' .
Bangalors ~ 560 023 7. Shri §.8, Kimaran
i ~ Head Clerk °
;:r; :i _R:nachandrﬂ Rao ESI Corporation Regional Office
EST Local OPFi e M s
ca ce Bangalore - S$60 023
Sresramapuram - :
Bangalore - 560 021 8. Shri K.R. Subbaraman.
. ’ Head Clerk
'::r; ;in.kSanthanasundaram €SI Corporation Local Office
a er Malleswaram best -
ESI Corporation gcal Office Bangalecre - 560 055
Nagappe'BL6Sks:
?a??a}?fg - ?66 321> 9, Shri S. Sresdhara
. f T e Hsad Clerk ’
Shed S, Ramechendran Nou 10, Binny Fields o
Head Clerk naalore
. Ba -
ESI Regional Offics wnoslore = 560 023
No. 10, Binny Fislds 10. Sh Natersja
Bangalors - 560 023 ) He:; Eiar: ereden
: ESI Corporation Regional Office
:gri N.S, Seetharam No. 10, Binny fields
nagsr Bangal - 560 023
ESI Local Offics Rancore
Tilak Nagar 11. Shri P, Kunhireman

- Head Clerk

ESI Corporation Regional Office
Ro. 10, Binny Fields
Bangalore - 560 023
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12,

13.

14.

15.

16.

above said applications on 23=-12-88,

Shri M,8, Tanksal{i

‘Manager

ESI Corporation Local Office
Bijapur '

Shri V. Gundu Rap

Managsr

ESI Corporation Local Office
Oharwad '

Shri M, Narayanaswamy
Managsr

ESI Corporation Local Office

Nanjangud

Smt B. Ke Seetha

Manager

ESI Corporation Local Office
Malleswaram

Bangalore - 560 003

Shri S. Shamanna

Manager

ESI Corporaticn Local Office
Harihara (II)

Harihara

Chitradurga District

LEN

19,

20,

21,

|Shri V. Nerasimha Holla v
‘Advocate : ,
No. 1762, 6th Rain

1o Slock, 11 Stage

Rajajinagar

Bangalore - 560 010
Shri S.K. Srinivasan
Advocate

No. 10, 7th Temple Road
1Sth Cross, Malleswaram

'Bangalote - 560 003

The Regional Director

Employeea State Insurance Corppraticn
€s1C Building

No. 10, Binny Fields

Bfngelore - 560 023

The Dirsctor General

Employees State Insurance Corporation
Eélc Building, Kotla Road

NTw Delhi - 110 002

Shri M. Papanna
Advocate

99 Magadi Chord Road
Vijayanagar

Bangalore - 560 040

i

\
Subject ¢+ SENDING COPIES OF ORDER PASSED BY THE BENCH
\

Enclosed herewith pleasse find @ copy of ORDER passed by this Tribunal in the

Encl s As abows

OFFICER




IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
BANGALORE BENCH: BANGALORE

Deted tﬁq 23rd day of December, 1988

Before

THE HON'BLE MR.L.H.A,REGO, MEMBER(R)

APPLICATIONS NOS,.1580 TO 1585 OF 1988(F)
' C/vw. 1614 TO 1621 OF 1988 & 1810 end

1875 of 1988(F):

- s T T ab Y .

ToKopandariSh
S/o0 T.G.Krishnamurthy,

Head Clerk,ESIC Regionsl Applicent in AR.1580/88

Office,Bengalore-23,

V.Ramechandre Reo

S/o late D.Vittsl Reo,

Head Clerk,ESI Local Office,
Sreeremapurem,Bangelore=21,

T.R.Santhanasundaram

$/o T.S.Raghunathecharye,
Hesd Clerk,

ESIC Locsl Office,
Nagappa Block,
Bangaslore=21,

- S,Ramachandran

S/o V.S.%engameshuara
Head Clerk, ESI Regional Office,
Ban981°r8‘23. o0

N.S.Seetharam S/o N,Sreekan-
teieh, Manager, ESI Locel -
Office, ESI Corporestion, -
Tilek Negar,Guntakel=-515 801,

-do-.

R.1581/88

&.,1582/88

R.1583/88

A.1584/88

..I...2




6o

7

8.

10,E.Natarejen,

11.

12,

13.

14

N.Jagadekeveera {
$/o Lete A.Negesh Reo

Head Clerk,ESI Locel Office,
Shivajinegar,Bangelore-1.\

S5.5.Kumaran

48 ymers, ~
Head Clerk, Regiorel Office,
ESIC, Bangselore=560 023 |

K.R.Subreman,55 years, ‘
Head Clerk, Locel Office,
£ESIC, Melleswarem Uest,
Bangelore=55, ;w

|
S.Sreedhare

52 years, S/o G.Ssmpangi Naidu,

Head Clerk, Regioml Office,
Esic, Bangelore-23. |

|

48 years, |
S/o K.Ellepps, ’
Heed Clerk, |
Regional Office,

ESIC, Bangelore-23, |

P.Kunhiraman |
47 years,

s/o P, Remankutty Guptan |
Head Clerk,

RO of ESIC, Bangelore=23. |

M.B.Tanksali
56 years, S/o Bhim Rao, |
Menager Lo,

ESIC, Bijapur oo

|
V.Gundu Reo, ]
49 years, |
$/o B.V,Narenappa,

manager, Local Office of ES|IC,
Dharuad )

.M.Narsyanasuwamy, |

52 years, S/o Munisuamy,
Menzger, LO of ESIC,

Nenjangud, _ oo

=do=-

-do-

-do=

-do=-

Applicant in R.1585/88

A.1614/88

R.1615/88

A.1616/88

r.1617/88

A.1618/88

A.1619/88

A.1620/88

A.1621/88

000000003




i

15, Smt.B,.K.Seeths
W/o K.N.Dasarathi,
Mmanager, ESI Locsl Office,
Rejejtnaver,
Malleswarem,Bangelore-560 003, Applicent in A.1810/88

16.5.Shamanne S/o S.V.Subbe Reo
Mmenager, Locel Office(Herihers II)
ESI Corporestion, HARIHARA,
Degangere Tq. ~-do~ A.1811/88

(Shri V.Nsresimhe Holla,Rdvocate for applicents
in Applicetions Nos. 1580 to 1585/88 and
1810 end 1875 of 1988,

n S.K.Srinivesan, Advocate for the applicents
in Applicetion Nos.1614 to 1621/88.)

-vs.-

The Regional Director :
Employees State Insurence Corporetion
ESIC Building, No.10 Binny Fields,
Bangelore=560 023,

L The Director Genersl
e T Employess Stete Insurance Corporation
ESIC Building, Kotla Road,

NEW DELHI-110 002, .o Respondents
in all the

applicetions.

(By Shri M,Papenna, Counsel for Respondents)

These spplicetions coming on for hearing

this day, the Hon'ble Member(A),made the following:
ORDER

These are in all 16 applications,filed under
Section 19 of the Administretive Tribunels Act,1985,

wherein the main prayer is, to direct the respondents(R)

«%, to

—



to fix the pay of the epplicents (R) in the
post of Head Clerk ('HC' |for short) under
Fundementsl Rule ('FR' far short) 22-C,uith
reference to the pey last drewn by them, in
the pay scele of the post of Upper Division
Clerk In-charge ('UDC I/c' for short, es
distinguished from 'UDC*|i,e., Upper Diviejon

Clerk) with retrospective effect end to grant
them all consequntiel relief, inclusive of

arrears of psy.

2, Shri Narasimha Holla, learned Counsel, sppears
for the epplicants in Applications Nos.1580 to 1585,
1810 and 1875 of 1988, which for ease of referencs,
shall be designated es the 'Ist Set', while Shri S.K,
Srinivesen,leerned Counsel ,appears for the applicents
in Applicetions Nos.1614| to 1621, which for like
resson, shall be decsignated as the 'IInd Set’,
Shri M,Papanne, lesrned Counsel appears for sll the
respondents in both the Ist and the 1Ind Setsof gppli-

cations,

3. Since both the sete of applicstions are alike,
in point of fects and lew, they ere heard together

end sre dealt with by a common order,

4, The background to| these ceses ies succinctly
brought out, by the following tabuler statement,furnish-

ing the relevent detsils of the service curriculum

vitse of the verious applicents(designsted by their

respective

o~

w

=



u"

- o) -

respective Application Nos,.to facilitate refe:enca) as besed on the dete furnished
by the respondents: -

——--—_—-.—-—..—..---—_.....—..-__..—-..-——--..--...-_..-—_—‘_'---—-,-__——-a-_——-_—--c-.._———-———.-——.-_—-—-——-——-----—c_-—. - oty @

Fixation of pay(Rs)p.m. in
the post of HC or its equi~
Velent.

Pay(R)p.m. imme-
dietely prior to
promotion as HC

U.D.C.  H.C. or its  1in_the post of

(Regu- 1/c equivalent, ubdc ~Tudt
° (deemed) (In-chargs)

Date of appointment to

Applice~ the posts of:

tion No. -
Original H Revised

- D g T i T gy W e D A e -J-—--“__------

Dets Pay i Date Pay

1

S S D D i > D . D D E D D e D s D S T D o D D D T D A P S T D e WD D S oo W D g W S R S WDy WD G W WD e s S VD D S G D S S GED G D D D M LD P D D D W U D G D D T I D D WD WD T gy AR U D WD D g WD AR D = D O,

1 2 3 4 S 6 7 8 9 10

I. THE Ist SET

1580  23.10.69 26.3.79 24=9=79 455/~ 22=7-81  455/-
to

21.9.79
11.10.75!

24,9,1979 428/~ 455/~

1981 1-10-66
to
30.10.76

24,11,76
to
" 10-4-77
2-5-=717
to
6.,10.77

{)\\h! ARy . '

< -

1582
1583
1584

9.11.70
9.11.70
12,7.65

17.4.78

22.9.79
15.5.79

14.2.73
to

15.8.73

31.8,73
to
10.6,75

23-3-79 470 22.3.84 470/-

17=7-80 440/- 6.8,80 455/-
- 455/~ 27-4=81  455/-

22.8.,78 455/= .

sooc0s



..... S - S M AN NS S |
CT31,8.15 10.5.76 428 ~ 455 22,8,78 470  23,11,82 455+
to 15PR
9.5.76 , |
1585 9.11,70 30.8,79 3.10,79 416 440 3.10.79 440  1.8.80 440
: to to
2,10,79 4.1,81
. 1.5.81 440 - 9-6-81 455 ? ass
1810 6.10,66 25.5.78 416 - 25,5 78 440 /
7.7.78 31.7.78 416 440 30,9.78 440  17.6.81 440
. to ——— e e — ’ B
31.7.78 |
1875 1.10.66  19.10.70
' to
3.1.71
o~ 5.:675 B
11.6.78 12.6.78 452 485 22.8,78 485  17.8,84 470+
15pP..
I1. THE IInd SET.
1614 15.4.60 15.1.79 15-2-80 a52% 440 16.3.81 470 - -
16.2.83 ] 488 - 10.3.83 515 - -
(*Penalty of stoppage of 2 increments due, imposed on 1.2,77 & 1.2.78)
1615 20,2.67 13,6.78
to
6.7.78
1.8.78 ..  1=7=79 452 4s5 1.7.79 455  13.,12.82 470

oooo.or..ao?v ‘ ¢




- 7 -
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1616 F=2m§7 20-5-78 13-3-79 440 455 23.3.79 455 17.6.81 455
1617 15.12.68 11.4.77 147479 428 455 3.1.83 455 1981 455
to
20.%.79 *
1648 9.11.70 22.8.79 3.10.79 428 455 3,10,79 455 1982 455
1619 2.12.66 2.5.78 26.3.79 476 485 17.4.79 485 6.8.80 500
1620 9.11.10 16.8.79 10,9.,79 428 4S5 5.9.79 455 - 455
- 24~2-81 440 - 11-3-81 470 - -
1621 1.10.66 10.5,76
\ & to
11.6.76
4.1.78 12,1.79 452 470 3,2.79 470 - -

Ne: (i) PP meens "Personel pay"

(i1)The deteils of the period intervening between promotion,from the poet of UDC 1/c(or in some ceses,
from that of UDC) to that of HC or the poste equivelent thereto,are not furmished,these minutise
heing unneceesery, This period is seid to.tover-events such as: leesve, joining time, transit |
period etc. f/;s\maqgr,:fm

(iii)There ere some gaps/disparities here Angd e:@,’infghe data furnished by the respondents,

which would have to be filled in/reséks? ir¥hepd be, ot the time of compliance with the
decision$ in these cases, = R s !

E3



5. The epplicents ere|all serving in the

Employees’ State Insursnce Corporation, Kernateka

Region(ESIC(K), for short) under R-1,

6. Rccording to the recommendetions of the

I1Ird Central Pay Commiesion,

the pay scales of the

employees in the Employees State Insurance Corpora=

tion, came to be revised, with

The comparetive pay sceles of

before and after revision wvere as follows: |

effect from 1=1-1973, :

the reepective posts

Pay Scale(Rs.) '

Category
S.No. of post, T TTTITTTTT[TTToTTIIo- B e
¢ Prior Fo 1.1.1973 After 1.1.1973
-—-—--_—-----—---“’--ﬂ-------—l‘ ----- - G D S CR Gl SO gy G 08 ab P an T g O Y K L -¥1 3
(1) . (2) (E) (4)
(1) U.D.C.  130-5-160-8-200 330-10-380-E8-12-
EB-8~256~E8~-8- 500~EB-15-560.
280.
!
(i1) bt 1/c  130-5-160-8-200 425-12-530~E8=15~=
EB8= 8-255-58-8- 560-20~£00. !
280-10-300+Plus .
Cherge ARllowencs
of Rs&,25/-|per
mensem,
(iii1) HC or Assis- 210-10-290-15- 425-15-500-E£8-15-
tant or ~ 320-EB=15-435, 560-20-700.

Inspector or )
Menager Gr.
111,

NB: Consequent to revision of

- ey TV G G e B T - S T G Gy AP G b W D

the pasy scales the

Cherge Rllowance of Rs,25/- per mensem ceme to be

discontinued,

7. Some of the applicsn
been promoted to the posts of

“
Inspectorg or Manager Grede 11

ts are seid to heve
Assistant, Insurence
I(eg. R.No.1583) from

| thaf %

££

P



A? B o ‘ e -

¢ thet of UDC or UDC I/ec., All these three posts,
are‘said to be identicel, in the time-scele of pay,

S with that of HC viz., Rs.425-15-500~EB=15-560-20-700

- (Revised), All these four categories of posts which

ere the terminel posts of promotion;in thé ceses
before me,in which the applicants contend,that.their
pa; has not been correctly fixed under FR 22-C,will

_be designated as a cless,ae the Terminal Post('TP' for

short) for the sske of correct connotstion.

8. The spplicents cleim thet their pay on
promotion to the post in the-TP,from the post of
UOC 1/c,ought to have been fixed.in accordsnce with
FR 22~C with reference to the pay s:%t'draun in the

Vh‘;-ost of UDC I/c end not in that of UDC, which was &
\<§t ge louer. They allege, that R1 denied them this
B@nefit and fixed their pay instesad.,uith reference
g tq/the pay last dreun by them ,in the post of UDC,
/Tﬁey further cleim ,thet the TP,enteils higher responsi=
bilitiesﬁthan that of {BC I/c and therefore,they sre
entitled to the bensfit of FR 22-C, with reference to
the pay last drewn by them, in thevbost of UDC 1/c,
while fixing their pay in the TP,

| 9, They stete,thet their colleagues in the
ESIC simllarly placed like them ,had filed Rpplications
Nos.67 to 69 and 78 of 198gT Zrore this very Bench of
the Centrel @dministratiue Tribunal / C.S.GOPAL SHARMA

& 3 ORS. ~-ve.~ DIRECTOR GENERAL, ESIC, NEW DELHI & ANR./

i

——

ard
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and hed succeeded in qetting s decision in their
fevour, 4in derivimg the benefit of FR 22-C in the
fixation of their pay,in the TP,with reference to the
pey last drsun by them,in the post of ubt 1/c. The

operetive pert of the judgment,rendered in the afore=

-

seid applicetions on 26-5-19j87 reeds thus:

"5, We heve considered the rivel
contentione casrefully, We do
not agree with Shri Pepenna
thet merely because the appli-
cant held poets off LOC i/c sas
a temporary arrsngement they are
not entitled to tpe benefit of

FR 22-C, Wue ere unsble to under-
stand hou the poets of LOC i/c
can be treated as| ex-cedre posts,
As & matter of fact posts of

ubC i/c existed ak the materisl
time in every depertment of
Government, Therefore, we do

not agree thet these posts were
ax-cadre posts disentitling the
applicents to the‘benefit‘of

FR 22C on their appointment as ”
Head Clerks, We have gone thro-
ugh the decieion bf this. Tribunal
in A.Nos.%70 and (171/86 and ve
are entitely in agreement with
the decision rendered therein
that the post of Head Clerk
carries higher responsibilities
then thet of a UDC i/c and is

in fect a promotionsl post. UWe
therefore hold that the appli-
cants are entitled to fixation

of their initisl pay es Head -
Clerk under FR 22C with reference
to the psy drawn by them as

UDC i/c immedietely before their
‘appointment to th? post. The

. respondents will rix the initiel
pay of the applicants accordingly
and pay the appli#ants all conse-
quential errears flowing thers-
from, '

6. In the result, the applics-
tione ere allowed, Parties to bear
their own costs,"

d& 10.The

—




. ' ' - 11 - f

10, The applicants state,that soon after

they ceme to know of the sbove order, dated 26=5-1987
of the Tribunel, they represénted to R=1,to extend

the benefit of that order to them. Some of them,uho
did not get & favoureble reply from R-1, submitted s

further representation to R-2,

11, The following tabular ststement furnishes

at a glance,the relevent detsile of the detes relating

to:

(1) fixation of pey of the appli- :
cent, in the TP,

(ii) their representation thereon
to R=1 and R-2; end

(1it)the reply of R1 and R2,to é
these repressntations, .o |

Fixe= Repn.to Disposel Repre- Dispo- g;l:;gln
tion of R=1 of repre~ senta-~ sel of before )
pey in sentetion tion reprn. the Tri-
the TP by R=1. _to R2. by R2 = "%
(1) _(2) (3) () (s) (6) (7)
I. Ist Set:
1580 22,7.81 26,5,87 21.6.88 27.7.88 19.8.88 239,9,1988
1581 22.3.84 25.4,.88 " 3.8,88 3.9.88 " '
1582 6.8.80 28.4.88 " - - "
1583 27.4,.81 20.4.88 " 27.7.88 19,8.88 "
1584 23.11.,82 11,5.88 " - - 30.,9.88
1585 ? 13.5.88 n 29,7.88 2.9.8B " _
1810 - 17.6.81 25.6.88 " 1.8.88 2.9,88 10.11.88
1875 746,88 " - |

17.8.84

1L Lind Set

3

—

24,.11.88

000000012




- o 11, IInd Set: b

ledeial And el st aind o dod il Dl R L e e e L L

L) f2) o (3) __€e) [ (s) ____ (6) _ (7] ___
1614 10-3-83 21-4-1988 21,6.88 - - 3.10.88
1615 13.12.82 25.4.88 " |- - "
1616 17.6.81 21.4,88 n - - "

1617 1981 " n - - "
1618 1982 " n - - "

1619 16.8.80 25.5.88 " - - o

1620 1979/81 - 28.4.88 " - - o

1621 ? 30,5.88 " 1.8.88 | 2,9.88 .

,.12,,The,applica1ts,hare appended copies
of their representations as gbove,to R1 and R2
and of the replies of the latter thereto(negativing

their request) on their respective aspplicetions.

13. Rggrieved, the applicents have approa-
ched 'this Tribunal ,through their p;esent applice-

tions'for redress,

14, The respondents have filed their reply

to Applications Nos.1614 to 1621 of 1988, resisting
the same, These were heard by me on 25.11.1988 end
their'furthef hearing wes edjourned to 8,12.1988,to
enzble counsel for the respondents,to produce certein |
documents,uhiéh wvere consideried by me as essential, to
help resolﬁe the preliminary objection of limitation '
raised by hém. When the matter in regard to the

- aforesaid applicetions came to be further heard on

'8,12,1988, Counsel for the respondents filed some

1 ,
%&; of
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of these documente,along with a8 statement of
edditiomal objections,in respect of AR,Nos.1614
to 1621, serving & copy théraof‘on the COunaei
for the applicanfe in these éeSes. He however
expressed inesbility to argue the matter,owing to
unforeseen urgent ressons and preayed Po:‘a_short
adjournment. The metter was therefore adjourned

to 20-12-1988,to be heerd along with the connected

applications aforsmentioned,

15, When the ceses wers heard on 20-12-1988,
Shri Papenna furnished copies of the follouing

references on my direction:

(1) Letter No.53.A=27,17.1,76 Estt.Dsted
23,7.1980 addressed by R=1 to R=2,seek-
ing clarification regarding fixetion
of pay, in respect of UDC I/c,on implemen—
tation of the revised scale of pay,
pursuant to the recommendation of the I1I1
Centrel Pay Fommiésion,uith reference
to the instructions issued in this regard
by R2,in his Memo dated 23~6-1380.

R1 had cited therein,two specific
cases,one of Shri V,Krishnamurthy and
the other of Shri M,S,Sreepads Rao
result ing in recbvery of substential
excess payment of emoluments,on account
of revised fixation of pay in the TP, He
had stated therein that quite a number
of ceses necessiteted review,in this
light to help determine the totel quantum
of recovery of emeluments,cuing to revised

n

-

fixation
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fixation of pay, R1 had therefore sought
instructions from R2,in regard to fixa=~
tion of pay of the lemployses concerned

and had brought to his notice,that pend-
ing clarification firom R2,in the matter,
recovery of excsess payment in theses tuwo

cases wes asbeyed anh these two incumbents
were being allowed to continue to draw the
emoluments 8s at present,

(i1) D.0. Letter No,53.R.27.17.1.76
Estt.] dated 27~-6-1981 addressed by R1 to
the Regiomel Director, ESIC under R2,
inviting attention to his earlier letter
dated 23.7.1980 afo#ementidned, end to
the severel reminders sent thereon and
impressing the need | for instructions early,
in regard to fixation of bay in the TP,

o that £
He had further stated therein/about
20-2S ceses were involved.where excees

recovery of emoluments was to be effected,
according to the revised pay fixation

and hed br0u§ht to the notice of R2,that
this recovery was stayed,pending instruc-
tions from him,

16. Shri Papanne informed,thet R2 has not
yet issued instructions in the/ matter, either in

regard to fixetion of pay or recovery of excess

payment of emoluments,
-17. As gscerteined from| Shri Papanns in the

course of the hearing, pay of the applicants in both

sets of the applications was fixed twice in ths TP

d%) - as

/




es under:

(1) The pey was griginally fixed
under FR 22(a)(ii) / Cole.? end 8
of the tsbuler statemsnt in para-4
ebove/ with reference to the pay
draun as UDC 1/c immedistely prior
(col.6 ibid) to promotion in the
TP, safeguarding however, the pay
drawn as UDC 1/c.

(ii) The ebove pay waes later revised
(Cole.9 end 10 ibid) under FR 22(C)
with reference to the deemed pay
drewun as UDC (col.5 ibid) without
safeguarding however,the pay draun
as UDC I/c (Col.6 ibid),which resul-
ted in substential recovery of the
emocluments slready draun,by the
employees,according to the originsal
pay fixation,

18, Sﬁri Papanna filed a reply to‘A.No.1

20-12-1988,countering the same,serving a copy

580 on

thereof,

on counsel for the applicant therein, and submitted

thet he proposed to esdopt the same in respect

remeining applications in the Ist set,

\

19. When Applicstions in the IInd Set

of the

éamé up for hearing on 25-11-1988, Shri Papenna

reised the following preliminary objectiohs._

he submitted,K that these applications were not

Firstly,g

filed

individuelly,in Form I,es prescribed in Rule 4 of

W

—

the




\
the Central Administretive Tribumel(Procedure)

Rules 1987, bLt in a combined form,uhich was not
permissible upnder these QuleJ and therefore,these

epplications could not bﬁ entertained by this
\

|

\
20. On the face of it, this contention

Tribunsal,

of Shri Papanna sesms capkions and does not ring
true,aes the "seeming"vinfirmity,does not in any

\ .
manner fetter the even course of justice, It must

be remsmbersedlthat the reasson of law is thes soul

of law and in‘that context, ope has to beer in

mind the legal maxim,that too much subtlety in law
|

| :
is discountenanced - nihil subtilitss in jure reprobstur.

This Tribunal has accordiLgly entettainadkmany epplica=-

\
is apparent,that Shri Papanna is mak ing e fetiéh,oﬁthe

tions of the like, hithertofore. In this background, it
‘ _

so called infirmity =nd therefore,his contention in
this regard,h?s merely to‘be stated to be rejected

outright, ss bereft of merit.
1

21. Shri Pepenna next raised the other preli-

| _
minery objection,in regard to!the IInd Set of eppli-

\
cetions, on the score,thst they were hit by the bar of

limitation,under Section %1 of the Administrative
| _
Tribunals Act,1385, He itédreted this impediment,in

regard to the|Ist ot of lpplications slso, stating,
that the caus? of action had srisen,for all the

|
applicents,as long back a& between 1980 to 1982, He

W&, . | elso

!
P ad

e e i e e
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elso urged,that all these applications wers nat
maintainable, as the gfiavanca therein, arose

from an\B?de: of pay Pixation psssed on a date

“more than 3 yeare immedietely preceding the consti- -

tution of this Tribunel f.e., 1-11-1985 end there-
foreﬁthis\Tribdnal in‘ihe light of its decision
in ATR 1986 CAT 203 (V.K.MEHRA v, THE SECRETARY,
UNION MINISTRY OF INFORMATION AND BROADCASTING)
had no jurisdiction, power or authority sto enter-
tein this applicatioh and therefore,these epplica-

tions were lisble to be rejected in limine.

22. He pointsd out, thst ESIC, New Delhi,
"haed by its memo deted 23-6-1980(Ann.R-1, in the
Ist Set) clarified inter alis ,to ell the Regional
Cirectors of ESIC, as to the manner in which the

/& post of &
pay in thg/HCﬂshould be fixed, This waes iterated

by R=1,by his Memo dated 21-7-1980(Ann.R-2),to all

the Locel Office Mansgers of ESIC, It wes stated
in the said Memo,thet the post of UDC I/c,uﬁuld be
treated as an ex-cadre post,tiil the Recruitment
Regulations for the said post,uere finelised and
that the pay in the post of HC,would be fixed under
FR 224C),uwith reference to the pey draun as UDC,on

the date of promotion as HC,

23, Shri Papanna affirmed, that the pay of

ell the applicants was fPixed accordingly,on their

, &Q promotion

-’




promotion to the post of HC.

the seme without demur, over t

end they sccepted

he years, inclusive of

the instructions contained in the sforeseid memos

deted 23-6~1980 end 21-7-1980,

In these circum—

stances,ihe esserted,that the spplicants were

barred by limitetion end alsc

estopped from question=

ing their pay fixstion,in the post of HC,at this

distance of time,

24, Shri Papanna asser

applicaents,had addressed any

the concerned authorities in

ted,that none of the
representestion to

the ESIC, thet they were

sggrieved uith the fixation of their pey,in the TP,

sccording to pare 17 above, except those submitted

by them to R=1(and by some,to R2 as well) as indice-

ted in para 11 above.
6 to 8 years had elapsed, fro
ceuse of action had esrisen ta

therefore,the applications he

the ber of both limitation ss well es meinteinability.

Rs long a period verying from

m the date,the actual
them, he stresséd, end

submitted, were hit by

25, Countering the question of limitation end

meintainability reised by Shr

Shri Srinivesan, Counsel for

I1hiSet, relied on & long

to desvelop his ergument:?

- . . P G = . - o D e W - o

- - s B e om s W D D WD e D S AR R g T D Y D TP D ad $O9 &

the epplicsnts in the

catena of rulings as under,

- o D s G gD e G ST WD A G Y G W e PV g W S

(1) AIR 1982 Cel,307 In

/KUMAR VEDA KANTHA
SINHA vs, STATE OF
WEST BENGAL & ORS/

o

considering the question of
delay, the merits of the case
should be taken into account as
elso the effect of delayed

grant of relief.

..‘......19

i Pepanns, et the threshold

1



‘(11) AIR 1982 Delhi 83

(S.C.HALIK ve P.P.
SHARMA),

EC 531
M NANDANLAR
o

(iv) AIR 1986 SC 508

(RAGHUBIR JHA vs.
STATE OF BIHAR &
ORS.)

{¥) RIR 1586 SC 2086
(K.R.MUDGAL & ORS.

ve R,P.SINGH & ORS,

. (vi) 1986 ATC 531

Bombay Bench
(MANOHAR. SITARAM
NANDANWAR v U.0.1)

Calcuttsa.

ve U.0.I, & ORS.)

tion (relsting to retrospectivse

(ANANTHA KUMAR MONDAL

Delay in making petition would
not be 8 ground for rejecting
relisf if appointment had been
unconstitutional.

Limitetion for epprosching the
Tribunal,commences from the date
of rejection of the represente~ |

tion,egainst the impugned order.:

. i
Suit filed within 3 yesrs from |
the dete of communicetion of the
order of rejectior relating to

diecharge of a Coverpment servent
Ber of limitstion doee not spplys

Petition challenging inter se
sen1ority,?iled efter 18 years
after issuvance of ths Ist
Seniority List,dismissed on
grounds of laches, ‘

Limitation commences from the
dete of rejection of represema~

promotion as a result of revieior
of saniority)

. . {
Claeim for Overtime Allowsnce !
relating to the period from '
3.4,66 to 18,8,72 = Rpplicant
beceme aware of his right only.
after the right uwas estebli~ |
shed by 8 judgment delivered

on 30-5~79, Applicant there- .
after mede representation, :
starting from 1980 onuards,

All representstions remeined
unansuwered, Final decision
teken on 11~-8-1986 when the
clgim of the applicant and -
others similerly placed employ-
€8s were re;ected.fetition '
filed on 23-2=87,cleiming the
above relief - Application ‘
held to be not barred by time.:

.O.OZO‘

e b e
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(viii) AISLI 1987(1)CAT 489

Petna Bench.
(MAJOR YUDHISTIR. SINGH
ve. G.0.I. & ORS,)

(ix) ATR 1988(1)CAT 1,
Principel Bench, Delhi.
(B KUMAR v, U.0.1.
" & DRS,)

(x) AISLI 1988(2) CAT 217

Calcutta Bench,
(BIBAS CHAKRABORTHY &
ORS. ~vys,- U,0.1.& Ors,

(xi) AISLI 1988(2) CAT 273
Delhi Bench,
(RAMNATH CHADHA v. U, 0.1. )

(xii) 1987(2) ATC 852 Celcutts

Bench.

(KANAK KUMAR SINHA, vs,
CHAIRMAN, CENTRAL BOARD
OF DIRECT TAXES & ORS.)

(xii1) 1987(2)ATC 444 Jab.Bench

(GOPAL ANANT MUSALGARONKAR
-ys,~ UOI & DRS.)

Limitetion sterts with refe~ -
rence to represepntation end
not edvice of a decision
(relsting to retirement).

leitation runs from the
date of rejection of the
representation and the szame -
will not hold good where the =
geptt. concerned .chooses to L
ntertein a further represen~ -
tation end considers the same B
on merits before dispoeing

of the same.

Limitetion doss not apply,
sinca the spplicants were
constantly pursuing their
cleim when the csuse arose
in mid-seventies, Their
claim was sgid to be under
consideretion and wes not
negatived, Application filed
in 1987,was not hit by limi-
tation.

Applicent uae dischsrged in
1959 znd reeppointed in 1962,
The intervening period was
treated as bresk in 1979,

It was held that the 13859
order merged with the 1979
one; hence there wes no bar
of limitation,

The deley of about 6 yeers e
on the part of the respondentes
in settling arreare of salae~
ry wes unconscianable; hence
interest was =zwarded,

Court or Tribunal has the .
judicial diescretion to decice -
the ples of laches end remis~ @
ness»>in filing writ petitions -
depending on ressonableness of.
circumstances in each case. v
In the €é2se of fundamentsal I
right there is e continuing

wrong
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(xiv) 1987(2)ATC 32
Jebalpur Bench
(MUNNILAL v, UOI
and ORS,)

(xv) 1988(6) ATC 609
Jodhpur Bench
(LAXMANDAS v, UOI
& ORS,)

(xvi) 1988(8) ATC 49
DABALPUR BENCH

(SUSHILA BAI v,
U0I & ORS)

wrong,so long as the claimant
i in service and it is not ‘
redressed(In this cese, the i
Tribunal exercised discretion ‘
of condoning deley or laches *
(18 years) as the petitioner
was a low-paid functionery
(peon) and was in indigent
circumstences, The matter
pertained to reversion for
failing in confirmetion test).

Patition filed 24 years after
entering service-in regsrd to
change of -date of birth, Emplo-
yee was illiterete, Identity
cerd issued by the Employer
supporting his claim, Delay
condoned on -this circumstence,

Applicents were aweiting
decision of a case and .
thereafter.submitted representes~
tion relating to their rever-
sion, Mesenwhile.the period of
limitation expired, Delay uwes
condoned.in exerciee: of
discretionsry power on the
premise,that the applicants
vere justified to awsit the
decision., Guidelines for
condonation of delay as shumers~
ted in AIR 1987 SC 1353(Collec~
tor, Lend Acquisition case)
were outlined end their import
was brought out.

Employee expired on 25-9~1984.
Widow wes informed on 23-10-85
thst she was entitled to S50%
of the Provident Fund dues,
Notice under Sec.8@ of the f
CPC,uas issued on 28-11-198S5,
Application was filed on
25~11-1986, This wes held to
be in time,

et s e R0y v

}26.Shri‘




26, Shri Srinivasan therefore submitted,in
the light of the sbove tulings,that the qusstion
of limitation hac to be decided on the merits of

each case and the Tribunal could exercise itse
juﬁicial discretion,in doing so, He assertecd thet
hie clients héd 2 strong csse to.prOye,that the
deley if any,on their part,in|epproaching this
Tribunal was unconscionable, in the peculiar fact~
situstion of their cases, He vehementiy refuted the
allegation of Shri_Papaan,thet his clients had
acquiesced in the fixation of their pay in the TP,
as shoun in péra 4 sbove, | He saidethaf the mefter

wvas under conéideration of R=1 but ss there wes no

progress, some of thé employees who were similarly

pleced se his clients,as in GOPAL SHARMA's cese(psra 9)

|

filed writ petitions in the High Court of Judicature,

Karnetake in 1983,after weiting for e ressonsble timse,

for a favourable decision from the respondents, Those

|
writ petitions came to bs trensferred to this Tribunel
he said, consequent to esnactment of the Fcministrative
Tribunals Rct,1985, His clients he said,were hopefully

awaiting the decision in that |cese,relying on the dicta

| -
of the Supreme Court in 1985 SCC(L&S) 526 / INDER PAL

YADAV & Ors. =vs,~ U.0.I. & ORS./ thet those who could

| |

not approsch the Court,need not be at a disadvantage,

es compared to those who rushed to it and that if they

were otheruise similarly situsted, they were entitled

¢%l | o to

4
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to éimilar treatment, if not by anyone else,

at the hands of the Court,

27. Shri Srinivesan sssiduously argued,
that his clients were sufficiently vigilant,es
to thair»caﬁse of actionnin the light of the
above dicta of the Supreme Court snd had promptly
represented their grisvance to R-1 and R=2(by some
of them) for redress, when this Tribunal rendered
its decieion on 26-5-1987 in GOPAL SHARMA's case,
a5 is seen from the details furpished in pera=11

S sbove, He therefore vehemently pleaded,that his

\@%ﬁﬁgeﬂts were not hit either by the ber of limita-
RO

'Tixtig%_or meintainability,as alleged by Shri Papenna,
AT

-

';j'

_“applications urged,that it wes the primery duty

;;_§
¢/ 28, Shri Holla, Counsel in the Ist Set of

and responsibility of the respondents,to fix the
pay of his clients correctly,under the statutory
rules viz,, FR 22-C on their promotion from the
post of UDC or UGC I/c et the case mey be, to the
TP, but they feiled to do so,in the case of hiS

clients,sven after the decision of this Tribunal

in GOPAL SHARMA's cese on 26-5-1987, until uhich, he

stested, his clients were not esuasre of the correct
position in regard to the fixation of their pasy.
The ceus e of sction for them erose s& on the date,

& : | . Qhen

e
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- when the sbove decieion was rendered by this
Tribunal in GOPAL SHARMA's case, wherein the
applicants vere similarly placed, The respoﬁ-
dents he ergued, could not make en invidious
distinction betusen those who apprecached the
Court/Tribunai for redress and those who did

not, even though similarly circumstanced,'to
substentiste which, he sought |to derive support
from INDER PAL YADAV's cese (pare 26) relied upon

by Shri Srinivasan,

29, Hé submitted,thet his clienfs had promptly
submitted their representations to R1 and R2(some
of fhem) for redress,as shown |in para~11 above, no
sooner than this Tribunel rendered its decision on

26~5-1987,in GOPAL SHARMA's case.

30, He invited attention to the Order dsted
22-7=-1981(Ann,H) issusd by R=1,in regard to fixstion
of pay in TP and pinpointed,that the name of ore of
his clients viz., Shri T,K.Fandarish(A=1580) appesred
therein. He focussed sttention on the concluding pare

of Ann.H, which reads thus:

"The Regional Director has slso approved
thet recovery of excess payment of pay
and sllowances arising out of re-fixation
of pay/increment ordered ebove, upto the
date of fssue of Hqre, memo undsr refe-
rence, may be kept in abeyance, till the
Hqrs, decision for the reference made by
this office on the ssid metter is recei-

Vedo“
&%; 31.In

g

e b e sttt .+
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| 31. In the ebovs back§round, Shri Holle
argued, that the question of correct refixstion
of pay in TP, not only in respect of £-1580, but
of a2l1 others in the Ist Set_af applications, uhé
Wwere similarly circumstanced,was very much alive,
&8s sven though more than 7 yesrs had elapsed,no
decision geems to have been arrived at;on the
propesals said to have been sent by R1 to R2, as
long back'%é}2981 and the sntire matter was still
untesolved, and was in e stste of flux, he submitted,
In these circumstences, he trenchantly pleaded,that

it ill-behoved the respondents,to hold the ber of

limitation end maintainability, egainst his clisnts,

‘““\, Besides, he pointsd ocut, that neither R1 nor R2

~7,

ad in their reply to the representations,filed

A\
V
b

\h
o) 7
M?y the spplicants (pare—11 above)#p® pointed out,

N oA
Y v o
‘D

%
" thet the same were barred by limitation,

32, Shri Holls endeavoursa to bolstsr his
case on this point,relying not only on the rulings

elready cited by Shri Srimivasan, but also on the

following further decisions:

S.No. Citation Ratio

(1) (2) ' £€3)

(i) RIR 1960 SC 335 There can be no "right to sua®
(RUKHMABAI v, LALA until there is an sccrusl of
LAKSHMINARAIN & the right ssserted in the suit
ORS.) and its infringement or at

least a clear and unequivoceal
threat to infringe that right
by the defendant agzinst whom

the




®
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the suit is instituted,
WUhere a pasrticulaer threat
gives rise to a compulsory
cause of action, depends
an a question whether that
ﬁnreat effectively invades
or jeopardises the said

Tighto
(ii) RIR 1987 SC 1353 ii’rmciples for a liberal
(COLLECTOR,LAND gpproach towards condona-
ACQUISITION, tion of the delay enuncisa-
ANANTNAG & ANR, ted highlighting inter alis,
~y8.= MST,KATIJI that when substantial justice
& ORS.) end technicel consideretions .
ara pitted sgainst each other,
the cause of substantial

JUSthG is to, be preferred,

for the other51de cennot -
claim to have vested right, 1
1n injustice being done,
because of non-deliperate :
delay end that refusing to |
ondone delay,can tesult in a
meritorious metter being R
Fhroun out at the very :
threshold and the cause of

justice defeated.

---—...—-—_-‘-—-—-._—___——--n--n—_“gm——-‘—mm@—aﬂma-.-uwnn——-.Q‘Dae’@a—a:na-

33, Shri Papanns, in reply, sought to rebut the
contentions of bath Counsel,on the point of limitation
and maintzinability end distinguish the verious rulings
relied upon by them to buttress their cace. Réferring to
RUKHMABAI's case, he contendeld,that it envissged a
compulsive ceuse of action,necessitating filing of a
suit and thet the threst thereof, should be given effect
to, This wes not the case, in regerd to the applications
before the Triﬁunal, he seid, as the threst (cause of |
sction) srose as far back zc 1981 snd therefore RUKHMABAI's

cese wss not relevsnt, he ssserted,

Q&{) 34,The
1
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34, The dicts of the Supreme Court in
CDLLECTCR, LAND ACQUISITION case, he submitted,
only emplified the scope of Section S5 of the
Limitetion Act, in relation to the original
jurisciction of the Court and nothing more. Besides,
there wss no application from any of the_applicemts
in the praéent cases for condonation of delay, he
argused, He thersfore pleaded ,that the dicta'in the
sbove case, did not cegme to the sveil of the
applicaents snd urged,that all fhe applications be
rejected in limine on the impediment of limitation

and non~maintainability.

35, 1 have exemined cerefully,the averments

f both sides,an‘the question of limitation and non-

1§%ihtainability of the spplicatione, As stated in
2555 | DI853 AL 747 FB (BANKEY LAL BABU), the rules of limita-
j \J/F ’ N ‘

77 §30n are prima fecis, not substantive rules but are

vrulés_of procedure and they neither créate any rights
in favour of any person hcr define nT creste any
cauzes of action but merely prescribe that remedy
could be exercised,only upto a certain period and
. "not subsequently, Though, 8ll the rulings relied upon
by both Counsél far the applicents, may not sguarely
govern the cases before me(in fect some of them as at
S.Nou{v) and (xi),in the tebular statement,at pars 25
shove, are beside the point), it is clear therefrom

J&’ that

—

s s o b et e - - pep e e e 0 . e v e e n et e
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that the Court/Tribunal, hes

to exercise its discre-

tion judiciously,while condaning delay, teking cduly

into sccount,the peculiar facts end circumstences

of sach case.,

36,

It is sesn fraom the cese procuced by

the reespondents,on my direction,that R1 hed, by

his lettsr deted 23-7-1980,addressed to R2,reques~

ted for clarificetion,in regard to fixation of pay

in TP under FR 22-C,as this

- -

had resulted in

substantial recovery of overpayment made, to illus-

trate which,he had cited two specific instances anc had

sent several remindsere thereon, but to no aveil,as

is evidant from

sddressed to R=-1,
is seen to have asbeyed overg
the concerned employees, on
The whole matter

85 sbove,

nebulous state(yvide pares 1¢

37. Shri Papanna sts

hie subsequ

Pending ¢

ient Letter deted 27-6~1981,
:larification from R-1, R2
rayment oflémoluments to
account of pay fixation
thus appears to be in 8

5 and 16 zbove).

ted,that the above

reference deted 23*701980,ues made by R=1 suc maotu,

without sny representation having been facde in this

regard by eny of the affectsd employees,

Scrutiny

of the pertinent cass papers reveels,that this does

not accord with facts, ss the Kernataka ESIC employ=~

ees .had addressed a representation to the concerned

A

[

authorities

{o e marer s avmbe e e Sopsem
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authorities ssrlier,in regard to pay ?ixaﬁian

and recovery of overpayment, Some of the employees
nemely, Shri T,A.Raman Kuity eand Shri C,S.Gopal Shsrma
simiiarly plated like the applicente in the cases

befors me_ sre seen to hsve addressed a written
° \

'representation in this regard,to R=1 later on 24-6-1981,

38, Shri Holla submitted,that his clients were
not ewere of the Memo dated 23=6-1980 iseued by R=1,
to all the Regioﬁal D;recturs of ESIC end of Memo

dated 21=-7-1980 issued by R-2,to ell the &mcal Offics

Menagers of ESIC on 23-7-1980,in regard to pay ?ixetian

~in TP and therefore,no cause of action could have

Ty, arisen to them.with referesnce to these memos. This

o
1t is therefore apparent.that the applicarts uwere
at least,indirectly awere of the implications of the

aforesazid two memos,

39, Nevertheless,the fect remains that R-1
stayed recovery of overpsyment as a result of fixation
of pay under FR 22-C in TP and this geve the applicents
a glimmer of hope of relief but that hope saeme to have
been belied7even though more than 8 yearé haye elapsed,

ﬁ& | -‘ Same

o
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Some of the employees other

thar the applicents

before me_seem to have approached the High Court

of Judicature, Kernetaka in
Petitions as in GOPAL SHARMA

after having weited for near

1983 through Writ
's cese, for relief,

ly 3 years,

40, Shri Srinivesan submits,that since the

above colleaguses of his clients,who were similarly

placed, had approsched the High Court of Karngtaka:

for redress, his clients thought it proper,to avait

the result of their writ petitions and not to

rush to COQrtorelying on the dicts of the Supreme

Court in INDER LAL YADAV's gase,

41, The statement of

ceuss of action for all the

Shri Papanna,that the

applicants erose as long

as 8 years back,with refsrence to the date of their

revised pay fixation,6 is not
some ceses, the pay wss so f

1984 (para 4 above),

42, Taking a holistic

facts end circumstances and

true in all cases, as in |

ixed in 1982 end sven

view of all the =above

considering specially,

that even after a lapse of as long as B8 years, the

recpondents have not zs yet

recsolved the questionof

fixaticn of pay in the TP spd waiving of recovery

of overpayment of smolumente

effected E£SIC employees and

,in respect of the

have thus left them

in "beguiled expsctation" so far, keepind§he matter

v}

—

yet
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yet elive, 1 feel it would be unfair in this

fact-situation,to hold the bar of limitation and

maintéiﬁability against the applicents, _The

dicta of the Suprems Court in INDER LAL YADAV's

cese, reslly comes to thair gid,specially when |

their colleesgues in GOP#L 5HARMA's case, had approa-
~ghed the High Court for redress,within a reasonabie

period of 3 years,

43, The contention of Shri Papanne,that R=1
should not have indefinitely susited instructions

from R-2,on the Letter dated 23=7-1980,addressed to

e, him\seeking clarification in regard to pay fixation

hut should heve finelised the metter,inclusive of

2 X

ﬂ3\;%%%ﬁovery of overpayment of emoluments and that R2 was
! “dht bound to give him e reply, on the face of it, is

| bizarre and exposes the sdministration to unjustifiable
cellousness but justifiable eriticism, It is hoped.
that the rsspondents wiil resolve the matter now at leagst,

without further loss of time,bearing in mind the

legal maxim that the law always abhors delay = lex

delationes semper exhorret. For the reasons sforestated,
the actusl ceuse of sction for the epplicants, in my
view, arose from the dete of the decision of this
Tribunsl, nemely 26=5-1387 in GOPAL SHARMA's case,

which resulted,in an invidious distinction bstueen

those employees,who epproached the High Court/Tribunal

K%) and

T
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and those who did nbt, violating thersby the

principle of squelity, enshrined in Articles 14

and 16 oﬁthe Constitut ion.

The applicants are

sgen to have represented thereafter,to ths

concerned authorities,with

the desired expedi;

tion,for redrsss,as is evidsnt from the deteils

furnished in para 11 sbova,

44, In view of the foregoing,I overruls

the preliminary objection rsised by Shri Pespanna,

in regerd to limitetiaon and

45, The next questio
sed by both Counsel,uas on
precedents" recognised in 4
Constitution, according to
the decision of this Triburg
cese{para 9 above), which v
the ceseévbefore me, was bj

dents., Shri Srinivesan rs]

maintainability.

n fervently cenvas-—
the law of "binding
rticle 141 of our
uhiéh,they urged, that
al in GOPAL SHARMA's
jas on all fours, with
inding on the respon-

 ied on the following

rulings,to buttress his case:

CO G > D A v b O L W - o O D et O @D T IV e e Dy XD e A

(i) 13985 II LLJ 303
(PIARA LAL & ORS.
v. STATE OF PUNJAB
& ORS.)

D o o x> CE S e A L ST T D WO~ T T G e WD AD W S (T CES 6D D AP

Declaretory judgments of
the Court dealing with the
legality of status, rules

-|and Govt.Policies are binding

not only on the parties,to
others also, who may be

affected incidentally, by
such declaration.

.0.00033

the legal procesdings but on.

LA
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(1) (2) (3)
(§£4) 1385 SCC(L&5)526 Those who could not coms to
(INDRAPAL YADAV v. . Court,need not be st 8 disadven~
UeDo1. & DRS,) tege as compared to those who

rushed into the Court, If they
sre otherwiss similarly situated,
they ere entitled to similar
treatment, 1 f not by eny one
elee, at the hands of this

Court. |

(511)ATR 1988(2)CAT 518 Not extending berefit of a |
Principsl Bench, judgment, to othsrs,who were
New Delhi. similarly placed but never ¢
(B.K.KHAKNA & ORS., party to that judgment,wvould

) : amount to discriminstion.,
‘vs, U.0.1. & ORS.) violative of Brticlss 14 and
16 of the Constitution.

- 46, Shri Sripivasan rélied on the following
decisions to brimg out,thet im like cases, the persons
should not be trested differently and%he judgment
should be the same;

(i) AIR 1985 SC 1924 (P.SAVITA & ORS. v, U0I)
(ii) Appln.No.1205/88(F) decided by the

Bangalore Bench of the Central Admini-
strative Tribunal on S=12=1388,

47, Shri Srinivasan,2lsq invokeq%he p:iﬁciple
judgment in Eﬁa,anunciated by the Bangalore Bench
of the Tribunal, in Applicestions Nes,120, 1537, 1605
to 1607 end 1626 of 1986, decided on 30-3=19 87, to

which I was a party. That matter rélaégﬁ}%evision of

pay scales of Field Investigetors in the Netional Semple

c¢urvey Organisation, It was held therein,thet the

judgment
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judgment of the High Court of Judicature of Karnataka

in an allied csse was a jud

therefore applicable to all

yment in rem and uas

= AT eTeun

other persons similarly

situated as the writ pstitiorsrs, who were not

.parties to that judgment,

48, Placing reliance

TELLIS & ORS. v. BOMBAY MUN
he stresesd, that thé Suprem
that case,that procedure wh
in the circumstances aof 8 ¢
unreasonablenessqthereby vi
prescribes thét procedure s
action teken under it. It h
said, thest %ﬁégection mus t
of the authority conferred
must be ressoneble. Shri §
none aof these priﬁcipies we
respondents in the cese of
it entailed civil consequer
loss of emoluments,as a res¢
of pay.in the TP, No show
them he submitted, before th
to their greve detriment,
of the principles of natursa

fi

—

on AIR 1986 SC 180 (DLGA
ICIPAL CORPORATION & ORS,)
8 Couft had observed in
ich i€ unjust or unfeir
ase,attracts the vice of
tieting the lew,uhich

nd consequently the

ad further observed, he
firstly beyuithin the scops
by law and secoﬁdly,it
finivasan slleged that

re followed by the

ces to them,in substsntial
ult of erroneous fixstion
cause notice was giveh to
eir pay wes fixed in TP,
This was greve violation

1l justice, he stated.

0000035

his clients,specially when
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49, Shri Hollae, Counsel for the epplicants
- in the Ist Set of applicstions, relisd on the

following dicta of the Supreme Court in AIR 1961

5.C. 1457 (DARYAD & ORS, v, STATE OF U.P, & GRS.)
to bring home the point,of binding nesture of the
decision rendered by this Tribunal, in GOPAL SHARMA's

e858:2

"The argument that res judicata is ;
a technicel ruls and as such, 1s |
irrelisvant in uaalxng with pptltlens
undar Art.32 cannot be accepted, The
rule of res judicate ss indicated in
5.11 of the LCode of Civil Procsdure
has no doubt some tachnical aspects,
for instance the rule of constiruc- !
tive res Judinﬂta may be said to be
technical; but the basis on which the
said rule rssts is founded on consi~
derations of public policy, It is in
the interest of the public at large
that 8 finelity should attach to the
binding decisions pronounced by :
Courts of competent jurisdiction
and it is also in the public interest
that individuals should not be wvexed
twice ogver with the same kind of
litigation. If these two principles
form the foundation of the geraral
rule of res judiceta thasy cannot be
treated as irrslevant or inadmissi-
hle even in dealing with fundamental
rights in petitions filed under

firt 32,
XX XX xX XX
XX . XX XX %X

The binding character of judgments
pronounced by courts of competent
jurisdiction is itself an essential
part of the rule of law, and the rule
of lauw obviously is the basis of the
administration of justice on which
the Constitution lsys so much emphasis.®

Jﬁ) ' 50.Shri

——
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S0, Shri Molle elsoc slleged, as esrgued by :
Shri Srinivesan, that the respondents had violated
the principles of natursl justice,uhils fixing ths

pay of his clients in the TP}

51, Shri Holla submitited,that the Special
Leave Petition filed hy the respondents in GOPAL SHARMA's
case,in the Suprems Court wee rejected and therefore,

that judgment had hecame binding in all similar ceees,

52, In rebutting ths sbove contentions of both
Counsel for the applicents, [Shri Papsﬁna submitted,
that the variocus rulings cited by them,to bring home
the point of "binding nature" of the judgment in
GOPAL SHARMA's cace, had no |zpplication to the present
ceces hefore the Tribunel, in that,; the judément in
that case,bound only the perties thereto and not
others. The fect that the Supreme Court had rejected the |
tpecial Leave petitiOﬂ in GOPAL SHRRMA's case, could ”
not, for the reszsons ctated|by this Tribunal in Appli-
cations Nos.1208 to 1486 of|1988, recently decicded on
14=12-1988, he sz2id, lead to inF?r»that the decision
in GOPAL SHARMA's cazse had & bindirng effect, on the

present ca&es,

53, Referrirg to INDER PAL YARDAV's cese, he szid,
only the declaretion by the| Supreme Court under Article

141 of the Constitution wvas| binding on all partises

%g A gimilarly

./
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similarly situsted and which had not approached it,
The judgment of thie Tribunal or of a High Court, he

submitted did not hsve such s binding effect,

54, Besidss, Shri Pspanna contended,that the
spplicents could not regard themsslves,as similerly
placed, as compared to the applicants in GOPAL SHARMA's
ca8e, There gés 3:$atemt diFFEfeﬁce he said, between
those uhd epproached the Court end those who did neot,
th@ugh atherwive theirp gfiewahce may be similar, The
the : :
epplicants xﬂ/pr sent casss, he therefore ergued, could
not cleim perity,with those in GOPAL SHARMA®s cass., For

like resscns, Shri Papanna submitted, the spplicante

could not seek henefit from DARYAO's casse too,

55, The dicte a? éhe Suprema Courtt in the cases
é of OLGA TELLIS ceee, he submitted, had no relevance
§ to the present applications, a2s the applicants could
not complain of violation of naturel justice,uhen

Fof eight long years they acagulissced without demur in

the fixstion of their pay in TP,

56, As regards AR K, KHANMA®'s case, Shri Pepanna
»submi tted, that the questions of limitstion snd jurisdic-
tion, were not reised therein, no principles were leid
doun in the decision therein end t%e points urged pefore
this Tribupel were not directly in issue and therefore,

44 merely
the decision in thet caes wes/ recommencatory and advisory

¢
13

in nsture, ‘ ) _ .

-%ﬁ : ’ 57.5hri
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57, Shri Papanna diJ not teact to the other

rulings7citad by hoth Coun%el and in particuler, on
the point of judgment in ram and its implicetions, 28
\
srgued by Shri Srinfvasan, |
|

58, Shri Papanna su&mittedﬂthat in GOPAL

SHARMA's ceee, all thse pui%ts urged in the present

L

applications,were not exemined by the Tribunal and

|
therefore,the decision in %hat cese,would not sguarely
B
govern the casss ncuw beforg the Tribunal.

59, I have examined carefully the rivel conten=

tions on the above poipts. The verious rulings relied

|
upon by both Counsel for ﬂhe applicants to advance
thair point,on the Queatidﬂ of binding effect,of the
decision in GOPAL SHARMA'% cess are apposite to the
present cases. In particyler, the ratio of the decision
In the cese of AK.KHANNA by the Principsl Bench
oﬁthe Centrel Administratfve Tribunal, New Delhi,

with which 1 defereatiallr concuTr and in that of IRDER

PAL YADAV hss a direct bepring and concludss the
!
[
|

60, The submission macde by Shri Papsnna

question,

that the decisions of only the Supreme Court have

|
a binding effect in like|cases,wherse the parties
did rot snrpeer before ﬁh% Court, but not those of
the High Court or this T%ibunal is indeed stasrtling.

\& A Such

g

{

I
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Such a submission can emsnste only from an inadequste
comprehension of our Constitution and has to be

rejected ae patently - ill=founded.

61, The other distinction,which Shri Papanne
aoughﬁto maks between the perties\uhich appesared
before a Court and those uhich}did not, though otheruvise
their case was alike, éo 8s to state that they were not
similerly piaced,eeems to me es sn overurcught figment
o?.imagination. If such a éuaiﬂt view is taken, I am

afraid, that thse legsl mexims: de similibus idem sst

judicium(i.e., in like ceses,the judgment is the seme)

or in consimite cssu, consimite debet @sse remedium(i.e.

in similer ceses, the remedy should be similar) would

only remain on peper and the poor litigent would only

be vexed,by driving him to Court needlessly,at no
ittle expense and herdship,as pointedly observed by

he Supreme Court  in INDER PAL YADAV's case,

*§\\i12; 62. As regards the gquestion of judgment in rem
urged by Shri Srinivasan (pere 47 sbove), to which
Shri Papanns did not resct, it is perﬁinent,to refer
to thé decision of a 3-Member Bench in Applications
Nos.27 end 28 of 1987 (JOHN LUCARS & ANR.v, THE ADDI-
TIONAL CHIEF NECHANICAL ENGINEER,'SOUTH CENTRAL RAILWAY
& ORS.) decided by the Bangalore Bench of the Centrel
Administretive Tribunsl, wherein Hon'ﬁle Shri Justice

K.Madhay Reddy, Chairmen, spesking for that Bench,

éz, : observed

Py



observed as under:

"Quite apsrt from the above this shoulc
be so becaute in Tservice matters™ any
judgment rendered, except perhaps in
disciplinery proceedings, will affect
someone oT the other member of the
service, The interpretstion of Rules
governing a service by the Tribunel,
while it mzy bengfit one claes of
employees, may adversely effect snother
clase, S0 also upholding the claim of
seniority or promotion of one may infringe
or affect the ridht of another. The judg-
ments of the Tribunel may not, in that
senge be strictly judgments in persongm
affectinc only the perties to that peti-
tion; they uould|be a®judgments in rem.
Most judgments of the Tribunal would hg
judgments in rem|and the came Authori-
ties implesded as respondents both in
the sarlier end the later applicetions
would have to implement the judgments.
If a party affecfed by an earlier judg-
ment is denied the right to file a
review petition end is driven to file
an original sppliicetion under Sec.19,
spart from the likelihood of conflict-
ing judgments beling rendered, the
Authorities required to implement
them being one and the seme, would be in
8 queandary., Imdlementing one would

result in disregarding the other.”

63. In the context of the above observation

in JOHN LUCAS case, it is asppsrent,that the decision .

in GOPAL SHARMA's case has the lineaments of a judg=
ment in rem and thereforg,is binding on all those

similarly placed but who| did not approech the Tribunel. f

64, The submission jof Shri Pepanne that the

decision of this Tribunal in A.K.KHANNA's case is

only recommendatory or gdvisory in nature and

7

{K .therefore
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therefore not binding, on the face of it, seems
ludicrous, If the Tribunels were to give merely
hortative or didsctic decisions, without those
decisions Qinding the respondents, as envieioned

by Shri Papanﬁa, learned Coﬁnsel for the respon-
dents, of what avail‘are-Such decisions'to 8
litigsnt in traveil, knocking at the doors of

this Tribunal for relief? Perﬁaps only éhe learned

Counsel cen find an ansuer}

65, The contention of Shri Papanna (para 56
above) that all the points urged in the present
applications, were not argued and gone into depth
in GOPAL SHARMh's caese, is not true.> Thai decision

expresses entire agreement,with ths judgment rendered

it is disingenuous for Shri Papanna to contend, that
in GOPAL SHARMA's casé, the matter was not examined

“in depth.

66. Questions such as whether the post of
"UDC I/c is a cadre post, whether it cerriee higher
responsibility than that of UDC, hsve ell besn dealt

%%) ‘ with

—




|
|

-'4!.2-

with at length, in SADASHI$'3 cese. In that
cess, it has been clesrly éteted (pera 20),
that the principle enunciated in the ellied
cese, in Writ Petition NO.FOBG of 1970, filed
by Shri V.R.,Hegde, uas beihg given effect to,
lest it should result in invidious discrimina~
tion, betwsen Shri V.S.Haéde on the one hand
and the applicants on the[other, uhich‘uae not
decirable. The fespondents would need to
reglisa, that perpetuétioL of such discrimina-
tion among employees, silearly circumstanced,

would not conduce to admi%istrative.efficiency

end harmony. A

67. Shri Pspanne submitted, that the post
of LDC I/c, was filled iw from amongst the UDCs,
not strictly in order of'saniority but eccording
to the wiilingness of the .employees. This was
refuted by Counsel for t%e epplicants, by produc—
ing & copy of the Memorabdum dated 14-7-1378,issued
by the Administrative Oqficer of the ESIC. I have
perused ths seme and nogice, that it is explicitly
steted therein, thet thé post of UDC I/c is to be
filled in, strictly accérding to seniority, unless
a senior agrees to fore?o his cleim, for appointment
to this post., The submission of Shri Pepanne O

[ _
this point, therefors is ill-founded.

ﬁﬂl

68, In

|




72. The applicetions are disposed of

in the above terme. No order as to costs,

Sdl-

(L H ALREGD Y '2n- w2 I8
MEMBER(A).

kms$
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68. In the end, Shri Papanna submitted,that
in case tﬁe respondents did not éucceed in thess
cesses, th% applicant’s mey be given the benefit
of FR 22-%,on1yvuith prospective but not retrospec=

c

tive effect.

69, I have given dus thought to this

submissioL of Shri Papanns.

70? In the light of the above discdssion,
1 hold,th%t the decision rendered by this Tribunal
in GOPAL SHARMA's case on 26~5-1987,governs the

present cases,mutatis mutandis end is binding on

the respondents, As the decision in the said
cases contludes all other points urged in the
appliceti&ns beﬁore;mé;*there is no reeson to go

into those points again.

71, In the result, I hold,that the applicente
are entitled to fixation of their initisl pay in

the TP (i,e., HC, Rssistant,Insurance Inspector or
Manager Grade-11I ,as the cese may be, )in accordence
with FR 22-=C ,with reference to the pay dresun by them

as UDC 1/c, immediately prior,to appointment in the

TP. The respondents shall fix their initial pay
accordingly and grant them all conseque nt ial arrears,
with retrospective effect within a period of 3(three)

months, from the date of receipt of this order,

f
V& 72,The




