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® \ BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
- - BANGALORE BENCH 3 BANGALORE

: - |
DATED THIS THE () DAY OF MARCH, 1989
PRESENT : HON'BLE SHRI P. SRINIVASAN oo s MAMBER (&)

APPLICATION NO. 1794/88

1., G.B.Purohit,
Stenographer,
Office of the Asst, Collector,
A , Central Excise,
1V Floor,
PVS Sadan,
MANGALORE = 3. eve APPLICANT

- Vs.

. 2. The Collector of Centrsl Excise,
No.71, Club Road,
 BELGAUM, : ees RESPONDENT

¥

(shri M.,Vasudeva Rao, Advocate)

Thié application having come up for hearing before
this Tribunal to-day, Hon'ble Shri P.Srinivasan, Member,
made the following 3=
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c il
ll with the contents of a letter dated 28.10,1987

“é to him by the Additional Collector of{Céntral

of Central Excise, Belgaum - the sole respondént in this

' case-, by which the applicant's representation against
) ,
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“2a )

adverse remarks recorded in his annual confidential report
. for 1986 was rejected. He seeks a direction from this
Tribunal to the respondent to expunge the said adverse

remarks,

2. The applicant, who presented his case personally,
contended that in his representation against the adverse
remarks, he had alleged malice against the Reporting
6fficer which had led to the recording of the adverse
remafks. His representation running over 17 pages included
detailed explanation as to why every adverse remark made
against him was unjustified, but the Collector of Central
Excise, Belgaum; had rejected the repréSentation without
assigning any reasons for doing so and without dealing
with the detailed objections reised in the representation,
The applicant had sought personal hearing in his represen=
tat;on. but the Collector rejected his representation
without giving him any hearing and so his ofder was bad in
law particularly since serious allegations had been made on
both sides, 1In fact, the reviewing cfficer himself should
have given the applicant & personal hearing beﬁore*ad%eeipg

o \”‘Tdf’fjﬂ R
h the reporting officer. The reporting of er:"after“

\ rl “n . < .

1ng with the resume of the work given by the applicant.
4 D
hak y t gone on to record that the applicantzwas not a -“'3
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adicting himself. There was an adverse commqnt‘baﬂthe

LR s

applicant‘a 1ndebtedness,<based on a letter addressed by a
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trader to fhevAsslstant Collector of Central Excise
alleging that the applicant had not paid a certain |
amount which was due from him. According to the applie
-cant, he had already paid that amount (8s.87.50) and it
was, therefore, a disputed claim. nerely on the basis
of the letter of the trader, the reporting officer should
o ‘ not have assumed that the applicent was ‘indebted. The
- amount 1nvolVed was small which the applicant was always
. in & position to pay, but he had denied the troder's
claim that the amount was due and it was on this account
that he had refused to pay the amount, It was therefore
not a case of indebtedness about which & remark could be
made in the confidential report. Cne adverse remark .
complained about the applicant's alleged qparrelsome.
nature, but no proof of.such quarrelsomeness had been
furnished, nor was anf instance given of any &cts of
alleged indiscipline and insubordination. Similarly, mo
evidence had been given in the report to support another‘
adverse remark alleging that he evaded responsibility
.and lacked initistive, There was another remark alleging
that the applicant was not very punctual in attendance,

A“

vik but there was nothing to show. that the reportlng” fﬁ&pErg

yad taken note of any unpunctuality of thefapplicant diring
\ﬁh;gpericd reported upon &nd had issued any warning to tﬁ;
;licant on that account. ©On the contrary. the reporting
,--,';: made no comment on te applicant's punctualitx inf
7the register which the applicant had to submit every week.

The applicant had &lso a different version to give in
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respect of his visit for stock-taking on 5.12.1986, which
had been adversely cqmmented'upon. He would have been able
to explain all this to the Collector, if he had been given
an opportunity of being heard. Thus, the impugned order
rejecting ﬁis representation was violativeicf the rules
of natural justice in so far as he was not given an oppor-
tunity ¢f being heard, and the order itself was & non-speaking
order which did not deal with the detailed explanation on .
every point furnished by the applicant, 1t,§as an order
passed without application of mind. Since the adverse
remarks visited civil consequences on the applicant by
affecting his future career prospects, the vielation of the
érinciples of natural justice was all the more serious. The
recording of these remarks in the first instance was

>

arbitrary and the rejection cf the applicant's representation

—

against them by the respondent was even more so.

3. shri M.Vasudeva Rao, learned counsel for the
respondents, denied the allegation that the applicant's
representation against the adverse remarks had been rejected

without application of mihd. The respondent had called for

id obtained detailed reports from the reporting and the

r’“‘!é@@:
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viewing cfficers and the facts and circumstances of the

He was not required to give the applicant an opportu-
nity of being heard because he was not conducting a discip-
linary proceeding against the applicant. Nor was the
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j respon&ent required to:deal with each and'every»poinr raised

~ in the representation while rejecting it. Each column in
the confidential report aealt with different qualities and
capabilitiés of the officer commented upon and therefore a
favourable remark against one did not preclude the reporting
officer from recording an adverse remérk against the other,
Aéceptancc of the résume of the work furnished by the appli-
cant did not preclude the reporting foicer froﬁ Commenting
on hié_amenability to discipline, the initiative displayed
by him in his work and so on, Though the'applicént had‘
suggested malice on the basis of ﬁhe alleged contradiction
between favourable remarks against sbme,columns and unfavou-
rable remarks against others, the respondent did not find
any evidence of such malice and so rejected the allegation,
Shri Rao, therefére, submitted that the acticn of the
respondent in réjecting the representation of the applicant
was perfectly valid and this Tribunal spould reject the

applicant's prayer to quash the same.

4., I have considered the matter very carefully. The
writing of annual confidential reports on Government servants

serves & two=fold purpose, Placement of oificials in particular

r%#as
Lfo be based on the relat;ve merits of the

5:“’ @?%pe %CE?\{ in the field. Regarded this way, the’ writing of a

2) E . .

i 3‘Ltﬁafﬁiaﬁ9n£kaentl°l report is primsrily and essentially an administratlve
T .

‘?;\Nf,ﬁdﬁction. Cn the other hand, it affects the career cf~the;'
ANG p\O i '

fficial geported upon &nd an adverse remark could deny him

promoticn when it is due and could even ruin his career, There
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is no cuestion that whatever be the point of view namely
that of the administkation or of the official’s own
career, remarks in the confidential report should be
'made carefully and objectively, based on facts and

should not:-be influenced by .prejudice and ccnsiderations
irrelevent to the efficient perfcrmence of official

duties entrusted to the offic;r. Normslly this Tribunal
woulé be loathe to interfere in cases;of complaints
against adverse remarks and to substitute its own judgemen£
for that of the reporting and reviewing officers. It is
these officers who are best suited to judge the qualities
of officials working under them and their competence in
the ﬁerfcrmance of cfficial duties. But where it is

shown that the remarks in a confidential report are
palpably due to malice or animus and are not based on
actual facts or events, this Tribunal will héve to remedy
the wrong done to the official reported upon and strike
down the adverse remarks., The making of adverse temérks in
the confidential reports cannot be equated to disciplinary
proceedings initisted against @ Government servant because,
@5 already stated, the main purpose of writing annual

confidential report is tc determine the suitability of

f*“n‘$§“§§ and not to enquire into any charge against him,

Th%rffbre, it is not necessary in all cases that the repor-

against adverse remarks, it is not in every case that the
senior officer dealing with the representation should give

the official reported upon an opportunity cf being heard.
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Where, however, an adverse remark is based on some incident’

which occurred in the course of performance of duties by :
the official whose report is written, there could be more
than one version of the facts and the role of the said
official in the said incident. 1In such‘céses,~it is only
proper that when a representetion is made by the official
againstrwhom adverse remarks have.been recorded, he is
given,an opportunity of being heard by the senior cfficer
dealing with the repreéentatiqn to show that the incident
hga been wrongly reported or that his role in the incident

was above reproach.

5. It would be convenient at this point to set out
the text of the adverse remarks made against the applicant

in his character roll for the year 1986 -

" PART 11 s

I agree with the resume furnished by the
officer, sri G.B.Purchit, Inspector C.EX.
is a departmental steno promotee with MA.,
. LLB. degree. He is of quarrelsome nature
and very often misbehaves with superior
Officers addressing in singular and
arguing on wrong side. He wants. to
ascertain each and every right without
per formance of corresponding dutye.

e iy

PART III s (3) Industry and Consc

Not a conscious worker. On#5s12-86 he*.%

visited Ranebenmr for stock taking wérﬁ{

and halted there for the qight even- though
the licence was cancelled flong back; with;

a sole idea of claiming full Qaily-.

W

s s.,..«»a-ﬁ";?
P

(4) Executive abilities displaygéétw o

R
Avoids responsibility and lacks initiative
and drive - JUST ADEQUAIE.

(5) Discigline $- -

Most indisciplined and insubordinate with
quarrelsome nature and often misbehaving
with superior Cfficers = POOR.

L

allowance which was not Gue=JUST ADEQUATE,- .




(6) Punctdality in attendance =

" Not very punctual in attendance to office
but just’ attends to work allotted - JUST

ADEQUATE.

(7) Other observations if any :-

(a) Free from addiction to drink, gambling

and femily problems but not free from indebted~
ness. Since receiving regular letters on
Official address for payment of old dues from
a cloth merchant of Bellary = JUST ADECUATE".

AN

6. Turning to the first remark, the particular column

-against which they were made requires the reporting officer
to obtain from the officer reported upon a brief resume of
the work done by him and after perusing it, to meke a factual
eveluation of the important items of work done with corments
on the resume itself aﬁd to mention specific facts having a
bearing on the performance. The applicant's main contention
is that when the reporting and reéiewing officers agreed with
the resume as they did in this .case, theré was no justification
for them to make any adverse remark., This dces not appear to
be correct. Agreeing with the resume only means thét it is
factually correct, But, thereafter, if there are specific
fectors which stood in the way of better performance by the

fﬂeificial concerned, the reporting officer is not precluded

ntioning them, In this case, the reporting officer

/
-] kéiérred tgi?ﬁplicant's quarrelsome nature, his ‘md sbehaviour
Q\ \‘5

prwith supdrior officers and his tendency to insist on his rights

x

1f he had behaved well with his superiors, his per formance
could have been better. This is a judgement of the reporting
officer about one aspact of the applicant's personality concer

ning his relationship with others in the office. It is obviously
~r 0~ o



based on the applicant's conduct throughout the year., It
would be indeed impractical to require the reporting officer
_ to list out each and every occasion in which these qualities
were displayed by the applicant. The same applies to the
reviewing officer who agreed with this dbmment_and to the
_respdnden£ who'dec}ined to expungé this remark. To say that
all of them were prejudiced ageainst the applicant in making
this remark, would be stretching things too far. On the
other hand, it.would'be quite improper for me to substitute
a different opinion on the matter for that expressed by the
departmental officers who were best suited to judge the
apblicant in this regard, In this view of the matter, I
would reject the applicant's contention that the respondent

be directed tc delete this remark,

5. I now turn to the adverse remark concerning ‘Industry
and Consciousness'. Curiously enough, the column,appearing
in the form used in this case reads ‘Industry an& thscious-
ness' and the reporting officer also states that the
‘applicant is.not a'conscibus worker', 1 proceed on the
grﬁund that what is meant here is 'conscientiousgess'. Haere
what we find is that the reporting officer refers to a parti-
cular incident waich is said to have occurred on S 12«1986.

.
‘I ® A

plicant disputes that he visited Ranebennur on'that

f 0/ TR g |
: daké% oL stock-takino as alleged in the remurk and the respon-

X\ ::ﬁga%n% iﬁ his reply -states that the date was wrongly mentionede'
vy
B @ a J&.x 2.1986, instesd of 17.9.1986. As observed sarlier 1_;:

- "f.‘
‘ﬂﬁﬂﬂ.ﬁ

' where a remark is based on a particular ipcidenf
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it is only proper that the official against whom the remark
is made, is given an opportunity to give his version of the
incidentland to show that heAwas.not blameworthy. 1 am,
there fore, of the view thét.in respect of this remark, the
respondent should have given the applicant an opportunity of
being heard before rejecting his representation aninst it.
He will now de so and pass a speaking order dealing with all

the‘cohtentions urged by the apblicant in this regard.

8., The next adverse remark relates to executive abilities
displayed by the applicant; As will be seen from the remsrk
extracted above, it states that the applicant avoided
responsibility and lacked initiative and drive. This is an
observation which is necessarily to be based on the impression
gained by the reportiﬁg officer over the whole year of the
applicant's qualities 15 this fegard. It would again'be
impractical to expect the reporting officer or the reviewing
officer to list out occa;sions on which r-sponsibility was
avoided or lack of initiative was displayed. The respondent
also had to act on the general impression created by the

a

-plicant and his reputation in this regard., Since it is not

"ed.from any particular iﬁcident, the qQuestion of gi&iég

&\\ ) CmL T
pplicant an opportunity of being heard or of writing a

N

e o:der while rejecting tﬁe applicant's representation

/obviously arise. Therefore, the applicant!'s grievance
st the order of the respondent rejecting his representatidn

'in regard to this remark, deserves to be rejecteo and is, there-

 fore, rejected, ’ QL\_———'&)}/
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9.  The next adverse remark relates to discipline
wherein the reporting officef has stated that the applicant
is most ;ndisciplined;_insubordinate and quarrelsome and
was guilty.of m;sbehaviouz‘wiih superior officers. The
remark is more or less similar to the first remark dealt
with above, being based on an observation of the applicant's
qualities and behaviour throughou£ the year, The appli-
cant's objection to the fejection of‘his'representation
agaihst this remark cannot also be sustained because, to
repeat, it is not something which requires an»opporfunity
of being heard being given or of a detailed order being

written as to why the representation was being rejected,

10. sSimilar is the situation in regard to the adverse .
remark régarding punctuality. It is not necessary that
in every weekly report submitted by the applicant, the
reporting officer should have recorded instances of unpunce
tuality, if any, of the applicant. It.is a trait obviocusly
" noticed by the reporting officer over the whole year and it
is again impractical to expect instances to be cited or to

require the respondent to pass a detailed order for rejecting

--vM -;'.?“‘*s..
epresentation of the applicant, The orggrzggg%%e$%
N Whea, TS
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!}é%p@ndent in so far as this remark is ocnpqrhed is, tgéqe-
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11, The last of the adverse remark régergxtgvindeﬁted-

7 . N .&ﬁ&; QﬁQg rﬁﬁ?
ness and is based on letters issued by a trader¥tom:the
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applicant and to the authorities complaining that a small
'bill amounting to k.82.80 had not been paid by him. The
applicant submitted that he was disputing the claim because
he had already paid the amount, The amount is soSmall that
the applicant could easily have paid it from his salary if
he did not dispute it., Indebtedness in this context would
mean habitual indebtedness, incurring expenditure dispropore
tionate to the income and thereby mounting up debts which
cannot be repaid. Such a situation would arise due to intem-
perate habits and indiscriminate spending., One instance of
a small trader's bill not being paid and that too where the
Government servant asserts that he is not due to pay that |
amount at all, cannot be characterised as indebtedness on
his part. I, therefore, feel that there was no evidence
before the reporting’and reviewing officers as well és the
respondent to hold that the ;pplicant was not free from indebt-
edness, the only material be fore the authorlf;es having no
relevance to the subject of indebtedness., The respondent
should, therefore, have deleted this adverse comment as not
being supported by any evidence whatscever and in not doing
so, 1 feel he acted érbitrarily. The respondent is, there-

re, directed to delete this adverse remark from the confi=

ed because no opportugity was given to him of being heard

...130..



" The observations in each of these cases were%based OTVﬁhe

_peculiar facts of that case. and are not of univeﬁsal -l ﬁ;#
"'\

x;(‘-

application. It is, thereﬁore, not necessary to bur'en‘this
order with the details of those cases, I have considered
the matter in the light of the facts of this case and have

) e A,
come to Lco nclusions yﬁ%&\ﬁ figve set out above.

13, In the result
(1) The respondent is directed to give the
'applicant %g;gg@grtunity ogébeing heard in respect of
BIACTEIG

adverse remarks convsyéd*ifider the head “Industry and

Conscientiousness® and to record a speaking order after

considering all the contentions urged by the applicant,
He will do so within three months of the date of receipt
of this order. To enable him to do so, the impugned order
passed by him and conveyed to the applicant by letter
dated: 28.10.1987 by the Additional Collector of Central
Excise (Annexure A2 to the application) is set aside to

the extent it relates to this remark,.

(2) The respohdent is directed to'deleté

*dverse remark under the head “other Observations if

SR o

(3) The impugned order of the respondents,

so far as it relates to other adverse remarks is upheld,

14, The application is disposed of on the above terus

P . %
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iIng the parties to bear their own costs.

Ssal-

SHRI P. SRINIVASAN
( MEMBER (&) )

TRUE COPY

%\ =
DEPUTY REGISTRAR (JDU 2\) R

CENTRAL ADMINISTRATIVE TRIBUNAL
- - JANGALORE

)



