
CENThAL ADIIINISTRATfliE TRI8uN[L 
BANGALORE BENCH 

P 	
Commercial Complex(BD) 
Indiranagar 
Dangalore - 560 038 

Dated z 
21 FEB1989 

PPPLICTION NO (s) 	1645 & 1690 	
J() 

W.P.NO (s) 	
-- 

Applcart s) 

Shri G.D. Raagowda & anothcr 

To 

1. Shri G.D. Ramegowda 
Lower Division Clerk 
Office of the Collector of 

,CsntrelExcies 	N 

Headquarters Office 
Central Reveiun Buildin;s 
Queen's Road 
Banalore - 560 001 

Shri R. Govirvie 
Lover Division Clerk 
Office of the Assistant 
Collector of Central Excise 
Integrated Divisional Office 

llary 

Shri M. Naraysneawaly 
Advocats 
644 (upstairs), V Block 
Raj.j inear 
Bangalore 560 010 

Respondent 

V/s 	The Secretary, Central Board of Excise & 
Custors 	" "lhi & 2 Ore 

S. The Collector of Central Cxcjsa 
Central Revenu6 Building 
Queens Road 
Bongalore - 560 001 

The Collector of Central Excise 
Club Road 
Eelgoa 

Shri R.S. Padvaerajsish 
Central Govt. Stng Counsel 
Nigh Court 8uildin 

ngelori - 560 001 

13 

4. The Secretary 
	 15 

Central Board of Excise & Customs 
North elock 
New tlhi - 110 001 

Subject : SENDING COPIES OF ORDER PASSED BY. THE BENCH 

Please find enclosed herewith a copy of 

passed by tMs 1ibunal in the above said applicatiop(s) on 	14-26069 

bP_UTY REGISTRAR 	
) (JuIcI.L' 

JI 



BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL 
BANGALORE BENCH:BANGALORE , 

DATED THIS THE 14TH DAY OF FEBRUARY, 1989 

PRESENT *HON'BLE SHRI 30S1 ICE K.S. PUTTASUAPIY 	. .VICE..CHAIR MAN 

HON'BLE SHRI L.H.R. REGO 	 •..MEMB(R (A) 

APPLICATION NO.1645 & 1690188 

G.D. Ramegowda, 
5/0 Dasappa, 
aged 31 years, 
Lower Division Clerk, 
Office of the Coll.: 
of Central Excise, 
Headquarters Office, 
Banga]ore 	 •••. Applicant in 

A.No.1645/88 

04ovinda, 
s/c Y.Bh!mappá, 
aged 33 years, 
Lower Div. Clerk, 
Office of the A8sjetant 
Collector of Central 
Excise, integrated Divisional 
Office, Bellary. 	 ... Applicant in 

A.No.1690/88 

(Shri M. Narayanaswamy......Advocate) 

The Secretary, 
Central Board of Excise and 
Customs, North Block, 
New Delhi. 

Respodente in 
The Collector of Central 	 APJos, 1645 /88 
Excise, Central Revenue Bidge. 	 and 1690/88 
Queens Road, Bangalore. 

The Collector of - Central Excise, 
Club Road, Belgaum. 	 ... Respondent in 

ANo. 1690/88 

(Shri M.S. Padrnarajaiah..1...AdvoCate) 

This application having come up for 

heartng before this Tribunal tcday, Hon'ble Shri 3uatic6 

K.S.Puttaswamy, Vice-Chairman, made the following :- 



Q!I DER 
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As the questions of law that aripe for 

determination in these cases, are common, we propose 

to dispose of them by a common order. 

Sriyuths Shri C.D. Raise Gowda and R. 

Govinda, applicants in A.Noe.1645 & 1690 of 1988, 

joined service in the office of the Collector of 

Central Excise, Bangalore, in Group 'D' posts on 

21.12.1979 and 24.6.1976 respectively. On the 

result of a departmental examination held in 1985, 

the Collector of Central Excise and Customs, 

Sanga]ore (Collector) by his order no: 11/31/23/ 

85/A1 dated 19.3.1986(Annexure-A) promoted the 

applicanas Lower. Division Clerks(LDCS) which 

they took charge on 21.3.1986. In 'conformity with 

clause 3 of the said order, the applicants passed 

the typing test' within the time allowed therein. 

On this they should have been normally continued 
1 9fe 

and confirmed asLDCe. But .-. hat did not 

happen. On the other hand, the Collector by his 

order No.11/31/29/87-A-i dated 289.1988(Annexure-C) 

reverted the applicants with immediate effect. 

In these separate but identical applications made 

under Section 19 of the Administrative Tribunaic 

Act of 1985 (the Act') the applicants have challenged 

their reversions, the operation of which has been 

stayed and continued under the Act. 

In'justification of the impugned order, 

the respondents have filed their reply and have. 

produced their records. 



-: 3 :- 

Shri M. tJareyanaeuamy, learned advocate 

appeared Lox the applicants. Shri M.S. Padmarejaiah 

learned Senior Central Government Standing Counsel 

appeared for the respondents, 

Shri Narayanasuamy contends that the 

promotions of the applicants on the results of a 

competative examination held in 1985 and they hrvjng 

pasSed the typing test within the time allowed in 

the Order of the Collector being legal and valid, 

there was no justification for Government, the 

Central Roard of Excise and Customs(8oard) and 

the Collector to hold otherwise and reverttha 

applicants to Group 'DO posts. 

Shri Padmarajaiah contends that the 

promotions of the applicants were contrary to 

the recruitment rules the orders made thireon and 

that illegality had only been set right by the 

Collector and the same did not justify our 

intereference. 

In order to appreciate the rival conten-

tions, it is necessary to notice a few more facts 

which are not also in dispute. 

Recruitment to the posts of L005, which 

are Group OCI posts in the Department is regulated 

by the Central Excise and Land Customs Department 

Group 'C' posts Recruitment Rules, 1979 (Rules), 

made by the President in exercise of the powers 

conferred on him by the proviso to Article 309 

of the Constitution and published in Part Ii 

Section I of All India Gazette dated 3une 2, 

1979 on pages 1446 and 1461. Serial No.7 of the 

schedule to these rules dealing with the recruitment 

to the posts of L005, which is material reads thus: 



-: 	4:- 

S. 	Name of No,o? 	Classi- Scale Whether Age Educational 
No. 	Poet Posts 	-fication of Selection for and other 

of poets Pay Poet or direct quaiL? ice- 
non-eels- recruits -ti:ns 
-cticn required 
post for direct 

recruits 

2 3 	4 5 6 7 8 

7. Lower 2393 	General 	lb 260-6- Not 18-25 years •) Matri- 
Division Central 290-ER- appli- relaxabie -culation 
Clerk Service 6-326- -cable upto 35 or aquiva- 

Group 8-366- years in -lent quaiL- 
'C' E8-8-390 the case -fications; 
Non- -10-400 of Govt. (li) Minimum 
gazetted servant speed of 
Miniet- working 30 words 
-anal . in the per minute 

department in 
English 
typewriting 
or 25 words 
per minute 
in Hindi 
typewriting. 

Vhethsr age Period method of 	In case of 	If a Ueparteentsl Circumetan- 
and eduast- of recruit- 	recruitment. Prometiqn 	. -ces in 
-Lanai quaiL- 	pro- -niant 	by promo- Committee exists which Un*n 
-fications -bation whether 	-tion/de,pti- what is its Pwhlic 
prescribed if any by direct 	-tation! composition Service 
for direct recruit- 	transfer, Commission 
recruits -ment or 	grade from . in to be 
will apply by promo- 	which pro* consulted 
in the case -tion or 	-irotion/ in making 
of promotess by depute- 	deputction/ recruit- 

.4 ion/transfer 	trens?e -mont. 
and percents- to be 

. 	 . ,geo?the 	aids 
vacancies to 
be tilled by 
various 
methods 

9 10 11 	12 13 14 

Not appli- 2 years By direct 	Not Group'C' Not 
-cable recruitment 	appli- Depart- opplicabi: 

Note: 	cable -mental 

(1) 	1Q 	of promotion 

the vacan- 
Committee: 
Chairman- 

cies 	in Collector 
tha oid of Central 
of Lowar Excise.  
Djiisjon Members: 
1erk to (1)Senior- he filled -most officer by direct of the Collec- recruitment, -torate concer- 
will be re- -ned working 
-served for at Headquert- 

• -ore. 
.5/- 



, (S 	to 	11 -- 12 	13 	14 

being filled up  Seaior,moet of fice 
by Group 20' em- of the Collecto.. 
ployees(boEne on rate concerned 
regular establi- working outside 
shment) subject Headquarters. 
to the following 
conditions namely:  Assistant Commiss- 

ioner of Income 
(a) selection Tax, 
would be made 
through i depart-  Where two or more 
-mental eamina- Collectorates have 
-tion confined 	, common cadres, the 
.o such Group '0' other Collector 
employees who ful- shall also be a 
-f ii the require- member of the 
-meA of minimum Departmental 
educational quali Promotion Commi- 
-ficatiori, namely, ttee, 
narticulation or 
quivalent:  Where none of the 
(b) the maximum members at serial 
age for this numbers (1) to 

(4) 	belongs above examination would 
be 45 years (50 to Scheduled Caste  
years for.Scheduled or Shédu1ed Tribe 

Caste or Scheduled a Group 'A' Offic- 

Tribe candidates), er of the Collec- 
tarate belonging 

at least five to Scheduled 
years service in Cast or Scheduled 
Group 101  would be Tribe, if avail- 
essential. able, shall also 

be associated as 
the maximum a member of the 

number of recruits Departmental Pro- 
by this method motion Committee. 
would be limited 
to 10% of the va- Note: Uhare two or more 
cancies in the Coliectorates 
cadre of Louer have common cadres 
Division Clerks the Senior-most 
occurring in a Collector among 

year : unfilled the Collectors 
vacancies would shall be Chairman, 
not b. carried 
over. 

Note: 

(2) Educationally * 
qualified Labo- 
ratory Attenders 

)r- 	who have initially 

/ 

) 
: 	-'••; 
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been recruited 
through Employ-
ment Exchange 
can also compete 
for the poet of 
Lower Division 
Clerk against 
10% vacancies 
reserved for 
Group '0' emplo-
yeas by allowing 
them to deduct 
the period of 
service rendered 

- as Laboratory 
Attender including 
service, if any1  

in Group 
sarlier, from their 
actual age for the 
purpose of reckon-
ing age limit. 

In their reply, the respondents have asserted that these entries 

have been amended in 1902. But at the hearing, Shri Padarajaiah 

who was unable to produce amendments made by the President in 

.xaràise of his legislative powers under the proviso to Article 

309 of the Constitution, did not stick to the same. On this, 

we proceed to examine that these entries have remained as 

promulgated on 2nd 3une, 1979 0  without any agendmente 80 far. 

9. 	 Before the Board, the Customs and Central 

Excise Employees Federation, (Federation) the Apex Body of 

emplOyees of the department represented for modifying the 

recrjitment rules relating to 10Cc. On that, the Board 

by its letter no. F.No. 6_12014/3/824d.1II8 dated 9th 

Deceibex, 1982(Annexure-R-1) addressed to all the Collectors 

conveyed its decision in these wordss - 	 - 	

•.•..''i'i" ! 



- 7. 	 - 

I am directed to say that the Customs and Cental 
Excise Exployses Federation have requested that the 
examination for filling up of 10% vacancies in the 
LOC Grade reserved for. iducationally qualified Group 
'D' •mployeea might be declared as qualifying one. The 
above request bf the Federation has been considered 
in consultation with the Department of Personnel & 
A.R.S, and it has been decided that: 

the cepartmental examination provided in the 
Recruitment Rules for the post of Lower Division Clerk 
shall hereafter be a qualifying one; and 

Out of the 10% quota, 5g of vacancies in a 
calender year shall be filled on the basis of seniority 
subject to rejection of unfit and the remaining 5% on 
the basis of a qualifying examination with typing test 
to be held departmentally. 

2. 	Neces8ary amendment to the Central Excise and 
LandCustome Group'C' posts Recruitment Rulea is being 
188usd eepereteky Ap  

On this letter which was binding on them, the Collectors 

have regulated the examination and the recruitment to 

the posts of LOCe, 

10. 	On the aforesaid communication of the Board 

the Collector conducted an examination on 28,9,1983 

in which 79 persons including Shri R. Govinda appeared 

in which 23 persons including Shri R. Covinda were 

successful. In the years 1984 and 1986 no examinations 

were held, On 20th December, 1985 an examination 

was held for the year 1985 in which the applicants 

and 96 others appeared in which 14 including the 

applicants were successful. In that examination 

the applicants secured Rank nos. I. & 2. On the 

/ 	 basis of these 'rankings 	the vacancy position, 
r 

4 	 th. Collector had promoted the applicants on 

j19B6. 

L 

On the promotions of the applicants 

there was correspondence between the Collector 

N 	
- and the Board, On that the Board in its letter 

no. F.No,A.12034/3/SSC/87-Ad.I.II.8 dated 2.9.19881, 

'S 



informed the Collector thus: 

* Subject:. Estt, Recruitment under 10% Quota in 
the grade of L.D.C. reserved for 
qualified Group 10' Staff - Clarifi—
cation Regarding. 

.. .• •I. 

Si-., 

I am directed to refer to your letter 
C.No,II/31/29/87A.1 dated 22.7,87 on the above 
subject and to say that the matter has been considered 
in consultation with Department of Personnel and 
Training. 

2, 	It has been decided that the Gr.'D' 
employees who qualified the 1982 examination may 
be appointed first to the post of L.D.C. by reverting 
the 1985 appointees and vacancies of 1985, 1986 and 
19879  if any, may be filled upr first from the 1982 
panel, The 1983 employee, need not, however, be 
revetted as he has already been confirmed in the 
LOC's grade. 

This will involve r.?ixation of seniority 
in the LOCe grade alec., The persons qualified in 
the 1982 examination will be senior to the ones who 
had qualified and appointed as L.D.C. on the basis 
of 1983 and 1985 examination. You are therefore, 
requested to take action for re—fixing the seniority 
of these employees accordingly i.e. appointees on 
the basis of earlier qualifying departmental examination, 
would be senior to those qualifying in the latter 
examinations. 

In this connection an extract from the 
advice of Department of Pireonnel & Training is 
also enclosed. 

Please acknowledge receipt of this letter." 

On this, the Collector with no option left, by 

his order dated 28.9,1988 reverted the applicants 

without affording them an opportunity to state 

their case. 

... 



12 	An order of reversion results in serious 

civil consequences can hardly be doubted If that 
is so, then even It there was justification for 
reversions, it was necessary for the collector 
to issue a Show Caues Notice to the applicants, 
consider their representations and than make a 

speaking order thereon, which would have helped 

the applicants and this Tribunal t decide their 

validity satisfactorily. In making the reversions, 
4io4. 

the Collector a.sd,contravened the principlos 

of natural, justice, On this short ground itself, 

we must annul the reversion of the applicants. 

13. 	In its letter dated 9.12.1982 reproduced 

earlierp the Board had decided to modify the overall 

quota of 10% earmarked to Group 	in the manner 

stated therein which runs counter to what had been 

atipulated in the Rules. U. do not doubt the 

power of the 8oard to take that decision and move 

the Government to take steps to amend the Rules 

to effectuate ite decisiOn. "8u before the Rules 

are amendsd and gazzetted, it was not open to the 

Board to direct the Collectors to act in conformity 

with its decision only. We have found to our 

dismay that the Rules had not so far been amended. 

We are schocked and surprised on the ignorances 

TR4. of the Board, which cannot even exercise executive 

Th available to Government under Article 73 

th. Constitution. This legal position which 

ore 

 never been in doubt has been reiterated by 

'Supreme Court in Union of India vs. Somesundaram 

Viewanath and others 09) I Supiem. Court Cases 115 

#H  

i 
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From this it follows that whatever had been done 

contrary to the Rules will be invalid, As to how 

and in what manner the same should be redone, is 

matter that should be left open to be decided 

by the authorities themselves. 

Unfortunately the reply filed did not 

clarify the position. We regret to record that 

the reply is filed in a mechanical way as in many 

cases b?ne us. We had to wade through the mass 

of papers, see the rules, ascertain from the counsel 

and officers assisting him on the simple question 

as to whether the amendments to the rules had been 

effected or not and then reach our conclusion. We 

have generally found that replie4 filed are not 

to the point and are filed mechanically virtually 

reproducing the parawise replieS furnished by.Officer 

with no legal training at all. We find that notwith— 

standing observations in Sh.nva'O case (vide Para 74) 

the situation has not improved. We do hope and 

trust that Gove-nment will pay attention to this 

aspect and urgently remedy the situation. 

In its letter dated 2.9.1988, referred to 

in the reply ,.the Board has stated that those who 

had been confirmed in 1983 need not be disturbed, 

on the ground that they had already been confirmed. 

But in doing so, the Board failed to notice that 

peseons already corIfirmed can also be deconfirmed 

in conformity with law. Whether this should be 

done or not is for the authorities to ezamine and 

decide. 

S 	 t 



- On the view We have taken we leave open 

all other questions.  

In the light of our above diCusj0, we 

allow thees OPPILCations in part, quash the 

impugned order of the Collector reverting the 
applicants, But this order dose not prevent the 

Collector and other authorities from re-examining 

th. whole matter re-adjusting the promotjorand 

r.vsreions in con?ormty with law andjobeervatione 

made in this order 

Applications are dieposed of in the above 

terms. But in the circumstances of the cases we 

direct the parties to bear their own costs, 

- 	 - 	- ---- 	 -. 	 -- 

VOW 
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