, CENTRAL RDMINISTRATIVE TRIBUNAL
BANGALORE BENCH
trevres

.

RPPLICATION NO (8)

1645 & 1680

Commercial Complex(BDA)
Indiranagar
Dangalore - 560 038

27 FEB1989

/88(F)

Datad 3

W,P, NO (8) |

/

fpplicant (s)

Shri G.0. Remegowda & snother
To

1.

2,

3.

4.

passed by tBis Tribunal in the above said application(s) on

/Subject s

v/s

Shri G.D, Ramegowda

"Lower Divieion Clerk

Office of ths Collector of

Coentral Excice

Hasadquarters Offics
Central Revenus Buildings
Quesn's Rosd
Bangalore ~ 560 0:1‘!i

A

Shri R, Govinds
Lover Bivision Clerk
Office of tha Assistant

Collector of Central Excise

Integrated Oivisional O?Ptce
Bsllary

Shri M, Hersysnsouvasmy
Advocate

4 (upstsire), V Block
Rajajfnegar
Bangalors ~ 560 010

The Secretary :
Central Beard of [xcise & Custons
North Block

New Delhi - 110 001

Respondent (s)

The Secretary, Central Board of Exciso &
Customs, ™ "elhi & 2 Ors

5. The Collector of Central Exciss
antral Revenus Building
Qusens Rosd
S8angalore - $560 001

6. Tha Collector of Csntral Exciss
Club Rocd
EBalgoum

7. Shri R,S, Podmarajeish
Contrael Govt. Stng Counsel
High Court Building
Bangelore - 560 0G4

SENDING COPIES OF ORDER PASSED BY THE BENCH

Please find enclosed herewith a copy of ORDER AGPOYY REGORMIORQOR

14-2=89 .
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BEFORE THE-CENTRRLVADHINISTFITIVE TRIBUNAL
BANGALORE BENCH$BANGALORE .

*® DATED THIS THE 14TH DAY OF FEBRUARY, 1989

PRESENT sHON'BLE SHRI JU§TICE KeSo PUTTASUAMY .,..VICE-CHAIRMAN
HON'BLf SHRI L.H.A’ REGU 0.0”£"8ER (A)

‘J,,"’#”f APPLICATION NO.1645 & 1690/88

1« Ge.D, Ramegowda,
s /o Dasappa,
aged 31 years,
Lower Divieion Clerk,
office of .the Collec..o
of Central Excise, .
Headquarters Office,
Xy’ Applicant in

Bangalore :
e | """ A.No,1645/88

2, R, Govinda,
e/o Y.Bhimappa,
aged 33 years,
Lover Div, Clerk,
Dffice of the Assistant
Collector of Central ‘
Excise, Integrated Divisionsl
Office, Bellary. : vee Applicant in
’ ' | A.No.1690/88

(Shri M. Narayanasuamye..ss.Advocate)

1. The Secretary,
Central Board of Excise and

Custome, North B8lock,
New Delhi. .
ou Delhi «+« Respomdents in
A.Nos, 1645/88

2, The Collecter of Central
Excise, Central Revenue Bldgs, and 1690/88

Queens Rozd, Bangalore.

3. The Collector of Central Excise, Respondant in
sb Road, Belgaum, eee
Club Road, ga A.No. 1690/88

T (Shri M.S. Padparajaiah..;;..Advocate)
T : TN T .
vel |
hg&;&ﬁg before this Tribunal to-day, Hon'ble Shri Justice

This applicaﬁion having come up for

:}Puttaswamy, Vice-Chairman, made the following :-
e

KeS

- 00;0;.2/‘




 QRODER

As the questions of law that aripe for 4

determination in these cases, are common, we propose

to diepose of them by a common order,

2, Sriyuths Shri G,0, Rame Gowda and R,
Govinda, applicants in A Nos,1645 & 1690 of 1988,
joined servics in the office of the Collecto: of
Central Excise, Bangalore, in Group 'O' posts on
21.12.1979 and 24.6.1976 respectively, ©On the
result of a departmental examination held in 198S,
the Collector of Central Excise and Customs,
Bangalore {Collector) by nisp:dar'm: 11/31/23/
85/A=1 dated 19,3,1986(Annexure=A) promoted.tha
applicantSas Louer Division Clerks(LDCs) which
they tock charge on 21.,3,1986., In conformity with
claﬁse 3 of the said order, the applicants passed
the %typing test! within the time allowed therein.
On this they should have been normally continued
and confirmed as LOCs, st ﬁfw”‘(hat did not
happen. On the,ather hand, thé-Collector by his
order No,11/31/29/87-A-1 dated 28,5.1988(Annexure=C)
reverted the appiicants with immediate effect,

In thess separate but identical applications made
under Section 19 of the Administrative Tribunals
Act of 1985 (‘the Act')lthe applicants have challenged
tﬁsir_reversions, ths>operation of uh@éh\has been

stayed and continued under the Act.

3. In justification of the impugned order,

‘the respondents have filed their reply and have

produced their records,

. 000-031,"

)]




4, Shri M, ﬂarayanaguahy, learned advocate
appeared for the applicants, Shri M5, Pﬁdmarajaiah
learned Senior Central Government Standing Counsel

appeared for the respondents.

5. Shri Narayanaswamy contends that the
promotions of the applicants on the results of a
competative examination held in 1985 and they having
pasied the typing test uwithin the time allouwed in
the Drdsr of the Collector baing legal and valid,
there was no justification for Government, the
Central Board of Excise and Customs(Board) and

the Collector to hold otherwise and revertthe

applicants to Group D' posts,

6. - Shri Padmarajaiah contends that the

promotione of the applicants wvere contrary to

the recruitment rules the orders made thereon and

that illegality had qniy bren set right by the

Collector and the same did not justify our

intaereferencs.

Te i1n order to sppreciate the rival conten-
tions, it is necessary to notice a few more facts

which are not alsc in dispute,

8. . "Recruitment to the posts of LDCs, which
are Group 'C?' posts in the Department is reQulatad
by the Ceﬁtral Excise and tand Customs Ogpartmaent
Group 'C' posts Recruitment Rules, 1973 {Rules),
made by the President in exercise of the pouers-
conferred on him by the proviso fo Article 308

of the Constitution and published in Part 11
Section I of All Indie Gazette dated June 2,

1979 on pages 1446 and 1461, Serial No.,7 of the
schedule to these rules dealing with the recruitment

to the posts of LOCs, which is material rqads'thus:
E veseb/=
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i- Name of Nojof Clasai- Scals Whether Age Educational
0. Post Posts «fication of Selection for and other
’ of posts Pay Post or direct qualifica.
non~sale= recruits «ticns
=ction required
post for direct
racruits
1 2 3 4 ] 6 7 8
7. Lowsr 2393 General R 260-~6- Not 18-25 years §) Patri-
Division Central 290-€B~ appli- relaxable ~culation
Clerk Service 6-326- =~gable uptc 35 or squiva-
Group 8=366~ years in -lent quall.
] EB=-8-390 the case ~fications;
Hon- =10-400 of Govt, (i) Rinimum
gazettad servant speed of
Minist- "~ working 30 vords
=grial in the par minute
department in
English
typeuriting
or 25 vords
per minute
in Hindi
typeuriting.

Whethsr age

Periad Method of

-,

In case of 1f a Bepartmental Circumstan-

=sarved for

and educat- of recruit= Trecruitment Promotion -cos in
-ional quali- pro- -ment by promo-~ Committee exists which Unkn
-fications ' «bation whether «tion/depu~ uhat is its Public
prescribed if any by direct <tation composition Service
for direct .recrajt- transfer, Comrission
recruits -ment or grade fronm is to be
will apply by promo= which pro=- consulted
. in ths case «tion 6r ~-motion, in making .
of promotess by deputa= deputstion/ recruit-
~tion/trensfer transfef ~mont
and psrcenta= to be : o :
-ge of the made
vacancies to
be filled by
various
methods
9 10 11 12 13 14
Not appli- 2 years By direct Not Group'E!* Not
=cable recruitmant appli- ODepart- applicable
Notes cable - -mental
¢ 4 promotion
e;g lgzazt Committee:
ciee in Chairman=-
ile orede Collector
of Lousr of Central
Niviei Excise,
2vision Members:
Clerk to - :
he Pilled (1) ‘Senior-
by direct '2:’§hg'21:§’
oglec-
::;;"::”::E' ‘~torats eonecsr=—

-ned working
at Headquart-

-8r8,
00000‘5/"

N
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being filled up

by Group '0' am~
ployses(bofne on
regular establi-
shment) subject

to the following
conditions namely:-

{a) selection

vould bs made
through a depart=-
-mental examina-
-tion conflined .
+0 such Group *0? .
employses who ful-
=fil the require-
-ment of minimum .
educational quali-
=fication, namely,
marticulation or
quivalent:

(b) the maximum
age for this
examination uwould
be 45 years (50

years for Scheduled

Caste or Scheduled
* Tribe candidates),

(c) at least five
ysars service in
Group 'O' would be
essential,

{d) the maximum

number of recruits

by this method
would be limited
to 10% of the va-
cancies in the
cadre of Louer
Division Clerks
occurring in a
year ¢ unfilled
vacancies would
not be carried
over,

otes

2) Educationally
qualified Labor
i, ratory Attenders

who have initially

(2)

(3)

(4)

. Departmsntal

(s)

Nota:

w2
Yosseeb/=

UYhere none of the

Senioremost office;
of the Collecto~
rate concerned
working outside
Headquarters.

Assistant Commiss~
foner of Income

Tax,

Where two or more
Collectorates have
common cadres, the
other Collector
shall also be a
member of the

Promotion Commi-
ttee,

members at serial
numbers (1) to |
(4) above belongs ;
to Scheduled Caste
or Scheduled Tribe
a Group %A' Offic-
er of the Collec-
torate belonging
to 8cheduled

Cast or Scheduled
Tribs, if avail-
able, shall alseo
be associated as

a member of the
Departmental Pro-
motion Committee,

Whara two or more
Collectorates
have common cadres
the Senior-most
Collector among
the Collectors
shall be .Chairman,
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9 10 " 12 13 14

F

been recruited

, through Employ-~

. ment Exchange

! can also compsets

1 for the post of

! Lower Division

i Clerk against

| 10% vacancies

| - reserved for

! Group ‘D' emplo~

yees by allouwing

| them to deduct

| the period of

. service rendered
. as Laboratory

Attender including

_ - service, if any,

! in Group 0! .
sarlier, from their
actual age for the
purpase of reckon-
ing ege limit.

AY

In thcir reply, the reapondenta have asserted that these sniries
have been amendod in 1962. But at the haaring, Shri Padmarajaiah
who uas unable to produce amendments made by the Proaident in’
oxercisa of his leglslatlve pouers under the proviso to Article
309 of the Ccnstitution, did not stick to the same, On this,

ve p;ocaed to examine that these entries have remained as

promﬁlgated on 2nd June, 1979, without any asiendmente so far,

9, j Before the Board, the Customs and Central
Excise Employees Federation, (Faderétion) the Apex Body of
smployees of the department fgprosonted for modifying the
rocrbitnont rules relating to LOCs, On that, the Board -

by its letter no, F.No. 8-12014/3/62-Ad.111-8 dated Sth
cho%bor,_1982(Annexure-ﬂ-1)‘addrossed.to §ll-tho Collectors

conveyed its decision in these wordss

0-0”000.7/- , |
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1 am directed to say that the Customs and Central
Excise Exployeses Federation have requested that the
examination for filling up of 10% vacencies in the
LOC Grede reserved for educationally quelified Group
'0!' employees might be declered as qualifying one, The
above request Hf the Federation hes been considered
in consultation with the Department of Perscnnel &
A.R,S, and it has been decided that:

a) the departmentsl eéxamination provided in the
Recruitment Rules for the post of Lower Division Clerk
shall hereafter be a qualifying one; and

. b) Out of the 10% quota, 5% of vacancies in s
calender year shall be filled on the basis of seniority

subject to rejection of unfit and the remaining 5% on

the basis of a qualifying examination with typing test

to be held departmentally,

2, Necessary amendment to the Central £xcise and
LendCustoms Group.f'C! posts Recruitment Rules is being
issued separatelyy

 On this letter which was binding on them, the Collectors
E .

a§vo regulated ihe examination and the recruitment teo

the péats of LDC:.

16  On the aforasaid.communicatioé of the Board

the Collector conducted an examination on 28,9,1983

in vhich 79 persons including Shri R, Govinda appesred
in which 23 persons including Shri R, Govinda were
successful In the years 1984 and 1985 no examinations -
vere held, On 20th December, 1985 an examinaticn

was held for the year 1585 in which the applicants

‘and 96 others appeared in which 14 including the

applicants were successful, In that examination

.w§\\\tho applicants_securpd Rank nos, 1 & 2, On the

A{Q 'basis of these rankings and the vacancy position,
N : | .
"\<gﬁr Collector hed promoted the applicants on

\ - .
711953 41986,
CLL N P L
e _/‘;;A/ﬂ. On the promotions of the applicants
\ BE‘(‘\G’ P\

1

thers vae correspondence betuesn the Cellactor

- and the Boara. On that the Board in ite letter -

no. F.NosA;12034/3/55C/67-Ad.111.8 deted 2,9.1988,



informed the Collector thus: . 4 \‘

® Subject:- Estt, Recruitment under 10% Quota in
the grade of L.D.C. reserved for
qualified Group '0! Staff < Clarifi-
cation - Regarding,

[ AN RN N NI

Sir,

I am directed to refer to your letter
C.No.11/31/29/87A.1 dated 22,7,87 on the above
subject and to say that the matter has been considered
in consultation with Department of Personnel and
Training.

2, It has been decided that the Gr,'D?
employees who qualified the 1982 examination may

be appointed first to the post of L.D.C. by reverting
the 1985 appointees and vacancies of 1985, 1986 and
1987, if any, may be filled up first from the 1982
panel, The 1983 employee, need not, houwever, be
revettad as he has already been confirmed in the
LOC's grads,

3e This will fnvolve refixation of seniority
in the LDCs grads also. The persons qualified in

the 1982 examination will be senior to the onss who

had qualified and appointed as L.,D.C. on the basis

of 1983 and 1985 examination, You are therefore,
requested to take action for re-fixing the seniority

of these employees accordingly i.e. appointees on

the basis of earlier qualifying departmental examination,
would be senior to those qualifying im the latter
examinations. _ o

&, In this connsction an extract from the
advice of Department of Personnsl & Training is
also enclosed, '

Please acknowledge receipt of this lettasr,.?

On this, the Collsctor with no option left, by
his order dated 28,9,1988 reverted the applicants
without affording them an opportunity to state

their case.‘

0...:.9/-
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S - 12, An order of reversion resulte in serious
_ civil consequences can hardly be doubted, If that
/ is so, then even if there was justification for
reversions, it ‘uas mecessary for the collector

to issue a Show Cause Notice to the applicants,
consider their representations and then make a

speaking order thereen, vhich weuld have helped

the applicants and this Tribunal tb decide their

validity satisfactorily. 1In making the reversions,
binad

the Collector anibcantravened the principles :

of natural justice, On this short ground itself,

ve muét annul the reversion of the applicants,

13, In its lettsr dated 9.12,1982 reproducad

4

* @arlier, the Board had decided to mod&fy‘tbo overall

quots of 10$'oarmarked'to‘croup D' in the manner .

" stated therein which runs counter to what had been
stipulated in the Rules, s do not doubt the

, pover of the Board to take that decision and move | g
the Government to take steps to amend the Rules
to effectuate its decision. But before the Rules
are amended and gazzetted, it uaé not open to the
Board to direct the Collectors to act in conformity
uitﬁ its decision only. UWe have found to our
dismay that the Rules had not so far been amended,
Wg are schocked and surprised on the ignorancas

"ngTR;?Z\§\af the 8oard, which cannot sven exerciss exscutive

T aWSTRA
N . _
/ VT "\“pQuers available to Government under Article 73
y \ € : . |
" }qr the Constitution. This legal position uhich
X Gl 8 never basen in doubt has been reiterated by

Q{l\m te 1) / .
\\\ Sy { j¢{;0‘5uprama Court in Union of Indie vs. Somasundaram
: Visuwanath and ofhorc 69’9) 1 Suptome Court Cases 175

A : LT

000010/- )
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From this it Pollows that uhetever had been done o

contrary to the Rules will be invalid, As to how
and in what manner the same should be io-dono, is
, matter that should be left open tc be decided
by the abthoritiee themselves,

14, Unfortunately the reply filed did not
clarify the position, We regret tovrccord that

the reply is filed in a mechanical way as in many
casee befnre us, Ue had.to vade through the mass

of papers, see the rules, ascertain from the counsel
and officers assiasting him on the simpio'quostion

as to vhether the amendmente to the rules ﬁad been .
effected or not and then reach our bonc;asion. Ve
.hhvi generally found that fapliqﬁ filed are not

to the point and are filed mechénically virtually
reproducing the psravise replie§ furnished b;?g;ficor
with no legal training at all. ue find that notuithe-
standing observetions in Shenva's case (vide Para 74)
the situation has not inprovad."ﬁo ﬁo\hopa and

trust that Government will pay attention to this

aspect and urgently remedy the situation,

15. In its letter dated 2,9,1988, raferred to
in the reply, the Board has stated that those who
had been confirmed in 1983 need not be disturbed,
on the ground that they had already been confirmed,
But in doing so, the Board failed to notice that
ppteohs al;eady_coéfirmad can also be deconfirmed
in conformity with law, Whether this shﬁuld'ho'
done or not is for the authorities to examine and |

decide,

. ----;-i1l-
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’16. - On the view we have teken ue .lcave open

.'tll other queations,

17. In the light of our above discussion, ve
allou these epplications in part, quash the
impugned order of the Collector reverting ths
applicants, But this ordnr doss not prevent the
Collector and other authorities from re-sxamining
the vhole matter ro-adjuatiﬁg the promotiensand
reversions in conformity with law éégygsézrvatlona

uady in this erder,

187 Applications are disposed of in the ebove
terms, But 1n the circumstances of the caees we

direct tho parties to bear their oun costs. _

S . ———————— - _-._.ﬁ B U
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e VICE-CHAIRMAN 408 MERBER (R) V G
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