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 Swt A, Shanthemma -
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§. L Smt h. Shanthasme
: " Yelesphone Pperator :
- 0ffice of the Sub-Divisionel
. .Officer for Telegraph
Belt Road ‘
Chiokeegalur - S77 101

Shri G.R, ‘!Ranoh

Advooste 4

65-68, Krishne Vasa 1 Floor
Ist l'hin Road, Seshadripurem
Bangslore =~ 560 020

2.

The Gamrqﬁ,l Ranager
Telscomm stions ,
Karpatake Lircle

= :Raruthi Ccmphx -
:Bmdlum.ar
Bengalore « 560 009

3.

4,

Mangalors Ares

ResEbndent (s) -

The Genersl Manager, Tohcon, Karnataka Circls,
Bangalm 4 Qrs

' S.

6.

T

The h'oct',or of Telecommunicatione

Near RMangslore Telephone Exchange

R‘nq alore g .

>

i
- @ K e o i g

Thp ‘Telegom District :‘tngim_-r
Chickmagalur Oistrict
Chickmagalur = 517 101

The Sub=Bivieicnsl Officer
Yelsgraph .
8slt Roed

' Chickmagelur = 577 101

Shri B.M, Shantharam Kamath
Telaphone Suparviser

0ffice of the Sub-Divisional
Officor for Telsgraphs

Belt Road

Chickmagalur = 577 101

Shri M. Vasudeva Reo.
Central Govt. Stng Counssl
High Court Building
fSangalore = 560 001

-
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¢ : CENTRAL ADMINISTRATIVE TRIBUNAL
BANGALORE

DATED THIS THE 9TH DAY OF MARCH, 1983

Hon'ble. Shri Justice K.S. Puttasuamy, Vice-Chairman
Present $ and
= { Hon'ble Shri L.H.A. Rego, member (A)

APPLICATION NO. 1688/1988

Smt. A, Shanthamma, © T

Major, Telephone Operator,

0/0 the Sub=-Divisional Officer

for Telegraph, Belt Road,

Chickmagalur. ‘ esss Applicant.

(shri C.R. Ramesh, Advocate)
Ve

1. The Gensral Manager,
Telscommunications,
Maruthi Complex,
Gandhinagar,,.
Bangalore-9,

2. The Director of Telecommunications,
Mangalore Area, Near Mangalore
Telaphone Exchange, Mangalore.

3. The Telacom District Eng.,
Chickmagalur District,
Chickmagalur.

The Sub-Divisional Officer,
Telegraph, Belt Road,
ICbickmagalur.

} Shri B.M. Shantharam Kamath,

Telephone Supervisor, . ,

0/0 the Sub-Divisional -

Officer for Telegraphs,

gelt Road, Chickmagalur. evee Respondents.

(Shri M. Vasudeva kao, C.GOA.S.CQ) .
This application having come up for hearing to-day,
Vice-Chairman made the following:

CRODER

This is an application under Section 19 of the

Administrative Tribunals Act, 1985 ('Act'}.
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2, Prior to 15.6.1988, Smt. A, Shanthamma, the eppli-
cant and Shri B.M. Shantaraﬁ Kamathe Resppndant noc.5, were
working as Telephone Operators (T0) in the Office of the
Sub-Divisional gfficer for Telegraph, Chickmagalur. In’

that cédre, respondent no.5 is senior to the applicant.

3. On the svent. of transfef of one Shri K.R. Shanker
Swamy on or about 15.6.1988, who was then uworking as a
Telephone Suparvis&r (15) in Ehe Telephone Exchange, Chick-
magalur, a vacancy in thaf cadre of that 6ffice arese, On
that development, the Sub=Divisional Officer, Telegraphs,
Chickmagalur (SDO) in his letter no: E-6/83-89/48 dated
15.6.1938 (Annexure-A) ascertained from the applicant,
raspondent no.5 and other eligible sénior TO's their
willingness for promotion and posting as a TS in that
office, On that requisition, while the applicant expresssd
hsr uillingnass to be promoted, Raspoﬁdent no.5 axpressed
ﬁis unuﬁllingnaas for such promotion. On that, opgjsgrig%
C.S. Thimmaiah senior to the applicant and had_é?ﬁ?éggéaw’iif
his willingness for promotion, was promoted and’pbstéd as"

TSe

4, Some time after the promotion of Shri fﬁ;@ﬁé;qn;‘ﬂ;;ﬁ'
another vacaﬁcy of TS arose, in the same office i&xiﬁfyf” |
1988, On that, the Telecom District Enginesr, Chickmagalur
(TDE) had promoted Respondent=5. On this, thé applicant
made representation to the TDE pleading that Respondent=5
who had sarlier forgone his promotion was non-entitled
for such promotion and re-calling the same, she Qhould be
promoted in his.place, who on 19,.8.,1988 (Annegure-é) had

rejected the same, Hence this application.
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5. The applicant has urged that Respondent no.5 who
had declinsed promotion in June 1988, could not have been
prbmoted within the prohibited period and that she shauld
be promoted in his place. .

6. In resisting this application Respondents nas.1
to 4 have filed their reply. Respondent no.5 who has

duly been served, has remained absent and is unrepresented.
N .

7. Shri Ge.R. Ramesh, learned counsel for the appli-
cant.contends that in terms of the orders/instructions
issued by Government in its Memorandum no;DP&AR., oM.
N.o.22034/3/81-istt.(0) dated the 1st October, 1981, which
is printed on pageé 1004101 of Swamy's compilation on
"Seniority and Bromotion in Central Government Services"
Respondent(no.s uho'had declined promotion in Juns 1988,
was not entitled to such promotion in July 1988_and
annuling the same we should direct the promotion of the

applicant in his plzce.

«%::~<<R 8, Shri M. Vasudeva Rao, learned Additional Central
P .xw@;\\
Y z*n,xfiis\Government Standing Counsel appearing for Respondent Ngs.
Y
~\11 to 4 sought to support the promotion of Respondent No.D

9 7 x \ \
) o | 2).
?‘E@x\¥¢w }E on more than one ground which will be noticed and dealt

9., In their reply Respondents nos. 1 to 4 have assert-
ed, that the arranyement made waes only a local officiating
arrangement and was not a regular or temporary promotion
to justify our interference uhder the Act. Shri Rao

supported the very plea at the very threshold.
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10. We arse constrained to say that this conténtion
urged by rsspondents nos.‘1 to 4 had only to bs stated

to be rejected.

1. The post of TS is higher than ‘the post of TO.
If that be so, then when another person is posted to
that higher post, then the same is nothing but promotion.
This is nat the same as making an in-charge arrangement

N\ .
to look after the current duties of another officer who

proceeds Jﬁ one or two day's leave which is an event of .
frequent cccurence in any Government office. Ah inapt
and a meaningless jargon employed cannot be but foruward
as a ground to sustain an illégal actioﬁ or defsat a
legal claim of anothﬁr. jUé have no doubt_uhaﬁsoaver on
the fact, that respondent nes5 had only been promoted

and it was nct a case of looking after the current duties

of the higher post. ue see no merit in this contention

~of Respondent nos., 1 to 4 and we reject the same.,

12, In their reply, Raspondent nos. 1 to 4 have-
asserted that the Cdmpetent aofficer to make promotions
to the posts of TS, was Chief General-Manager, Telecam,
Karnataka Circle, Bangalore (GM) and not the TOE and
therefore, the promotion if any of the respondentnE,S vas
unaqthorised. Shri Raoc supported this contention-qifh

-considerable vehencs. ' R

13. We will assume that uhat is stated by Respondent
Nos. 1 4 is correct and examine its merit on that very

basis,

",
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14, ¥a have earlier held that what had been done
was a proﬁotion and net an arrangement of looking after
current duties. On this finding and the very plea of
respondent nos. 1 to &, it follows that the authority
who was competent to effect promotion of respondent no.S
was the GM only and not the TDE. On this it follous
that the promotion of Respondanﬁ no.5 was by an authority
who was incompetent to make the same., If that is so,
then the promotion of respondent no.5 cannot be upheld.

15. We have éérligr noticed and found that Respondent
no.5 had foregone his promotion in June 1988,

16. On promotion and refusal of promotions, Govern-
ment in exercise of its executive pouers had issued
detailed orders/instructions and the one pertaining to
refusals which is material for our purpose, reads thus?

Wwhan a Government employée doss not want
;i:i::\\ to a?cept a promotion u?ich is. offered
,15::m1>§» to him he may make a uritten request
':”\<%X  that he may not be promoted and the re-
\;f? quest will ba considersd by the appoint-
? i ing authority, taking relsvant aspects

into consideration. If the reasonsg
adduced for refusal of promdtion are
acceptable to the appointing authority,
the next person in the selected list may

be promoted. Houever, since it may not
be administratively possible or desirable
to offer appointment to the persons uho
initially refused promotion, On every -
occasion on which a vacancy arises during
the gariod of validity of the pansl, no
frosh offer of appointment on promotion
shall be made in such cases for a period
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of 6 months (now one year) from the
date af of refusal of promotion or
till a next vacancy arises, whichever
is later." |

This para regulates the period Forvuh;ch a refusal will
be effective., A refusal which is voluntary and is per-
missible will bs effective for a period of one year
from the date of refusal or till a next vacancy occurs .
whichever is later. On the terms of this 0.M., Respon=-
dent no.5 who had declined promotidn in June 1988, can-
not get}pramotion fof a period of one year from the
date of his refusal as that svent occurs earlier and
not latér. Unfortunately, in making the promotion of
respondent no.5 the TDE had lost sight of thisAraquiref
ment or prohibition, which was binding on him. On this
coﬁclusion also we cannot uphold the promotion of |

respondent no.5.

17. In pursuance of the promotion given to him,

Respondent no.5 has been working frcﬁ~about?ruly 1988.

18. On what we have éxprassed and the directions

" to be made by us, it Qill necessarily take sometime for
the GM to re-sxamine the whole matter and make'his orders:
thereon. But till then we consider it proper to permit
respondent no.S to function as TS. in public interest,
without any right»to claim promotion on that score before

the GCM..
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49« In the light of our above discussion, we make

the following orders and directions:

a) we annul the promotion of respondent no.5
 to the post of Telephone Supervisor. But
notwithstanding the same, we permit res-
pondent no.5 to continue to hold that
post till 31,3.1989 ulthout any right
thereto._ ‘

b) We direct the Chief General Manager to
examine the claims of the applicant,
respondent no.5 and all other eligible
officials for promoticn to the post of
Telephone Supervisor and make pramotion
to that post in accordance with law and
the observations made in this order hou-
sver making that effective from 1.4.1989,

20s Application is disposed of in the above tarms,

But in the circumstances of the case, we direct the par-

thﬁ\ﬁies tp bear their own costs,

sdl- osd.
V ICE-CHA IRMAN q» \.7\0 v “mEmBER (R) 7
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Commercial Complex(BDA)
Indiranagar
Pangalore - 560 038

veted + (14 APR 1989

IA I IN EPPLICATION NO (%) /BB(F)
Ww,n, NO (8) /
kpplicant (&) Respondsnt (s)
smt A. Shanthamma v/s The General Manager, Telecom,
To Kernataka Circle, Bangalcre & 4 Ors
5. The Telecom District Engineer
1. Sm§ A, Shanthang Chickmagalur District
Telephone Cperator ckmagalur - 577 101
Office of the Sub-Divisional Chi g .
Cfficer for Telegraph 6. The Sub-Divisional Gfficer
Belt Road elegraph
Chickmagalur - 577 101 R era
alur - 577 101
2. Shri G.R. Ramesh Chickmag lu !
Advocate ath
65-68, Krishna Vasa I Floor T S B anparvicor
Ist Siin RoagéOSgggadripuram .Office of the Sub-Divisional
Bangslore - Officer for Telegraphs :
g Belt Road
3. The General Manager
; Teleco nications _Chickmagalur - 577 101
ﬁi;giﬁikzogiigie 8. Shri M. Vasudeva Rao
Gandhfna arp Central Govt. Stng Counsel
o oo = 560 009 High Court Building
ng Bangalore - 560 001
4. The Director of Telecommunications

Mangelore Area
Near Mangalore Telephone Exchange
Mangalore

Subject

SENDING COPIES OF ORDER PARSSED BY THE BENCH

pl_;ase find enclosed herswith a copy of ORDER/Gkik/ IR RBOEEK
passed by tBis Tribunal in the above said application(g) on-

31-3-89 ,
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