CENTRAL ADMINISTRATIVE TRIBUNAL
' BANGALORE BENCH
/5‘ ‘ L X X % ¥

Commercial Complex(BDA)

To

1. Shri G.0., Ramegowda
Lower Division Clerk
office of the Collector of
.Cantral Excise
Headquarters 0ffics -
Central Revenue Buildings
Quesn'e Road
‘8angalore - 560 m1£'

2, Shri R, Govinds
Lowver Division Clerk
Office of ths Assistant
Collector of Central Excles
Integrated Divisicnal Dﬂ’ica
aonary

3. Shri M, Harsyasneswaay
Agvocate
844 (Upstairs), V Block
Rajajinasgar
Bangalors ~ 560 010

4. The Secrstary

North Block
New Delhi - 110 001

Central Board of Excise & Customs

Customs, New Delhi & 2 Ore

r"‘\\

Indiranagar
Bangalore - 560 038
.Dated 3 2.{ FEB1989
APPLICATION NO (S 1645 & 1690
FTION WO (9) /88(F)
Applicant (s Respondent (s)
Shri G.D. Ramsgowda & another V/s  Tre Secretary, Central Board of Excise &

6. The Collector of Central Exciss

CGentral Revenul Building
Queens Roed
Bangalore = $560 001

o .
’ 6. The Collector of Central Excise

Club Road
Balgafn

7. Shri M,S, Padmarajeish

Central Govt. 5tng Counssl

tilgh Court Building
B8angslore - S60 001

"Subject t SENDING COPIES OF ORDER PASSED BY THE BENCH

f\ﬁ‘% \f“ N

A\

C\c,,

Please find enclesed herswith a copy of ORDERWWW
passed by tBis Tribunal in the above said application(s) on 1‘—2-09

mwmwx/ _QJ
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‘ BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
. 'BANGALORE BENCHIBANGALORE , .

DATED THIS THE 14TH DAY OF FEBRUARY, 1989

PRESENT sHON'BLE SHRI JUSTICE KeSo PUTTASWAMY 4...VICE=CHAIRMAN
HON'BLE SHRI L.H.A. REGO eeoMEMBER (A)

‘,””ff#, APPLICATION NO,1645 & 1690/88

1, G.,D. Ramegowda,
s/o Dasappa,
aged 31 years,
Lower Divieion Clerk,
0ffice of the Collector
of Central Excise,
Headquarters Office, _ ‘
Bangalore : : eees Applicant in
A.No,1645/88

2, R.Govind 9

s/o Y.Bhimappa,

aged 33 years,

Lover Div, Clerk,

Office of the Assistant

Collector of Central . .

Excise, Integrated Divisional

0ffice, Bellary, o ves Rpplicant in
' A.No,.1690/88

(Shri M, Narayanasuamys.....Advocate)

1. The Secretary,
Central Board of Excise and
 Custome, North 8lock, :
Neuw Delhi,
. «+e« Respondents in
2, The Collector of Central A, Nos, 1645/88
Excise, Central Revenue Bldgs, and 1690/88
Queens Road, Bangalore,

3. The Collector of Central Excise,

Club Road, Belgaum cee Respnﬁdent in
| » meigaEm. A.No. 1690/88

This application having come up for

\fnktﬁu7¥50nﬁ%)£;7fiﬂg before tbig_TribunaI to~day, Hon'ble Shri Justice

\\\\s;:,\mlézi;zfs. Puttaswamy, Vice-Chairman, made the following
\\Gb\ \ ]

(2]
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QROER

Rs the questions of lav that aripe for
determination in these cases, are common, We proposse

to diepose of them by a common order.

2, Sriyuths Shri G,D0., Rame Gouda and R,
Govinde, applicants in A,Nos,1645 & 1690 of 1988,
joined service in the office of the Collector of
Central Excise, Bangalors, in Group 'D' posts on
21412,1979 and 24.5.197§ respectively, ©On the
result of a departmental examination held in 1985,
the Collector of 096tra1jExcise and Customs, |
Bangalore (Collector) by his order no: 11/31/23/
85/A=1 dated 19,3,1986(Annexure=-A) promotedvthe
applicantSas Louer Division Clarke(LDCs) which
they took charge on 21,3,1986, In conformity with
claﬁse 3 of the said order, the applicants passed
the typing test' within the time allowed therein,
On this they should have zgﬁgarormally cont inued
and confirmed as LOCs, But g}agaihat did not
happen. On the other hand, the Collector by his
order No.11/31/59/e7-A-1 dated 28,9.1988(Annexure-C)
reverted the applicants with immediate effect,

In thase separate but identical applications made
under Section 19 of the Administrative Tribunals
Act of 1985 (the Act') the epplicants have challenged
thair reversions, tﬁs bperation of uh;bh‘has been

stayed and continued undar the Act.

3, In justification of the impugned order,
the rGSpoﬁdents have filed their reply and have

produced their records,

X X ] 003’,-
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4, Shri M, Narayanasuamy, learned advocate
appeared for the applicants. Shri m.S, Pédmarajaiah
learned Senior Central Government Standing Counsel

appeared for the respondents,

S Shri Narayanaswamy contends that the
promoticns of the applicants on the results of a
competative examination held in 1985 and they having
paseed the typing test within the time allowed in
the Order of the Collector being iegal and véiid,
thorn yas no justification for Government, the
Central Board of Excise and Customs(Board) and

the Collector to hold otherwise and revertthe

applicents to Group 'D' posts,

64 - Shri Padmarajaiah contends that the

ppqmotions of the applicants were contrary to

" the recruitment rules the orders made theresn and

that illegality had only been set right by the
Collector and the same did not justify our

intereference.

Te in order to appreciate the rival conten-
tions, it ies necessary to notice a few more facte

which are not also in dispute.

8. "Recruitment to the posts of LOCs, which
are Group 'C* posts in the Dapartment is reéulated
by the Ceﬁtral Excise and Land Customs Department
Group 'C! posts Recruitment Rules, 1879 {Rules),
made by the President in sxercise of the pcuera'
canferred on him by the proviso fo Article 309

of the Constitution snd published in Part I1
Section I of All Indis Gazette dated June 2,

1979 on pages 1446 and 1461, Sarial No.7 of the

. scheduls to these rules dealing with the recruitment

to the posts of LOCe, which is material rqads.thus:
! } btov‘/"
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. Nawe of No,of Classi-  Scale Whether Age Educational
io. Post Posts «fication of Selection for and other
: of posts Pay Post or direct qualifica=-
non-sele=- recruits «tions
=ction required
post for direct
recruits
1 2 3 4 5 6 ? 8 ‘
7. Lover 2393 Ceneral . R 260-6~- Not 18-25 years §) Matri-
Division Central 290-£8~ appli- relaxable -culation
Clerk Service 6-326~ ~cable upto 35 or equiva-
Group 8-366~- ysars in ~lent qualle
ict EB=8-390 the case ~fications;
Non- ~10-400 of Govt., (i) Minimum
gazetted servant speed of
Minjete - working 30 vords
-grial " in the per minute
’ department in
ot
ypeurit
or 25 Uorsg
psr minute
in Hind{
typeuriting.
Whsther age Period Method of In cate of If a Bepartasntel Circumstan-
and educat- of gecruit= recruitment Promotion =-cos in
~jonal queli- pro- -ment by promo- Conmittes exists which Unjon
=fications =bation whether =tion/depu=~ wuhat is its Public
_prescribed if sny by direct «tation composition Service
for direct .recruit=- transfer, Commission
recruits -ment or grade from - is to be
will apply by promo= which pro=- consulted
in the case <tion or ~ -motion/ : in making
of promotess by depute= deputation/ recruit-
-~tion/transfer transfef -nont.
and percenta- to be :
«gs of the made
vacancies to
be filled by
various
methods
9 10 11 12 13 14
Not appli- 2 years By direct Not Group'C! Not
-cable recruitment appli- Depart- applicable
Notes cable * -mental
-+ promotion
{1) 107 of Committee:
cies in Chairman=
the grade Collector -
f Central
of Louwer e entr
Divisiaon %xcisa.'
Clerk to embars :
be filled (1) Senior-
by direct ~most officer
recruitment, . :' tze Codlec-
will be re- :n:;augr:gggsr'
-served for : at Headguart-

-ers,
. cooousl"




10

1 12

13

14

-
]

being filled up

by Group ‘D' am~
ploysss (bofne on
reqular establi-
shment) subject

to the following
conditions namelys-

(a) selection

would be made
through a dapart-
-mantal examina-
-tion confined |,
to such Group '
employses who ful-
=fil the require-
~ment of minimum .
educational quali-
=fication, namely,
marticulation or
quivalent:

(b) the maximum
age for this
examination would
be 45 ysars (50
years for Scheduled
Caste or Scheduled
* Tribe candidataes),

(c) at least five
ysars service in
Group 'O' would be
esgsential,

(d) the maximum
number of recruits
by this method
would be limited
to 10% of the va-
cancies in the
cadre of Louer
Division Clerks
occurring in a
ysar : unfilled
vacancies would
not be carried
over,

Hotos

(2) Educationally
qualified Labo~-
ratory Attenders
vho have initially

(2)

(3)

(4)

(s)

Nota:

Senioremost office;
of the Collecto-
rate concerned
working outsides
Headquarters,

Rssistant Commiss~
foner of Income
Tax,

Where twe or more
Collectorates have
common cadres, the
other Collector
shall also be a
member of the
Departmental
Promotion Commi-
ttee,

Yhere none of the

members at serial
numbers (1) to

(4) above belongs
to Scheduled Caste
or Scheduled Tribe
a Group *A' Offic-
er of the Collec~
torats belonging
to Scheduled

Cast or Scgheduled
Tribe, 1if avail-
able, shall alse
be associated as

a membar of the
Departmental Pro-
motion Committee,

Uhare two or more
Collectoratss
have common cadres
the Senior-most
Collector among
the Collectaors
shall be Chairman,

Voseesb/=



10 “o 12 - 13 14

been recruited
through Employ~
ment Exchange

can also competo

" for the post of
Lower Division
Clerk against
10% vacancies
reserved for
Group 'D? emplo-
yees by allowing
them to deduct
the period of

. service rendared

_ as Laboratory
Attender including
~service, if any,
in Group 'O? : 3
sarlier, from their
actual age for the
purpose of reckon-
ing age limit,

In their reply, thc reapondants have asserted that these entries

have been amended in 1982. But at tho hearing, Shri Padmarajaiah

who

was unable to produce amendments made by the President in'

exercise of his legislative pouersAundar the prpviso to A:ticle

309 |of the Constitution, did not stick to the same. On this,

ve

9,

roceed to examine that these entries have remained as

proLulgated‘on‘2nd June, 1979, without any agiendments so far, °

Before the Board, tha Customs and Central

Excise Enployeas Federation, (Federation) the apex 8ody of

-employees of the department represonted for aodifying tho

’ f;réeruttaent ruloa relating to LOCe, On that, the Board '

by [its letter no. F.No. 8-12014/3/82-Ad.111-8 dated 9th

'Dacsmbor, 1982(Annexurc-R-1) addrassed to all tho €ollectors

cmjweyod 1ts decision 1n theso vords s

Ceewntl= |
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/ ) I am directad'to Sav'thai the Customs and c.nttalh

[ Excise Exployees Federation have requested that the
sxamination for filling up of 10% vacancies in the
LOC Grade reserved for. educationally quelified Group
D* smployees might be declered as qualifying one, The
above request 6f the Federation has been considered
in consultation with the Dspartment of Personnel &
A.R,S., and it has been decided that:

a) the departmental exemination provided in the
Recruitment Rules for the post of Louer Division Clerk
shall hereafter be a qualifying one; and

b) Out of the 10% guota, 5 of vacancies in 8
celender year shall be filled on ¢t asls of senlority
®ubject to rejection of unfit and the remaining 5% on
the basis of a qualifying examination uith typing test
to be held dapartmantally.

2, Necessary amendment to the Central Excise and
LandCustoms Group.'C! posts Reeruitment Rules 18 baing
issued separateky,

On this letter which was binding on them, the Collectors
havo regulated the exaninetion and the recruitment to

the posta of LOCa,

16 oOn thc‘aforaaaidAcommunicatioﬁ of the Board
the Collector conducted an examination on 28,5,1983
in vhich 79 persons 1nc1hding Shri R, Govinda appeared
in which 23 persons including S?rl R, Govinda were
successful, In the years 1984 dnd-1986 no examinations
were held, On 20th December, 1985 an examination
was held for the year 1985 in which the applicants
and 96 others appeared in which 14 including the |
applicants were successful, In that examination

//;0é3£255333§\th' applicants secured Rank nos, 1& 2, On the

yﬁx\ “{Z;bﬁsie of these rankingsand the wvacancy position,

'l }ﬁ;hc Cellector had promoted the applicaats on

’ ) 119.73,1986,

TN . ,

~— /'/j"?/ . . o

15' 11//11. On the promotions of the applicants
S -

there vae corrcapoadonco betwesn the Collcctor “

and the Board, On that the Board in its letter
Sl\ No. F.anﬂz12036/3/35C/87qld.!11.B da@ch239.1988,



\

informed ths Collector thus: : ®

= B e

® Subject:- Estt, Recruitment under 10% Quota in
the grade of L.0.C. reserved for
qualified Group '0' Staff « Clarifi-
cation -« Regarding,

o200 80

Sir,

I am directed to refer to your letter
CeNo.11/31/29/87A,1 dated 22,7.87 on the above
subject and to say that the matter has been considered
in consultation with Department of Personnel and
Training.

2, It has been decided that the Gr,'D!
employses who qualified the 1982 examination may

be appointed first to the post of L.D.C. by reverting
the 1985 appointees and vacancies of 1985, 1986 and
1987, if any, may be filled up first from the 1982
panel, The 1983 employee, need not, houever, be
revettad as he has alrsady been confirmed in the

LOC%s grade,

3. This will involve refixation of seniority
in the LOCs grade also.. The persons qualified in

the 1982 examination will be senior to the ones who

had qualified and appointed as L.D.C. on the basis -

of 1983 and 1985 examination, You are therefore,
requested to take action for re-fixing the seniority

of thess employees accordingly i.e. appointees on

the basis of earlier qualifying departmental examination,
would be senior to those qualifying im the latter
examinations., A :

4, In this connsction &h‘ixtract from the
advice of Department of Personnsl & Training is
also enclosed, ‘

Please acknowledge receipt of this 1e£tar.”

On this, the Collasctor with no option left, by
his order dated 28.9.1988Areverted'tho applicants
uithout affording them an opputtuﬁity to state

their case.,

XY o_:og'/"




o 12, An order of reversion resulte in serious

| civil consequences can hardly be doubted, If that
/ is so, then even if there uas justification for
reversione, it was necessary for the cpilectot
to issue a Show Cause Notics to the applicants,
consider their representations and then make a

speaking order thereen, which weuld have helped

the applicants and this Tribunal ﬁt decids their

validity satisfactorily. In making ths reversions,
b s d '

the Collector aaehcontravened the principles -

of natural. justice, On this short ground itself,

ve must annul the reversion of the applicants,

13, In fts letter dated 9,12,1982 reproducsd
 sarlier, the Board had decided to modify the overall
quots of 10$'oatmarkéd'tolcroqp '0'. in the manner
- stated therein vhich runs counter to what had been
stfpulated in the Rules, Ue do not doubt the
power of the Board to take that decision and move
the Government to take steps to amend the Rules
to effectuate its decision, But before the Rules
are amended and gezzetted, it waé not open to the
Board to direct the Collectors to act in conformity
uitﬁ.its decision only. UWe have found to our
dismay that the Rules had not so far been amended.
Ue ;re schocked and surprissd on the ignorancas
//«i;:::Z:} of the Board, which cannot sven exercise exscutive
s ”""!g?%buers available to Goverament under Article 73

'~, . ™ v
£ b { 39? ithe Constitution. This legal position which

.f?!
luL -
%&k ,,,J_ﬂfy}:as never baen in doubt has bean roitarated by
. - - /7 the Supreme Caurt in Union of Indie ve., Somasundaram

N\ Sy
§%§§§:E. f’//;icuanath and othorc db”) 1 Supremo Court Cases 175

- AN

000010/’
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From thie it follove that uhatever had been done
contrary to the Rules will be invalid, As to how
and in vhat manner the same should be re-done, 1is
a Matter that should be left open to be decided
by the authorities themselves,

14, Unfortunately the reply filed did not
clarify the position, We regret to>rocord that

the reply is filed in a mechanical way as in many
cases before us, Uue had to uadalthrabgh the maee

of papers, see the rules, ascertain from the counsel
and officers assiasting him on the simple question

as to whether the amendmente to the rules had been .
effected or not and then reach our bnncLusion. Ye
have generally found that }epliqs filed are not

to the point and ars filed machénically virtually
reproducing»tha paravise replieS§ furnished h;?g;ficor
with no legal training at all. We find that notuith-

~ standing observations in Shenva's case {vide Para 74)

the situation has not 1mproved."ﬁo ao hope and

trust that Government will pay attention to this

aspect and urgently remedy the situation.

15, In its letter dated 2,9,1988, referred to

in the reply, the Board has stated that thoge who
had been confirmed in 1983 need not be distu;bod,
on the ground that they had already been confirmed.
But in doing 80, the Board failed to notice that

pepsons slready confirmed can also be deconfirmed

in conformity with law, Whether this should be

done or not is for the authorities to emamine and

" decide, ‘

. L Y AR



.16. - On the vieu we have taken ve .1save opsn

‘a1 other questions,

17, In the light of our gbove discusaion,~he
allou these applicatieas in part, quash the
impugned order of the Collector reverting the
applicants, But this ordor does not prevont the
Coliector and other authorities from re-sxamining
the uhole matter ro-adjuatiﬁg the promotionsand

. d W b
reversions in conformity with law andiobservationa

‘nady in this order,

187 Applications are disposed of in the above
terms, But 1n the circumstancas of the casea wve -

direct the parties to bea: their oun costs,

.Aﬁ - . - e - .—-—_———-—I

sa\\-—_, L sdl-
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CENTRAL ADMINISTRATIVE TRIBUNAL
BANGALORE BENCH : -
% % * ¥ K K ¥ )
Commercial Complex(BDA)
Indiranagar
Bangalore - 560 038
¢ .
- .
Dated 198 F EB 198‘;
s
To '
1, 8hri Sanjeev Malhotra ' 4, The Editor.
A11 India Law Journal : ' Admgnistrative Tribunal
Hakikat Nagar, Mal Road ' Law Times :
Delhi - 110 009 5335, Jawahar Nagar
. : (Kolhapur Road)
2. Administrative Tribunal Reporter o Delhi - 11A 807
Post Box No. 1518 )
Delhi - 110 006 . ' 5. M/s All Indis Reporter
. : Congressnagar
. : 3. The Editor - : "Nagpur
’ ARdministrative Tribunal Cases
c/o Eastern Book Co.,
34, Lal Bagh
Lucknouw - 226 001
Sir,
I am directed to ferward herewith a copy of the undermentionedﬁf
order passed by a Bench of this Tribﬁnal comprising of Hon'ble
Mr Justics K.5. Puttsevamy Vice-Chairman/immimzxX8)
and Hon'ble Mr ~ LeH.A. Rego Member (A) with a request
for publication of the order in;thg journals.
Order dated _ 14=2-88 ‘passed in A. Nos. _ 1645 & 1690/88(F).
1
{ Yours faithfully,
v , ‘
/-\“)Jw,w%~ £ oo
(85v. Venkata Reddy)
‘ Deputy Registrarfd) \;)
q .
— ‘
/ \
‘ ksl
AV EN ‘
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.

Copy with enclnearee forwarded” for-informetion to

1,

5

S.

7.

8.

=

10.

M.

13.

14.

i

iy ,
The Registrar, Central Administrative Tribunal, Principal Bench,
Faridket House, Copernicus Marg, New Dslhi - 110 001.

)

THe Registrar, Central Administrative Tribumal, Tamil Nadu Text
ﬁduk Sceinty Building, Dei’,.Ie Compounds, Nungambakkam, Madras = 600 (06,

l

The Regxatrar, Ceptral Administrative Tribunal, C.G.0. Complex,

) 2q4/& R3C Bose Road, Nizem Palace, Caleutta - 700 020.

THe Registrar, Central Rdministrative Tribunal, C.G.0. Complex(CBD),
Ist Flcor, Near Konkon Bhavan, New Bombay - 400 614,

The Registrar, Central Administrative Trlbunal 23—A Post Bag No. 013,
Thorn Hill Road, Qllahabau ~ 211 001

The Reg strar, Central I-\dmnnn,stra’tiue""rmbu"\a]\, s.C. 0. . 102/103,
Séctor 34—, Chandigarhs

L]

The Regis rJ;Q'Centra‘ Adm-nlsfratkve eruunal Rajgarh Road
off Shll crg Road buuahat: ~ 781 0035.

% . .
The Reg¢strar, Certral ﬂdanJStTﬂt}Ve Irnibanal ‘andambu1ﬁkhtt TuwuLb.
Sth & Sth Flsocre, Cpp. Maharaja College, Mo G. Road, Ernakulam, .
Coch;n - 682 4ul. , '

I

The Registrar, Central Administrative ‘Tribunal,CARAVS Complex,

15, Civil Lines, Jabaipur (M.P),

The h2gxstrar, Central Admlnlstrative TP bungl, 88~R, B.M. Entérprises, !
Shrl Krishna Nagar, fatna - 1 blhar)

The Registrar, Contral .fsva"m.«;.nistratiue Tribunal, C/o Rajasthan High Court,
Juchpur {Rajasthza)s - s e

N : 9 '
The ‘Registrar, Central Administrative ‘Tribunal, Neuw Insurance Building’
Complex, 6th Flsor, Tilak Rcad, Hyderagad.. : N

[
The Registrar, Central Administrative Tribunal, Navrangpura,

Nerr Sardar Patel:Celony, Usmanapura, Ahmadabad (Gijarat ).

The Ragistrar, Central Administrative Tribunal, Dolamundai,
Guttai: ~ 753 009 (Orissa),

Copy with eaclosuzss also to ¢

1.

2,

Court Officer (Court I)

Court Jffiecer (Court II)

: (B.V. Venkata Reddy)
Deputy Registrer (3)




BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
BANGALORE BENCH3SBANGALORE .

DATED THIS THE 14TH DAY OF FEBRUARY, 1989

PRESENT sHON'BLE SHRI JUsTICE K.S. PUTTASUAMY ,,,.VICE~CHAIRMAN
HON'SBLE SHRI L.H.A. REGO eeosMEMBER (A)

APPLICATION NO,1645 & 1690/€8

1. G.D, Ramegowda,

s /o Dasappa,

aged 31 years, -

Lower Divieion Clerk,

Office of the Co...ctor

of Central Excise,

Headquarters Office,

Bangalore : eesse Applicant in
: A.No,1645/88

2, R,Govinda,

s/o Y .Bhimappa,

aged 33 years,

Lover Div, Clerk,

Office of the Assistant

Collector of Central _

Excise, Integrated Divisionsal .

Office, Bellary. R ees Applicant in
| o A.No,1690/88

(Shri M, Narayanasuemyeee.s.Advocate)
1. The Secretary,

Central Board of Excise and
Custome, North Bleck,

New Delhi,
e+« Respomdents in
2, The Collector of Central A,Nos, 1645/88
Excise, Central Revenue Bldgs, and 1690/88

Qusens Rozd, Bangalore.

3. The Collector of Central Excise, Respondent in
Club Road, Belgaum, “see po
' » U039 A.No. 1690/88 -

(Shri M.S. Padmarajaiah......Advocate)

" This application having come up for
hearing before this Tribunal to~-day, Hon'ble Shri Justice
'K.S. Puttaswamy, Vice-Chairman, made the following :-

o'o'ooo‘oz/“' 4 ) !




.

Ae the questions of law that aripe for
determination in these cases, are common, we proposs

to dispose of them by a common order,

2, Sriyuths Shri 6,0, Rame Gowda and R.
Govinda, applicants in A, Nos,1645 & 1690 of 1988,
joined servics in the office of the Collector of
Central Excise, Bangaiore, in Group *O' posts on
21;12.f979 and-24.6.1976 respectively, On the
rasulf‘of a departmental exemination held in 1985,
the Collector of Central Excise and Customs, |
‘ Bangalore (Collector) by his order no: 11/31/23/
A 85/A=1 dated 19.3.1986(Anﬁéxura-ﬁ)'proﬁoted the
S | applicantsas Lower Division Clarks(LDCa) which
they took charge on 21,3.,1986, In conformity with
cla@se 3 of the said order, the applicants paésod
_ the %yping test! within the time allowed therein.
On this they should have been normally continued
SR ales ‘
and confirmed as LDCs, But q&sgafhat did not
uhappen. On the other hand, théACollector by his
order ﬂo.!1/31/é9/97-A-1 dated 28,9,1988{Annexure=-C)
reverted the applicants with immediate effect,
In these separate but identical applications made
under Section 19 of the Administrative Tribunals
Act of 1985 (the Act') the spplicants have thallenged
thair_reversions, tHaAoperatioa of uh;bh'has been

stayed and continued under the Act.

3. In justification of the impugned order,
‘the respondents have Piled their reply and have

produced their records,

000003/"‘




'{1,
l
|

-3 3 -
a, shei M, Nareyanasuamys Jearned advocete N .
appeared ¢or the applicante. shri M.S. Pédmarajaiah

jearned Senior Central Government stending Counsel

appeared for the respondents.

Se Shri Harayanaswamy contends that the
promotions of the applicants on the results of a
competative examination

held in 1985 and they having

paseed the typing test within the time allowed in
the Order of the Colléctor veing iegel and valld,
thers was no justlfication for quernment, the
Central Board of Excise and Customs(Board) and
the Collector to hold otherwise and revertthe

applicants to Group 1pY. poste.

6e Shri Padmarajaiah contends that the
ppqmotiéna of the applieante were contrary to
the recruitment rule® the orders made therson and
that jl1egality had oniy been set right by the

" collector and the same did not justify our

jntarefarence.

Te 1n order to eppreciate the rival conten=

tioné;rit §{s necessary to notice a few moT® facte

shich are not also in dispute.

8. Recruitment to the posts of LOCs, which

are Group it ppsts in the Department is reéulated

" by the Centrai Excise and Land‘Cuétoms Department

group 'C' posts Recruitment Rules, 1979 (Rules),

made by the president in axercise of the pcuefa‘

conferred on him by the proviso to article 309

of the constitution and publishad in Part 11

section I of A1l India Gazette dated June 2,

1979 on pages 1646 and 1461 serial No.7 of the

schedule to these rules dealing with the reeruitment

which 1{e material rqads'tﬁus:

'oaoo‘ -

to the posts of LOCs,
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a. Name of HNo,of Classi- Scale Whether Age Educational
0, Post Poats «fication of Selection for and other
: of posts Pay Post or . direct - qualifica-
non=sele=~ racruits «tions
=ction required
post for direct
racruits
1 2 3 4 -] 6 ? 8
7. Lower 2393 General s 260-6- Not  18-25 years §) Matri-’
Division Ceatral 2390-£8~ appli- relaxable =culation
Clerk Service 6326~ =~table upto 35 or equiva=-
Group 8=366~ ysers in  ~lent qualie
W EB~-8-390 the case =fications;
Non- -10-400 of Govt, (if) Minimum
gazoetted servant speed of
Miniete " working 30 wvords
=grial in the ‘per minute
department in
English
typeuriting
or 25 words
per minute
in Hindi
_typeuriting.
Vhether age Period Msthod of In case of If a Bspartmentsl Circumstan-
and educat~ of recruit~ recruitment Promotion -cos in . -
~ional qusli- pro~ -ment by promo= Committee exists uwhich Unln
«fications  ~bation whelher =tion/depu= uhat is its Public
_prescribed if eny by direct «tation/ ~composition Setvice :
for direct -recrait- transfer, : Commission
Tecruits -ment or qrade from : is to be |
will epply by promoe= +which pro- consulted |
in the case =tion ar ~=motion/ in meking |
of pramotees by deputa= deputetion/ recruit- |
~tion/trensfer transfef -mont . :
and percents~ to be
-ge of the mads .
vacancies to i ;
be filled by ’
various
~ methods
g 10 1 12 13 14
Not appli- 2 years By direct Not Group'C? Not :
-cable recruitment appli=- Depart- applicable
Note: cable -~ -mental
promotion
é;g :géazt Committee:
cies in Chairman=~
th z Collector
e grade ¢ Cent
of Lower o entral
Division ;xcisq..
Clerk to enbers
be Pilled (1) ‘Senior-
by direct -most officer
recruitment, ~ of the Codlec-
vill be re- torate concsr
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(2) Senioremaost of?iceJ
of the Collecto-
rate concerned :
working outsida l

being filled up
by Group D' em~
ployses(botne on
reqular establi-

shment) subject Headquarters.

to the follouwing '

conditions namelys= : (3) Rssistant Commiss-
ioner of Income

{a) sslection Tax,

would be made

to 10% of the va-

cancies in the

cadre of Louer

Bivision Clerks
occurring in a

year $ unfilled
vacancies would
not be carried

over.

Note:
(2) Educationally

qualified Labo~

ratory Attenders
who have initially

~

|
Siiier- |

through a depart- (4) Yhere two or more
-mantal examina- Collectorates have
~tion confined . common cadres, the
~0 such Group 0! other Collector
employses who fule shall also be a
=fil the require~ member of the
-ment of minimum . Departmental
educational qualie Promotion Commi-
-fication, namely,- ttee,
marticulation or
qQuivalent: (S) Uhere nons of the
members at serial
(:getgzrm:;i:um aumbers (1) to
examination would §Q)S°g°:°1b§18"9°!'
be 45 years (50 o Schgdu o aste
years for Scheduled o Eroun ?tf o;:ibf
Caste or Scheduled or fugh Colle ¢
- Tribe candidataes), o 6 Leliac
: tor:te belonging
- to $cheduled
sﬁgrgts§33§§e92:° Cast or Scheduled
Group '0' would be Tribe, if avail-
essential, able, shall elso
* be associated as
ber of the
{d) the maximum a mem
number of recruits Bepartmgntal Pro-
by this method motion Committes,
would be limited Note: Whare twoc or more °

Collectorates

have common cadres
the Senior-most
Collector among
the Collectors ‘
shall be.Chairman.
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been recruited
through Employ-
ment Exchange
can also compets
for the post of
Lower Division
Clerk against
10% vacancies
reserved for
Group ‘D! emplo-
yees by allouwing
them to deduct
the periocd of
. service rendered

. as Laboratory
Attendsr including
~service, if any,
in Group 'O!
sarlfer, from their
actual age for the

"~ purpase of reckon-

ing age limit.

In their reply, the respondonts have asserted that these entries
have |
who uvs unable to produce amendments made by the Prosidsnt in’
exercise of his legislative pouers,undar the prpvisa to Articla
309 of| the Constitution, did not stick to the same. On this,
| ve préceed‘to examine that these entries have remained as
promulgated on 2nd June, 1979, without any asendments so far,
9, Before the Board, the Customs and Central
Excise Employees Federation, (Federation) the Apex Body of
'oapldy es of thoudepartmant faprasonted for nodifying the
‘_récrui ment #ulgs relating to LOCs, 'Dn that, the aoard"
by ite [letter no. F.No. B-12014/3/82-Ad.111-8 dated 9th
Decemb r,.i982(Annexura:R-1)‘addressad'to all tha_Colléctora

conveyed its decision in these vords

000057/- l.

een amanded in 1982. But at the hearing, Shri Padmarajaiah
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»sir, 71~
; 1 am directsd to ssy that the Customs and Central
® Excise Exployees Fedsration have requested that the

examination for filling up of 10% vecencies in the

LOC Grade reserved for educationally quelified Group
D' employees might be declaresd as qualifying oneé. The
above request bf the Federation has been considered

in consultatien with the Department of Personnsl

A.R,S. and it has been decided that:

a) the departmental examination provided in the
Recruitment Rules for the post of Lower Division Clerk
shall hereafter pbe a qualifying one; and

b) Out of the 10% quota, 5% of vacancies in 8
celender ysar shall be filled on the basis of senlority
subject To rejection of unfit and the remaining 5% on

the basis of a qualifying gxamination uith typing test
to be held departmentally.

. Necessary amendment to the Central Excies and
LandCustoms Group.'C! posts Recruitment Rules is being
{ssued separatekyy

pn this lettsr which was binding on them, the Collectors
o oy

ﬁévc regulated ihu examination and the recruitment to

the posts of LDBCs,

10,  ©On the aforesaid communication of the Board
the Collector conducted an examination on 28,5.1983

in which 79 persons 1nciuding shri R. Govinde appeared
in which 23 pereons jincluding S@:i R, Govinda were
succeesful . in the years 1984 and 1986 no examinations
were held. Om 20th DecembeT, 1985 an examination

vas held for the year 19€5 in which the applicants

and 96 others appeared in uhich 14 jncluding the
applicante were successful. In that examination

the applicants securgdARank nos. 1 & 2. 0On the

pasis of these rankings and ths vacancy position,

the Collecter head promoted the applicents en .
19731986, |

1M, on the promotions of the applicants

there wae corrsspondence petwesn the Cellsctor

“D\ . and the Board., On that the Board in its letter
nro. F.No:A;1?0§§/3/SSC/87-&d.III.B deted 2.9,1988,
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informed the Collector thus:

. ® Subject:- Estt, Recruitment under 10% Quota in
\ the grade of L.D.C, reserved for

\ qualified Group *0! Staff - Clarifi-
‘ cation ~ Regarding,

| (IR RN ¥ N

i Sir,

I am directed to refer to your latter
CoNo . 11/31/29/87A,1 dated 22,7.87 on the above
subject and to say that the matter has been censidered

in consultation with Department of Personnel and
Training,

i 2, It has been decided that the Gr,'D?
employses who qualified the 1982 examination may

t be appointed first to the post of L.D.C, by reverting

E the 1985 appointess and vacancies of 1985, 1986 end

| 1987, if any, may be filled up firat from the 1982

| panel, The 1983 employee, nsed not, houever, be
revettad as he has already been confirmed in the

LOC!s grade,

I PN This will involve refixation of seniority

in the LOCe grade also.. The persons qualified in

the 1982 examination will be senior to the ones who
had qualified and appointed as L,0.C. on the basis

. of 1983 and 1985 examination, You sre therefore,

. requested to take action fer re-~fixing the seniority

! of these employees accordingly i.e., appointees on

,  the basis of earlier qualifying departmental examination,

i would be senior to those qualifying im the latter

-\ examinations. .

&, In this connsction an extract from the

advice of Department of Personnel & Training is
, also enclosed,

Please acknouwledge receipt of this letter,®

On this, the Collector with no option left, by

his order dated 28,9.1988 reverted the applicants

Euithout affording them an opportunity to state
‘their case.

|
u
I\
\
|
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12. An order of reversion resuita in serfous

civil consequences can hardly be doubted, 1If that
is so, then even if there uas Justification for
reversions, it ‘was necessary for the collector

to issue a Shov Cause Notice to the applicants,
consider their representations and then make a

speaking order thereon, which would have helped

the applicants and this Tribunal é\ decide their

validity satisféctorily. In making the reversions,
birad

the Collector aniﬁcontravaned the principles -

of natural justice., On this short ground itself,

ve muét annul the reversion of the applicanta.

13, © 1In its letter dated 9.12,1982 reproducsd

earlier, the Board had decided to modify the overall

quota of 16$'oarmarked'ta.5roqp Y. in the na;ner

~ stated therein which runs counter to what had been

etipulated in the Rules, Ue do not doubt the

~power of the Board to take that decision and move

the Government to taks steps to amend the Rules

to effectuate its decision. But before the Rules

are amended and gazzetted, it ua§ not opsn to the

Board to direct the Collectors to act in conformity

witﬁ.its decision only. Ue have found to our

dismay that the Rules had not so far been amended,

We are schocked and surprised on the ignorances

of the Board, which cannot sven exercise executive

pouers svailable to Government undaf.Article 73

of the Constitution. This legal position uhich

has never bsen in doubt has been reiterated by

the Supreme Court in Union of India vs. Somasundaram

Visuanath and oﬁhore OQQQ) 1 Supieme Court Cases 175
. o

'000010/'
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From this it follous that uhstever had been done - °
contrary to the Rules will be invalid, As to hou
and in what manner the same should be re-done, is

a Matter that should bs left épén tec be decided

by the aﬁthoritias themselves,

14, Unfortunately the reply filed did not
clarify the position, UWe regret ta-rocord that
the reply is filed in a mechanical way as in many
cases before us, Ue had‘fn vade through the mass
of papers, see the rules, ascertain from the counsel
and officers assisting him on the simpia'quostion
as to whether the amendmente to the rules had been .
foacted or not and thea peath oui bonc;usion. e
have generally found that fapliqé filed are not
to the point and are filed mechénically virtually
raproducing the parawise replie§ furnished b;;s;ficor'

. with no legal training at all., UWe find that motuwithe

~ standing observations in Shenva's cass (vide Para 74)

the situation has not improved, We do hope and
trust that Government will pay attention to this

aspect and urgently remedy the situation.

15, In its lctter dated 2,9,.1988, refasrred to
in the reply, the Board has stated that those who |
had been confirmed in 1983 need not be disturbed,
on the ground that they had already been confirmed,
But in doing so, the Board fafled to notice that
ppacaAQ al:qady_coéfirmod can alsc be deconfirmed
in conformity with lau, Whether thistshﬁaldebo
done or not is for the authorities'to examine and

decide,
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16, - On the view we have taken vwe -leave open

all other questions,

17 In the 1ight of our above discussion, we
allouv these applications in part, quash the
impugned order of the Collector reverting the
applicants, B8ut this ardor does not prevont the
Collector and other authorities from re-sxamining
the uhole matter ro-adjuatiég the promotionsand
reversions in conformity with law aégrggé:rvations

nadp in this order,

18?’ Applications are dippésed.of in the above
terms, But in the c;rcumstances of the ceses we-

direct the parties to bear their own costs, _
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