CENTRAL ADMINISTRATIVE TRIBUNAL
BANGALORE BENCH

LR R NN RE

APPLICATION NOS.

Rpplicants
Shri T.K. Pendarish & 15 Ors

To

1.

2,

3.

4,

Shri T.K. Pandarish
Head Clerk

ESI Corporation
Regional Office

‘No. ‘10, Binny Fields

Bangalore - 560 023

Shri y, Ramachandre Rao
Head Clerk

ESI Local Office
Sreeramapuram

Bangalors - 560 021

Shri T;R.ISanthanasundarau

Head Clerk

ESI Corporation Local Offica
Ragappe’ BL6&k-:

Bangalore - 566 321“

U -

Shri 8. Ramachandran

Head Clerk

ESI Regional Office
No. 10, Binny Fislds
Bangalore = 560 023

Shri N.S. Seetharam
Manager -

ESI Local Office
Tilak Nagar
Gunthakal = 515 801
Andhra Pradesh

Commercisl Complex(BDA)
Indiranagar

Bangalore ~ 560 038

Datedl§3JAN f;f;‘r

1580_T0 1585, 1614 _T0 1621, - . -

"4810 AND 1875/88(F)

V/s

The Raglonal Director, ESI Corporation,

‘Resgondenta.

Bangalore & another

7.

9.

10.

1.

Shri N, Jagadekavearsa . .
Head Clerk

ESI Local Office
Shivajinagar

Bangalore -~ S60 001

Shri $.S., Kumaran

Head Clerk -

ESI Corporation Regional Office
No., 10, Binny Fislds

Bangalore - §60 023

Shri K.R., Subbaraman .

Head Clerk '

ESI Corporation Local Office
Malleswaram best -
Bangalcre - 560 055

T ——

Shri S. Sresdhars

Head Clerk

ESI Corporation Regiocnal Office
No. 10, Binny Fields

Bangalore = 560 023

Shri E. Natersjan

Head Clsrk <

€SI Corporation Regional Office
No. 10, Binny Fields

Bangalore - 560 023

Shri P, Kunbiraman

-~ Head Clerk

ESI Corporation Regional Office
No. 10, Binny Fislds
Bangalore - $60 023

eee2
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12,

13.

14,

15.

16.

Shri m.8, Tenksall

‘Manager

ESI Corporstion Local Office
Bijspur

Shri V., Gundu Rao

Manager

ESI cOrporation Locel Office
Bharwad

Shri M, Narayspaswamy
Manager

ESI Corporation Local Office

Nanjanqud

Smt B,K. Seetha

flanager

ESI Corporation Local Office
Mallsswaram

Bangalore - 560 003

Shri S. Shamanna

Manager

ESI Corporetion Local Office
iarihara (I1)

Harihara

Chitradurga District

Subject @

ETR

18,

20,

SRR

>

Shri V. Nerasimhas Holls
ﬁdvoo&te

No. 1762, 6th Pain

0! Block, I Stage
Rajajinaga:

Bangalore - 560 010

Shri S.K. Srinivasen
Advocate

No, 10, 7th Temple Road
1Sth Cross, Malleswaram
lBangalore -~ 560 003

The Regional Director

‘Employees Stete Insurance Corppration
ESIC Building

No. 10, Binny Fields

Bangalore = 560 023

\The Diresctor General

Employees State Insurance Corporation
[ESIC Building, Kotls Road

INew Delhi « 110 002

Ished M., Pepanne

ladvocate

|99 flagadi Chord Road
Vijsyanagar
'Bangslore - 560 040

SENDING COPIES OF ORDER PASSED BY THE BENCH

Enclosed herewith pleese find a copy of ORDER péssed by this Tribunal in tre

Emc) ¢ #s zbove

ebove s2id applicetions on 23-12-88,

SE¢I

~

OFFICER

_—~="(3upIcIAL)




~IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
BANGALORE BENCH: BANGALORE

Deted the 23rd dey of December, 1988

Before

THE HON'BLE MR.L.H.A,REGO, MEMBER(A)

2,

3,

4.

RPPLICATIONS NOS,1580 TO 1585 OF 1988(F)
C/w. 1694 TO 1621 OF 1988 & 1810 and
1875 of 1988(F):

- - an € ey ST G " 68

T.K.Pendarish

S/o T.G.Krishnamurthy,

Head Clerk,ESIC Regionsal Rpplicant in A,1580/88
Office,Bengalore=23,

V.Ramschandre Reo

S/0 late D,Vittel Reo,

Heed Clerk,ESI Local Office, ﬂ
Sreeramapurem,B8angelore-21, -do~- A.1581/88

T.R.S5anthanasundaram

S/o T.S.Raghunathecharyes,

Head Clerk,

£ESIC Local Office,

Nageppa Block, ,
Bangelore=21, -do~ A,1582/88

S.,Ramachendren

S/o V.S.%engamechueara

Hesd Clerk, ESI Regionel Office, , S
Bangelore-23, .o -do-  A£.1583/88

N.S.Seetheram $/o N,Sreekan-

teieh, Menager, ESI Locel -

Office, ESI Corporetion,

Tilek Nagar,Guntaksl=515 801, -do~ A.1584/88

'0....2



6o

7

8.

9.

N.Jagadekeveera

S/o Lete A.Negesh Rao

Head Clerk ,ESI Locel Office,
Shivejinagar,Bangslore=-1,

S.5.Kumaran

48 ymers,

Head Clerk, Regiorel Office,
£SIC, Bangslore=560 023

K.R.Subraman,S5 years,
Head Clerk, Locel Office,
€ESIC, Mellesusrem Uest,
Bengslore=55, oo

S.Sreedharsa

52 yesrs, S/o G.Sempangi Neidu,

Heed Clerk, Regioml Office,
ESIC, Bangelore=23,

10.E.Natarajen,

1.

48 years,

S/o K.Elleppsa,

Heed Clerk,
Regionsl 0Office,
ESIC, Bengelore=23,

P.Kunhireman

47 years, '

S/o0 P.Ramankutty Guptan
Head Clerk,

RO of ESIC, Bangelore=23,

12.M.B.,Tankssli

S6 years, S/o Bhim Reo,
Manager Lo,
£ESIC, Bijepur .o

13.V.Gundu Reo,

49 years,

S$/o B.V,Neranappsa, _
Menager, Local Office of ESIC,
Dheruad, .o

14 .M, Neraysnaswamy,

52 years, S/o Muniswamy,
Menzager, LO of ESIC,
Nanjangud. .o

Applicent

=-do=~-

-do-

in A.1585/88

R.1614/88

R.1615/88

R.1616/88

A.1617/88

A.1618/88
A.1613/88

A.1620/88

A.1621/88

........3



15, Smt.B,K,Sestha
U/O K.N.Daaarethi.
Menager, ESI Locel Office,
Rajeiinener, -
Melleswersm,Bangslore~560 003, Applicent in A,1810/88

16.5.Shamenne $/o S,V.Subbe Rao
Mmenager, Locel Office(Herihaere II)
£ESI Corporetion, HARIHARA, |
Desangere Tq. | ~do= R.1811/88

(Shri V.Naresimha Holls,ARdvocate for spplicents
in Applicetions Nos, 1580 to 1585/88 and
1810 end 1875 of 1988.

n S.,K.Srinivasen, Advocate for the spplicsnts
in Rpplication Nos.1614 to 1621/88.)

-vs.-

1. The Regionel Director
Employeses State Insurence Corporation
ESIC Building, No.10 Binny Fields,
Bangelore=560 023,

2, The Director Genersl ,
Employees State Insurence Corporetion
ESIC Building, Kotla Road,
NEW DELHI-110 002. .o Respondents
in all the
applicetions.

(By Shri M,Papsnna, Counsel for Respondents)

These applicetions coming on for hearing

i this day, the Hon'ble Member(A),made the following:

ORDER

These are in ell 16 spplicetions filed under
Section 19 of the Administretive Tribunals Act,1985,

wherein the main prayer is, to direct the respondents(R)

«%, to

—
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to fix the pay of the spplicents (R) in the
post of Head Clerk ('HC' for short) under
Fundesmentsl Rule ('FR' for short) 22-C,with
reference to the psy lest| dreun by them, in
the pay scele of the post|of Upper Division
Clerk In-chesrge ('UDC I/c|' for short, es
distinguished from 'UOC' i.,e.,, Upper Divieion é
Clerk) with retrospective| effect snd to grent ‘i
them ell consequntisl rellief, inclusive of

errears of pay,

2, Shri Naresimhas Holle, lesrned Counsel,appears

for the spplicante in Appllications Nos.1580 to 158S, !
1810 and 1875 of 1988, uHich for ease of reference,
shall be designeted as the 'ISt Set', while Shri &.K,
Srinivasen,lesrned Counsel ,appeers for the applicents

in ARpplicetions Nos.1614 [to 1621, uwhich for like

resson, shall be designated ss the 'IInd Set',

Shri m.Papanne, leerned Counsel appears for sll the

respondents in both the Ist end the 1Ind Setsof eppli-

cations,

3. Since both the setc of applications ere alike,
in point of fects end lal, they ere heard together
and ere deelt with by & common order. ’

4, The‘background to|these ceses is succinctly

brought out, by the following tsbuler statement,furnish=-

ing the relevant details|of the service curriculum

vitae of the verious applicents(designated by their

respective
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reSbectiva Applicetion Nos.to facilitate refarence) as based on the dete furnished
by the respondents: ' . 9

Fixation of pay(f)p.m. in

Date of appointment to Pay(R)p.m, imme- the post of HC or its equi~

v

Applice~ the posts of: diately prior to valent,
tion No, =  =m=sessesTes-cosssssssSsesmsess —— promotion as HC ——emmem—————— A= m——mm e m———
u.0.C. U.D.C. H.C. or its fﬂ_fﬁf_ﬂfff_;f_ ___Original ;  Revieed
Requ~- equivalent, ubc ud I ==
lar 1/e. (deemed) (In-charge) Date Pey ‘ Date Pay
!
1 2 3 4 5 6 7 8 9 10
I. THE lst SET
1580 23.10.69 26.,3.79 24,9.1979 428/~ 455/~ 24=9-79 455/= 22-7-81 455/-
. to
21.9.79
1581 1-10-66 11.10,76 )
to
30.10.76 )
24,11,76 )
to
10~4-77 !
2=5=77
to
6.10.,77 \
17.4.78 25=1=79 452/~ 470/~ 23=3-79 470 22.3.84 470/-
22.9.79 7-7-80 428/- 440/- 17-7-80  440/- 6.8,80  455/-
15.5.79 10,9.,79 428/- 455/- - 455/~ 27=4=81  455/-
14,2,73 16.8,73 404/~ 425/~ 22,8.78 425/~
to to
15.8.73 30.8.73
31.8,73 - 455/~
to \ to 416/- 455/ 22.8.78 / _
10.6.75 1678 ¢ St



- g WD D P A e T D WD UN s WD G W D S T U o M e Y gy o D =

1585
- 1810
1875
_—
r
1614
1615

9.11.70

15.4.60

20.2.67

to
2.10,79

to
31.,7.78

15.10.70
to
3.1 .71

5.5.75
to
11.6.78

15.1.79

13.6.78
to
6.7.78

1.8.78

 7.7.78

10.5.76

3.10.,79
to
4.,1.81

1.5.81
25.5.78

12.6.78

II.

15-2-80
16.2.83

J3TeTsT8 -

416

440
416

- 416 -

452

THE IInd SET.

452%

488

— vt~ T D WP W W D P We S s S ieh T o wo e D WD A T -y - = -

485

440

SR SO : S S - .
22.8,78 470 23.11.82
3.10.79 440  1.8.80
g-6-81 455 ?
25,5 78 440 /

30,9.78 440 17 .6.81
22.8.78 485 17.8.84
16.3.81 470 -
10.3.83 515 -

455

440

470+
15PP .

(*Penalty of stoppage of 2 increments dué, imposed on 1.2,77 & 1.2,78)

1=7=79

452

455

1.7.79

455 13.12,.82

0000000007

470



-
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1616 3=2=67 20=5=78 13-3-79 440 455 23.3.79 455 17.6.81 455
1617 15.12.68  11.4.77 1.7.79 428 455 3.1.83 455 1981 455
to :

‘ | | 20.3.79 5 : |
j 1618 9.11.70 22.8.79 3,10.79 428 455 - 3,10.79 455 1982 455
1619 2.12.66 2.5.78 26.3.79 476 485 17.4.79 485  6.8.80 500
1620 9.11.10 16.8.79 10.9.79 428 455 455
- 24-2-81 440 - %\%%
- 1621  1,10.66 = 10.5,76 . i
\ &= to )
11.6.76 Y/
4.1.78 12.1.79 452 470 .

NB: (1) ‘PP meens "Personel pay" v

(i1)The deteils of the period intervening between promotion,from the post of UDC 1/c(or in some csses,
. ‘ from that of UDC) to that of HC or the poste equivelent thereto,sre not furaished,these minutise
heing unnecessery, This period is ssid to cover events such as: leave, joining time, trensit

period etc,

(iii)There ere some gaps/disparities here and there, in the data furnished by the respondents,
which would have to be filled in/resolved if need be, st the time of complience with the

decision$ in these ceses,




S. The epplicents sre ell serving in the

Employees State Insurance Corporetion, Karnatake

Region(ESIC(K), for short) under R=1,

6. According to the recommendetions of the

I1Ird Centrel Pay Commission, the pay sceles of the

employees in the Employee§ Stete Insurence Corpora=

tion, caeme to be revised,with effect from 1=-1=-1973,

The comparative pay sceles of the respective posts

. pefore and after revision were as followe:

Pay Scale(Rs )

Cstegoryv
S.No. of post, -
(1) (2)
(1) U.D.C.
(ii) ot 1/c

(if1) HC or Rssis-

tant or

Inspector or

Manager Gr.
I1I1,

v

o D BB o G . P T AP D D G W T T G S W N ) T s ey VT G s S S o -

- o g 1 G S G S T D -

Primr to 1.1.1973

After 1. 1.1973

- G - - - - - - S S P S P @ W - R G Y S g G R e G G W @D O G Gl WS T

(3) (&)
130-5-160-8-200 330-10-380-EB=12~
£B8-8-256-EB-8- 500~EB=-15-560.

280.

130-5-150-8-200 425=-12-530-E8=15=

£8~8-256-E8-8~ 560-20-600.

280-10-300-Plus

Charge Rllowencs

of Rs,25/- per

mensem,

210-10-290-15- 425-15-500-EB=15-

560-20-700.

320-£B-15-435,

NB: Consequent to revision of the pay scales the
Cherge Rllowance of Rs.25/- per mensem ceme to be

discontinued,

7. Some of the applicsnts sre ssid to have

been promoted to the posts of Assistant, Insurencs

“ _
Inspector$ or Manager Grade 111(eg. A.No.1583) from

&

-

that

i
|

i
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thet of UDC or UDC I/c., All these three posts,

are seid to be identicel, in the'time-scalé of pay,
vith that of HC viz., Rs.425-15-500-EB-15-560-20-700
(Revised), All these four categories of posts which
are the terminal posts of promotiongin the cases
before me,in which the applicants contend.that their
pa; has not been correctly fixed under FR 22-C,will

be designated as a cless,es the Terminal Poet('TP' for

_short)ﬂfor the seke of correct connotation,

8. The applicents cleim thet their pay on
promotion to the post in £he TP, from the post of
uoc I/c,ﬁught to have been fixed.in asccordsnce uith
FR 22-C with reference to the pay tﬁ%s’draun in the
post of UDC I/c end not in that of UDC, which wes s
stage 11:)\.191‘..Y They allege,thaf R1 denied them this
benefit end fixed their pasy instead,uwith reference
to the psv lasst dresun b} them ,in the post of UDC.
Théy further cleim,that the TP,enteils higher responsi~
bilities,than that of UDC I/c and therefore,they are
entitled to the benefit of FR 22-C, with reference to
the pay last drawn by them,in the post of UDC 1/c,
while fixing their pay in the TP,

_ 9, They stete,that their colleagues in the
ESIC, similarly placed like them,had filed Applications
Nos.67 to 69 and 78 of 198%t_§%ore this very Bench of
the Central édministrative Tribunal [ft.S.GOPAL SHARMA

& 3 ORS, -vs.~ DIRECTOR GENERAL, ESIC, NEW DELHJ & ANR;7

v}

———y

ard |




and hed succeedsd in getting  decision in their

fevour, in derivimg the benefit of FR 22-C in the

fixstion of their pay,in the TP,uith reference to the !

pey last drsun by them,in the post of UDC 1/c. The

operstive part of the judgment,rendered in the afore=

-

seid applications on 26=5-1987 resds thus: |

"5, We have considered the rivel )
contentione carefully, We do i
not agree with Shri Papanna
that merely because the appli= i
cant held poets of LDC i/c es ‘
a temporary arrsngement they are '
not entitled to the benefit of
FR 22-C., We ere uneble to under=
stand how the posts of LDC i/c
can be treated as ex—~cedre posts,
As 8 metter of fact posts of
UDC i/c existed at the materisl
time in every depertment of
Government, Thersfore, we do
not agree thet these posts were
ex-cadre posts disentitling the
applicents to the benefit of
FR 22C on their sppointment a8
Head Clerks, We have gone thro-=
ugh the decision of this Tribunal !
in A.No8.170 and 171/86 and ve
are entitely in agreement with -
the decision rendered therein .
that the post of Head Clerk :
carries higher responsibilities
then thet of a UDC i/c and is
in fect a promotional post. \e
therefore hold that the appli-
cants are entitled to fixation
of their initisl pay es Head -
Clerk under FR 22C with reference
to the pey drawn by them as
UDC i/c immedietely before their
appointment to the poet. The
respondents will fix the initiel
pay of the applicants accordingly
and pay the applicents all conse~
quential errearé flowing there-
from, ’

6. In the result, the epplice-
tione ere allpwed, Parties to bear
their own costs,"

d% 10.The

e
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10, The applicants state,that soon after
they ceme to know of the above order, dated 26-5-1987
of the Tribunel, they represénted to R=1,to extend
the benefit of tﬁat order to them,

Some of them,uwho
 did not get e favoursble reply from R=1, submitted s

further representation to R-2, . @

11, The follouwing tebular ststement furnishes

at 2 glance,the relevent deteile of the detes relating

17. 8.84

11, Llnd Set

v}

—

to: ,?
i
(1) fixation of pay of the appli-
cant, in the TP, '
(i1) their representation thereon ;
to R=1 and R-2; end : v -
(1ii)ths reply of R1 and R2,to
these representations,
Dates perteining to
R.No, Fixe= Repn.to Disposal Repre- Diepo- ~£§l:ngln
" tion of R=1 of reprz~ sente- sel of befoge )
pey in sentation tion reprn, the Tri-f
the TP by R=1, to R2. by R2 bunal. |
(1) (2) (3) (a) (5) (6) (7)
I. Ist Set:
1580 22,7.81 26,5.87 21;6.88 27.7.88 19.8.88 29,9,1988
1581 22.3.84 25.4,88 n 3.8,88 3,9.88 " ;
1582 6.8.80 28,4,.88 " - - " ;
1583 27.4,.81 20,4,.88 " 27.7.88 19,8.88 w %
\N,Smsea 23.11.82 11,5.88" n - - 30.9.88 |
v° e o3y ? 13,5.88 n 29,7.88 2,9.,88 " :
17.6.81 25.4.88 " 1.8.88 2 9.88 10.11.88
7.6.88 " 24,11.88

..00...12
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T L - Y S
2 ) ) (s) (e (1)
1614 10-3-83 21-4-1988 21,6.88 - - 3.10.88
1615 13.12.82 25.4,88 n - - "
1616 17.6.81 21.4,88 J - - "
1617 1981 " " - - " |
1618° 1982 " n - - o
1619 16.8.80 25.5.88 " B - o
1620 1979/81  28.4,88 " - - n
1621 ? 30.5.88 " 1.8.88 2,9,.88 n

12, The epplicants have appsended copies
of their representations as above,to R1 and R2
and of the replies of the latter therato(negativing

their request) on their respective applications.

13. Aggrieved, the applicents have approa-

ched this Tribunal.,through their presemt applica-

tions'fcr redress,

14, The respondents have filed their reply
to Applications KNos.1614 to 1621 of 1988, resisting
the sams, Thése were heard by me on 25,11.1988 and
their‘further hearing uas edjourned to 8,12.1988,to
enzble counsel for the respondents,to produce certain |

documents,wvhich vere considered by me as essential, to

help resolve the preliminary objection of limitation »
raised by him. When the matter in regard to the
aforeseid applicetions came to be further heard on

8.12,1988, Counsel for the respondents filed some

J% of

—




of these documente,along with a2 statement of
additional objections,in respect of A,Nos.1614

to 1621, serving a copy théreof\on fhe Counsel

for the applicanfa in these ésses. He however
expressed\inability to srgue the matter,owing to-
unforeseen urgent reesons and prayed for a short
edjournment. The matter was therefore adjourned

to 20-12-1988,t0 be heard along with the connected

applications aforementioned,

15. When the cases were heard on 20-12~1988,
Shri Papanna furnished copiss of the following

references on my direction:

(i) Letter No.53.A=27,17.1.76 Estt,.Dated
23,7.1980 addressed by R-1 to R-2,seek~
ing clarification regarding fixation
of pay, in respect of UDC I/c,on implemen=
tation of the revised scale of pay,
pursuent to the recommsndation of the III
Central Pay Commiésion,uith reference
to the instructions issued in this regard
by R2,in his Memo dated 23~6-1980.

R1 had cited therein,two specific
ceases,one of Shri V.,Krishnamurthy and
the other of Shr; H.S.Sreepada,Rao
result ing in recovery of substentiel
excess payment of emoluments,on account
of revised fixation of pay in the TP, He
had stated therein that quite a number
of ceses necessiteted review,in this
light to help determine the total quantum
of recovery of emoluments,ouing to revised

o

——

fixetion
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fixation of pay, R1 hed therefore sought
instructions from R2,in regard to fixe-
tion of pay of the employses concerned

and had brought to his notice,that pend-
ing clarification from R2,in the matter,
recovery of excess payment in these two
cases wes abeyed and these two incumbents
wers being allowsd to continus to drew the

emoluments 8s at present,

(i1) D.0. Letter No.53.R.27.17.1.76
Estt.] dated 27-6-1981 addressed by R1 to
the Regiorel Director, ESIC under RZ,
inviting attention to his earlier lettsr
dated 23,7.1980 aforementidned, and to
the several reminders sent thereon and _
impressing the need for instructions early,
in regard to fixation of pay in the TP,

that 4

He had further stated therein/about
20-25 ceses were involved,where excess
recovery of emoluments was to be sffectsd,
according to the revised pay fixation
and head brought to the notice of R2,thet
this recovery was stayed,pending instruc-
tions from him,.

16. Shri Papanna informed,that R2 has not
yet issued instructions in the matter, either in

regard to fixetion of pay or recovery of excess

payment of emoluments,

17. As ascerteined from Shri Pepanna in the

course of the heering, pay of the epplicants in bo£h

sets of the applications uves fixed twice in ths TP

M as

—




88 under:

(1) The pey was griginally fixed

under FR 22(2)(ii) / Cols.?7 end 8
of the tasbular statement in para-4
ebove/ with reference to the pay
dreun as UDC 1/c immedistely prior
(col.6 ibid) to promotion in the
TP, safeguerding however, the pay
drewn as UDC I/c.

(ii) The ebove pey wes later revised
(Cole.9 and 10 ibid) under FR 22(C)
with reference to the desmed pasy
dreun as UDC (col.5 ibid) without
safeguarding' houwever,the pay draun
es UDC I/c (Col.6 ibid),which resul-
ted in substential recovery of the
emoluments slready draun,by the
employees,according to the originsl
pay fixation.

18, Shri Papenna filed a reply to\A.No.1580 on
20-12~19887¢0untering the sane,serving a copy thereof,
on counsel for the applicant therein, and submitted
that he propossd to adopt the same 1n‘r93pect of thg

remaining applications in the Ist set,

19, When Applications in the IInd Set
ceme up for hearing §n125-11-1988; "Shri Papsnna
reised the following preliminary objectioﬁe.,'rirstly,
he submitted,that these applicatione were not filed

individuslly in Form I, es prescribed in Rule 4 of

i

—

-
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the Centrel Administrative Tkibunal(Procedure)
Rules 1987, but in a combinsd Porm,uhich wes not
permissible under these Rules snd therefore,these
epplications could not be edtertained by this
Tribunal.

20, On the face of it, this contention
of Shri Papénna'seems captiéns and does not ring
true,as the "seeming" infir&ity;does not in any
manner fetter the even course of justice. It must
be remembered,that the reeson of lsw is the soul
"of law snd in that context, one has to bear in
mind the legal maxim,that tﬁo much subtlety in lawv

is discountenanced ~vhih;L!subtiiitas in jure reprobastur.

This Tribunal has accordindly entertained many spplica~
tions of the like,hithertoﬁore. In this background, it
is apparent,that Shri Paparna is msk ing a fetishAoﬁthe

so celled infirmity and thérefore,his contention in

this regard,has merely to ée stated to be rejected

outright, as bereft of merit,

21, Shri Pepanna ne%t raised the other preli-
minary objection,in‘regard;to the IIlnd Set of eppli-
cetions, on the.score,thet?they were hit by the bar of
limitation,under Section 2? of the Administretive |
Tribunals Act,1385, He jtdéreted this impediment,in
regard to the Ist et of Qpplications slso, stafing,
that the cause of actién ﬁad arisen,for all the
applicents, as long beack as between 1980 to 1982, He

WM) slso

P
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.

elso urged,that all these spplications wers nat
maintainable, as the grievancs therein arcse

from sn otder of pay fixation,psssed on & date

“more than 3 yesrs immedietely preceding the consti- -

tution of this Tribupel i.e., 1-11-1985 and there-
fore,this Tribunal in the 1ight of ite decision

in ATR 1886 CAT 203 (V.K.MEHRA v, THE SECRETARY,
UNION MINISTRY OF INFORMATION AND BRDAd%ASfING)
had no jurisdiction, power or authority +to enter-
tain this spplicetion and'therefars,thasa eppl ic a=

tions were lisble to be rejected in limine,

22, He pointed out,thet ESIC, New Delhi,

hed by its memo deted 23-6-1980(Ann.R=1, in the
Ist Set) clerified inter alis ,to ell the Regional
Directors of ESIC, sas to the manner in which the

¥ post of & .
pay in thg/HC/should be fixed., This was iterested
by R=1,by his Memo dated 21«7-1980(ﬁnd.R-2)”to 511"
the Locel Office Managers of ESIC, It was stated
in the said Memo,that the post §f unc I/C,U§Uld be
treated 88 an ex-cadre post,tiil the Recruitment
Regulations for the said post,uere finalised end
that the pay in the post of HC,would be fixed under
FR 22(0};u1th reference to the psy drewn as UDC,on

the date of promotion as HC,

23, Shri Papanna affifméd,that the pasy of

all the applicants was fixed accordinglyvon their

d% promotion

7
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|
promotion to the post of HC. and they sccepted
|

the seme without demur over /the yesrs, inclusive of
the instructions contsined ﬂn the aforesalid memos
deted 23-6-1980 end 21-7-1980, In these circum= .
‘stancea,,ﬁe ssserted, that t?e applicents uere

barred by limitstion and a1$o estopped from question-
ing their pay fixstion,in t&e post of HC,at this

distance of timse,

24, Shri Papanna ass%rted,that none of the

applicants;had addressed anP representation to

the concerned euthorities ib the ESIC, thet they wers
eqgrieved with the fixation:of their pay,in the TP,
sccording to para 17 aboveJ except those submitted
by them to R=1(and by some/to R2 as well) as indice-
ted in para 11 above, As ﬁong a period verying from
6 to 8 years had elapsed, ﬁrom the dete,the actual
cause of action had atisen!to them, he stressed, ajd
therefore,the applications'he submitted, were hit by

the ber of both limitation,as well es meintainability.

25, Countering the puestion of limitation end
maintainability;raieed by %hri Papanne, et the threshold,
Shri Srinivesan, Counssl P%r the epplicants in the
IhiSet, relied on a long catena of rulings as under,

to develop his argument?

- - crn — A M - o o WD I S A . TR aab (WD " SEE S G SO O T CTR T A S S GED WL G TR S WD cu G D g, S

S.No, Citation Ratio
Y T (€2 B ()
(1) AIR 1982 Cal,307 'In considering the question of

/RKUMAR VEDA KANTHA 'delay, the merits of the case

SINHA vs, STATE OF

WEST BENGAL & UR§7 lelso the effect of delayed

grant of relief.

@‘/ ...O..Q‘.19

'should be taksn into acc0unt‘asi




(1) (2) (3)

R n . «D P o D TR A KBS CD I D W OB . WD T DGR am W S e W D I GD OF IR W TP R D G WD O D D WS P T 3 D S WD -

(i1) AIR 1982 Delhi 83  Delay in meking petition would
(5.C.MALIK v. P.P. not be a ground for rejecting

SHARMA ), relief if appointment had been
vncongtitutional,
(i11) &QQBHA; Limitstion for epproaching the
(1A A Tribunel,commences from the date
SITARAM NANDARLAR . :
v6. Uolole) of rejection of the representa-

tion ,egeinst the impugned order.z

(iv) AIR 1986 SC 508 Suit Piled within 3 yesrs from E
' the date of communication of the
(§$g¥g86§ g?aggsi order of rejectior releting to |

ORS. ) discharge of a Government servent

i Ber of limitetion does not spply.

(v) AIR 1586 SC 2086 Petition challenging inter se

(K.R.MUDGAL & ORS, seniority ,filed after 18 years
ve R,P.SINGH & ORS,) after issuance of ths Ist
' Seniority List,dismissed on
grounds of laches, .

(vi) 1986 ATC 531 Limitation commences from the
Bombay Bench dete of rejection of representse~ .
(MANOHAR SITARAM , tion (relating to retrospective |

NANDANWAR v,U.0.1) promotion ss a result of reviejor
of seniority)., ,
(vii)AIR 1988(2) CAT 499 Cleim for Overtime Rllowsnce
Calcutta. relating to the period from
‘o . 3.,4.66 to 18,8,72 = Rpplicant
(CNAETSAIKUEAQR§0§DAL beceme sware of his right only.
¢ Trmene * after the right wes estsbli- '
shed by & judgment delivered °
on 30=-5-79, Applicant there-
after made representation,
sterting from 1980 onuards,
A1l representations remeined
unansuered, Fipal decision
teken on 11=8=1986 when the
cleim of the applicant and - .
others similerly placed employ=
ees were rejected.petition :
filed on 23~-2-87.cleiming the
above relief - Application
held to be not barred by time.

U 0
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(vii4) AISLI 1987(1)CAT 489 . Limitstion sterts with raefe-
Patna Bench. rence to representation and
(MA3OR YUDHISTIR SINGH rnot advice of a decision

ve G.0.I. & ORS,) (releting to retirement). :
!

(ix) ATR 1988(1)CAT 1, ILimitation runs from the
Principel Bench,Delhi, Idete of rejection of the
(B.KUMAR v, U.0.I. representstion and the same

& ORS.) 'will not hold good where the |

Deptt. concernped.chooses to
' entertain a further represen-
,tetion and considers the same
.on merits before dispaosing

,of the same. |

(x) giitgt;zsgg§Zh?AT 217 'Limitation does not apply,
(BIBAS CHAKRABORTHY & |sinca the eppiicents uere
ORS. =vS.- U.0.1,& Ors. )‘constantly pureuing their
cleim when the ceuse aro&e
''in mid-seventies, Their
"claim wes said to be under
' coneideration end wes not
' negatived. Applicestion filed
' in 1987,was not hit by limi-

" tation.
|
(xi) AISLI 1988(2) CAT 273 . Applicent wae discharged in
Delhi Bench, 1959 and reeppointsd in 1962,

- (RAMNATH CHADHA v, U.0.I. ) The intervening period uas z
treated as bresk in 1579,
It was held thet the 1959
order merged with the 1979 ;
one; hence there was no bar ;
of limitation,

(xii) 1987(2) ATC 852 Celcutte . The deley of about 6 yeers '
Bench, , on the part of the respondente
{(KANAK KUMAR SINHA vs. . in settling arreare of ssle~ |

CHAIRMAN, CENTRAL BOARD ; ry wes unconscianable; hence !
OF DIRECT TAXES & ORS, ) interest was awerded. ?

(xiit) 1987(2)ATC 444 3sb.Bench Court or Tribunal has the \
(GOPAL ANANT NUSALGAONKAR} judicial discretion to decide

-ve,~ UOI & ORS, the ples of laches and remis—=

ness»in filing writ petitions

| depending on ressonableness of)

I ecircumstances in each case. ]
In the €éese of fundementeal

right there is & continuing

d%! wrong

i



(xiv) 1387(2)ATC 32
Jebalpur Bench
(MUNNILAL v, UDI

and ORS,)

(xv) 1988(6) ATC 609
Jodhpur Bench
(LAXMANDAS v, UOI
& ORS,)

(xvi) 1988(8) ATC 49
BABALPUR BENCH

(SUSHILA BRI v,
UOI & ORS)

- card issued by the Employer

wrong,so long as the claimant
is in ssrvice and it is not
redressed(In this case, the
Tribunal exercised discretion
of condoning delay or laches
(18 years) ss the petitioner
was a low-paid functionery
(peon) end was in indigent
circumstences, The matter
pertsined to revsersion for
failing in confirmetion test).

Petition filed 24 years after
entering service -in regerd to
change of date of birth, Emplo-
yee wes illiterate, Identity

supporting his claim., Delay
condoned on this ecircumstence.

Applicente were awsiting
decision of & case end
thereafter,submitted represente-
tion relating to their rever-
sion. Meanvhile.the period of
limitation expired, Deley wes
condoned.in exercise: of "
discretionary power on the-
premise,that the applicants
were justified to zwesit the
decision, Guidelines for ;
condonation of delay as shumers-
ted in AIR 1987 SC 1353(Collec-
tor, Lend Acquisition case) z
were outlined and their import
was brought out.

Employee expired on 25~-8-1984,
Widow was informed on 29-10-85
thet she wae sntitled to S0%
of the Provident Fund dues,
Notice under Sec.88 of the
CPC,vas issued on 28-11-198S5, |
Application was filed on f
25~11-1986, This wes held to ;
be in time,. §

26,5hri



26, Shri Srinivasan therefore submitted,in

the light of the sbove rulinge

s ,that the guestion

of limitstion hac to be deciced on the merits of

sach cacse and the Tribunel cou

judicial discretion,in doing
hie clients had & strong case
delay if any,on their part,in
Tribunal was uﬁconscionable,

situation of their casges, He

&
~

o

1d exercise its
50, He ascserted thet
to proya,that the

approaching this

in the peculiar fact-

veheméntly refuted the

allegastion of Shri Pspanns,thet his clients hed

acquisesced in the fixation of

as shown in para 4 shove. He

their pey in the TP,
seid,that the matter

wes under consicderation of R=1 but ss there wes no

progress, some of the employee

placed se his clients,as in G

filed urit petitions in the H
Karnstaka in 1983 ,after waitir
for a favourable decision fron
writ petitions came to be trai
he said, consequent to enactm
Tribunals Act,1985, His clies
awaiting the decision in that
of the Supremg Court in 1985 !

YADAV & Ors. =vs.- U.0.I. & Of

b8 who were similarly

DPAL SHARNA'S cece(para 9)
igh Court of Judicature,
g for a ressonable tims,
n the respondents, Those
1s€erred\to this Tribunel
bnt of the Bdministretive
nts he seid,were hopefully
cese,relying on the dicta

5CC(L&S) 526 / INDER PAL

5,/ thet those who could

not approach the Court,need n?t be at a disscdvantege,

es compared to those who rush

bd to it and that if they

were otherwise similarly situéted, they were entitled

U

—/

to




to eimiler treatment, if not by anyone elss,

at the hands of the Court.

27, Shri Srinivesan assiduously argued,
that his cliantsiwere'suFFiciently vigilent,as
to their»cadse pf.actionqin the light of the
above dicta of the Supreme Court snd had promptly
represented their grisvsnce to R-1 and R-2(by some
of them) for redress, when this Tribunal rendered
its decieion on 26~5-1987 in GOPAL SHARMA's cese,
as is seen from the details furnished in para—11
above, He therefore vehemently pleaded,that his
clients were not hit either by the ber of limita-

tion or maintainability,as alleged by Shri Pepanna,

28, Shri Holla, Counsel in the Ist Set of
spplications urged,that it uwes the primery duty
and responsibility of the respondents,to fix the
pay of his clients correctly,undsr the statutory
fules viz,, FR 22=C an théir promotion from the
post of UDC or UDC 1/c es the cesse may be, to the
TP, but they fasiled to do so,in the cass of hi§
clients,even after the decision of this Tribunal
in GOPAL SHARMA's cesse on 26-5-1587, until which, he
stated, his clients were not aware of the correct
position in regard to the fixstion of their pay.
The ceus e of saction for them srose as on the date,

%Mov | i when

e




- 24 =~

- when the above decieion was rendered by this
Tribunal in GOPAL SHARMA's cagse, wherein the
applicents were similerly placed., The respoh~
dentsAhe ergued, could not make an invidious
distinction bstwsen those who epproached the
Court/Tribupel for redress end those who did

not, even though similarly cikcumstenced,'to
substentiate which, he sought to derive support
from INDER PAL YADAU's csse (pare 26) relied upon

by Shri Srinivssan,

29, He submitted,that;his clienfs had promptly
submitted their representations to R1 and R2(some
of them) for redress,as shouﬁ in pare~11 sbove, no
sooner than this Tribupel rendered its decision on

26-5-1387,in GOPAL SHARMA's case.

30, He invited attention to the Order dsted
22-7-1981(Ann.H) issued by R41,in regard to fixstion
of psy in TP and pihpointad,éhat the name of ore of
his clients viz., Shri T.K.Pandarish(A-1580) appeared
therein., He focussed sttention on the concluding pare

of Ann.H, which reads thus:

"The Regional Director has also spproved
thet recovery of excess payment of pay
and z2llowances arising out of re=fixation
of pay/increment ordered shove, upto the
datses of jssue of Hqrs. memo under refe-
rence, may be kept in ebeyance, till the
Hqrs, decision for the reference made by
this office on the said maetter is recei-

ved,®
%%' - 31.In

g
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31. In ths sbove beckground, Shri Hollas
argued, that the question of correct refixation
of bay in TP, not only in respsct of £=-1580, but
of all others in the Ist Set of applica%ions, who
were similarly circumstanced,uss very much alive,
as even though more than 7 yesrs had elapsed;no
decision seems to have been_arfivad at,on the
pfcpdSals seid to hsve been sent by R1 to R2, as
long back‘%§}2981_and the sntire mattser was still
unresolved, and was in a state of flux, he submitted,
In these circumstsnces, he trenchantly plsaded,that
it ill-behoved the respondents,to hold the bar of
limitation end maintainability, egainst his clients.
Besides, he pointed out, that neither R1 nor R2
had in their reply to the representations,filed
by the applieants (para=-11 above)rﬁéﬁ pointed out,

thet the seme were barred by limitation,

32. Shri Holla endeavoured to bolster his
case on this point,relying not only on the rulings
already cited by Shri Srinivesan, but slso on the

following further decisions:

0. Citation Ratio

Y |

() (2) | (3) |

(i) RIR 1960 SC 335 There can be no "right to sus™
(RUKHMABAI v, LALR until there is an accrual of
LAKSHMINARAIN & the right esserted in the suit
ORS.) and its infringement or at

least a cleer and unequivoceal
threat to infringe that right
by the defendant against whom

the
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the sufit is instituted,
Where a perticular threat
gives rise to a compulsory
cause of sction, depends
on a question whether that
threat effectively invades
or jeopardises the said

are pitted sgainst sach other,
the cause of substantial
justice is to, be preferred,
for the otherside, cennot
claim to have vested right,
in injustice being done-
becsuse of non—deliberate
delay and that refusing to
condone delay.,can result in a
meritorious matter being
thrown out at the very
threshold and the cause of
justice defeated.

right.

(ii) AIR 1987 SC 1353 Principles for a liberal ;
(COLLECTOR, LAND approach towards condona= !
ACQUISITION, tion of the delay enuncia- E
ANANTNAG & ANR, ted,highlighting inter alia, |
=ys,~ MST,.KATIJI that when substantial justice i

& GORS,) end technicel consideretions |

|

|
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33, Shri Papanna, in reply, sought to rebut the
contentions of bhoth Counsel on the point of limitation
and mainteirability asnd distinguish the verious rulings
relied upon by them.to buttress their cace. Referring to

RUKHMABAI's czse, he contended,thst it enviesaged a

compulsive cause of action, necessitating filing of a
suit and that the threst thereof, should be given effect
to. This wee not the case, in regard to the applications

before the Tribunal, he seid, as the threst (csuse of

action) arose as far back as 1581 end therefors RUKHMABAI's

case was not relevent, he asserted.

Q& 34.The

i



- 27 -

34, The dicts of the Supreme Court in
CDLLECTOR, LAND ACQUISITION case, he submitted,
only smplified the scope of Ssection 5 of the
Limitatidn.ﬁct, in relation to the original
jurisciction of the Court and nothing more. B8esides,
there wss no application from any of the applicsnts
in the present cases for condomation of delay, he
argued, He therefore plesaded ,that the dictavin the
ebove case, did not ceme to the svail of the
epplicents end urged,that all ﬁhe epplicetions be
rejected in limine on the impediment of limitation

and pnon—maintainability.

35, I have exgmined cerefully,the avermenis
of both sides,on the quéstion of iimitation and non-
maintainabilify of the applicatione, As stated in
1953 A1l 747 F8 (BANKEY LAL BABU), the rules of limita-
tion eré prims facis, not substéﬁtive rules but are
rulés‘of procedure end they neither créate any rights
in fsvour of eny person nor define or cregte any
csuses of action but merely prescribe that remedy
could be exercised,only upto a certain period snd
not subsequéntly. Though 81l the rulings relied upon
by both Coc.msél for the applicents, may not sguarely
govern the ceces before ma(in fect sode of them as at
S.Now (v) and (xi), in the tabuler statement,at pare 25
above, are beside the poinf), it is clear therefrom

that
Q@U
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that the Court/Tribunal, has to exercise its discre-
tion judiciously,while condaoning deley, tsking duly
into asccount,the psculiar facts and circumstances

of esch case.,

36, It is seen from the case produced by
the respondents,on my direction,that R1 hsd, by
his letter deted 23-7-1980,addressed to R2,reques-
ted for clarification. in r;gard to fixation of pey
in TP under FR 22-C,as this had resulted in -~-----
substentisl recovery of cverpaymsent made, to illus-
trate which,he had cited two specific instsnces snd had
sent several ;eminders thereon, but to no aveil,as
is evident from his subsequent Letter deted 27-5-1981,
addressed to R-1, Pending clarification from R-1, R2
is seen to have abesyed overpayment of emoluments to
the concerned employees, on account of pay fixation
as ahove, The whole matter thus appears to be in a

nebulous stata(vide pares 15 and 16 zbove),

37. Shri Papanna stated,that the sbove
reference deted 23-7-1980,was made by R~1 suo motu,
without ény repressntation having been macde in this
regerd, by sny of the affected employees, Scrutiny
of the pertinent case papers rsyveals, that this does
not accord uith facts, as the Karnataska ESIC employ=

ees .had addressed 8 representation to the concernéd

authorities

Q@
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authorities éarlier?in regard to pesy fixation

and recovery of overpayment, Some of the employees
namely, Shri T.A,Raman Kutty and Shri C.S.Gopsl Sharma
similarly plaGed like the spplicents in the ceses
before me are seen to hesve addressed a written

representstion in this regerd,to R-1 later on 24=6-1981.

38, Shri Holla submitted,that his clients were
not susre of the Memo dated 23-6-1980 issued by R=1,
to all the Regionsl Directo;s of ESIC and of Memo
deted 21-7-1980 iszued by R=2,to all the Rocel Offics
Managers of E3IC on 23-7-1980,in regard to pay fixetion
in TP and.there?Ofe,ﬁo cause of action could have
earisen to them,uith refsrence to these memos., This
does not seem to be credible,considering the oversll
facts of the csse and perticulerly,the fzct,thet come
of their ﬁolléagues‘uho were in like situation, had
-agiteted the mastter,before the concernéd authorities,
It is therefore zppasrent,that the applicants were
at lesst,incirectly aware of the implicstions of the

aforesaid two memocs,

39, Nevertheless,the fect remains that R=1
stayed recovery of overpsyment as a result of fixation
of pesy under FR 22-C in TP and this geve the applicsnts

a glimmer of hépe of relief but that hope ssems to hsave

Z ~been belied even though more than 8 years have elepsed.

A
)} ), {ks Some
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Some of ths empLOyeeé,@ihed than the epplicsnts

before me ssem to have apprioached the High Court
of Judiceture, Kernataka in11983 through Writ
Petitioms &8s in GDPAL SHARMA's case;'for relief,
after having waited for ﬂequy 3 years,

40, Shri Srinivesan esubmits,that since the
above collsaguses of his CI%EﬁtS,UhD were similarly
placed,héd approached the ﬁigh Court of Karnstaka
for redress, his clients tHought it proper,to awsit
the result of their writ pdtitions and not to

|

rush to Court,relying on the dicts of ths Supreme

‘ |
Court in INDER LAL YADAV's case,

41, The statemsnt o# thri Peapanna,that the
ceuse of écticn for all thé applicants srose as long
as 8 years back,uith rafergnce to the date of their
revised pay fixation, is not true in all ceses,ss in

some ceses, the pay was solfixed imn 1982 and even

1984 (para & ahove). |

42, Taking e holistic vieu of all the above
fects end circumstances aﬁé considering specially,
that even after a lapse oflas long as 8 years, the
respondents have not es ys? rasolved the questicnof
fixetion of pay in the TP énd waiving of rscovsry
of overpayment of emoluments ,in respect of the
affected ESIC employees snd have thus left them
in "beguiled expectation" so far, keepingthe matter

'3
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yet slive, 1 feel it would be unfeir in this
factwsituation to hold the bar of limitation and
maintalnability against the applicents. The
dicta of the Supreme Court in INDER LAL YADAVY's
cese, really comes to their aid, specially when

theit colleegues in GOPAL SHARMA's case,had approa-

‘ched the High Court for redress,within a reasonable

periocd of 3 years.

: 43, The contsntion of Shri Papanna,that R=1
should not have inde?initely awaited instructions
frum R=2,0n the Letter dated 23=-7~1980, addressed to
him seeklng clarification 1n regard to pay fixation
but should have finelised the matter, inclusive of
recovery of overpayment of emoluments and that R2 was
not bound to gige him @ reply, on the face of it, is

bizarre and exposes the administration to Uﬂjustifiéble

cellousness but justifisble criticism. It is hoped.

that the respondents will resoclve the matter now at lesst,

without Purther loss of time,bearing in mind the

legal maxim that the lau alusys sbhors delay = lex

delationes semper exhoarret, For the reasons aforestated,
- i

the zctual csuse of sction for the gpplicaen ts, in my
view, arose from the dete of the decision of this
Tribunel, namely 26=5=1987 in GOPAL SHARMA's case,
which resulted,in an invidious distinction between

those employees,who spproached the High Court/Tribunal

K%) v and

/
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and those who did not, violating there&y,the

principle aof equality,enshnined in Articles 14

gnd 16 oﬁﬁhe Constitut ion, The applicents ere

seen to have represented thereafter,to the

concerned authoritiss,uith ithe desired expedi-~

tion,for redress,as is svident from the details

furnished in para 11 sbovz.

44, In view of the foregoing,I overrule

the preliminary objection raised by Shri Paspanna,

in regerd to limitetion and maintainability.

45, The next question fervently canvas-

eed by both Counsel,uas on: the law of "binding

precedents”, recognised in Article 141 of our

Constitution, according to which,6they urgsed,that

the decision of thie Tribunal in GOPAL SHARMA's

cese(para 9 sbovse), which was on all fours, with

the cases before me, wes binding on the respon-

dents, Shri Srinivesan relliesd on the following

rulings,to buttress his cage:

(i) 1985 I1 LLJ 303
(PIARA LAL & ORS.

v, STATE OF PUNJAB

& ORS.)

Decleretory judgments of

the Court dealing with the
legality of status, rules

and Govt.Policies are binding
not only on ths parties,to.
the leqsl procesdings but on.
others also, who may be '
affected incidentelly, by

such declaration.

990.033,




(1) (2) , (3)

(11) 4985 sSCC{L&S)526 Thosa who could not come to
( INDRAPAL YADAV v, . Court,nsed not be at e disadvan-
U.0.1. & ORS,) tage 85 compsred to those who

rushed irfto the Court, If they
sre otheruise similarly situated,
they sre entitled to similar
- treatment, i f not by any one.
else, at the hande of thils
Court,

(1i1)ATR 1988(2ICAT 518 Not sxtending berefit of e

Principal Bench, judgment, to others,uho uere
New Delhi. - similarly placed but mever &
(AwKeKHQRNRl& ORS. party to that judgment,would

amount to discrimineticn,
‘vs. UsDoTe & ORS.) Oy b iive of Articles 14 and
16 of the Constitution.

—s._..e-cmmmo¢4nm“mmmmqpmmmmwssmmmmmpmasmn¢Qm4-n¢QQMEm«@mmmmammmmam-

'~ 46, Shri Srinivasen rélied on the follouwing
decisions to bring out,thet im like cases,the persons
should not be {reated dif ferently Eﬂﬂ%ha judgment
should be the same;

(1) AIR 1985 5C 1124 (P.SAVITA & ORS, v, UDI)
(ii) Appln.No.1205/88(F) decided by the

Bangalore Bench of the Central Admini-
strative Tribunel on 9=12-1388,

@7; thri Srinivesan,alsavinuokeq%he principle
of judgment in £E£,enuﬁciated by the Bangalore Bench
of the Tribunal, in fpplications Nos.120, 1537, 1605
to 1607 and 1626 of 1986, decided on 30-3-1987, to -

Jﬂ_ to
which I was a party. That matter releted/revision of

pey scales of Field Investigetors in the Netiopel Sample

/

curvey Organisstion, It was held therein,that the

judgment

&

"
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judgmsnt of the High Court Jf Judicature of Karnataks
in an ellied cese was a judgment in fem and wes
therefore epplicasble to s8ll other persons simileriy
gsituated 3s the writ petitiqners,'who vers not

.parties to that judgmsnt,

48, Plecing relianceon AIR 1385 &C 180 (oLca
TﬁLLIS & ORS. v, BOMBAY MUNICIPAL CORPORATION & ORS.)
he stresssd, that ths Supreme Court had obssrved in
that case,that procedure uhich ié unjust or unfair
in the circumstsnces of a case,attrects the vice of
unreascnablaness ,thereby vitiating ﬁaé law,uhich
prescribes thét procedure and consequently the
action taken under it, It had further observed, he
said, thet %héiaction must firstly beudihin the scope
of the asuthority conferred by law and secondly,it
must be reasoneble. Shri Svrinivssan elleged,thst
none of these principleé'uene follouwed by the
respondents in the cese of His clients speciaslly when
it sntsiled ecivil consequeﬁqes to them,in substaptial
loss of emoluments,as 3 resQlt of erroneous fixetion
of peyAin the TP, No show gause notice wes given to
them he submitted, before their pesy was fixed in TP,
fo their greve detriment, This uas grave violation
of ths principles of natural justice, he stated.

)

—

0'0.035
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49, Shri Holle, Counsel for the applicants

. in the Ist Set of applications, relied on the

following dicta of the Supreme Court in AIR 1961

S.Ce 1457 .(DARYAD & ORS, v, STATE OF U.P, & ORS.)

to bring home the point,of binding nature of the

decision ,rendsred by this Tribunal, in GOPAL SHARMA's

cases

"The argument that res judiceta, is

a technicel rule and as such,is
irrelevant in dealing with petitions
under Art.32 cannot be accepted, The
rule of res judicatas as indicated in
S.11 of the Code of Civil Procsdurs
has no doubt some tschnicel aspects,
for instance the xule of construc-
tive res judicats may be said to be
technicaly but the besis on which the
said rule restis is founded on consi-
derations of public palicy, It is in
the intsrest of the public at large
that a finslity should attsch to the
binding decisions pronounced by
Courts of competent jurisdiction

and it is slso in the public interest
that individuals should not be vexed
twice over with the same kind of
litigation, If these two principles
form the foundation of the gensral
rule of res judicata they cannot be
treated as irrelevant or imacdmissi=
ble even in desling with fundamentsl
rights in petitions filed under
Art.32, '

X X KX XX XX
X X ) XX XX xX

The binding cheracter of judgmants
pronounced by courts of compstent
jurisdiction is itself an essential
part of the rule of law, and the rule
of lau obviously is the bseis of the
administration of justice on which
the Constitution lsys so much emphasis.”

Q%g | 50.Shri

—

~
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50, Shri Holla slso ellaeged, as avgued by ‘

Shri Srinivssan, that the respondents had violated

the principles of natural justice,uhile fixing the

pay of his clients in the TP,

51,

Shri Holla submitted,that the Special

Leave Petition filed by the zespondents in GOPAL SHARMA's

cese,in the Suprems Court was

that judgmen? had become

rejscted and therefore,

pinding in all similar ceses,

52, In rebutting the doove contentions of both

Counael for the applicamts,

that the veri
the point of "binding nature"

GOPAL SHARMA's cace, had

cates

n

before 'the Tribumal, in

hri Papsnna submitted,

ous rulinge cited by them,to bring home

of the judgment in

no gpplication to the present

that, the judgment in

that case,hound only the perties thereto and not

others, The fszct that th

e Supreme Court had rejected the

tpecisl Leave Petition in GOPAL SHARMA's case, could

rnot, for the reezons

cetions Khos.t

4=12~1388, he

—d

eaid, leed to

in GOPAL SHARMA's case had a

present casces,

53, Referring to INDER

only the declaretion by ¢

stated by this Tribunal in Appli-

708 to 1486 of 1988, recently decided on

infer, thet the decision

binding effact, on ihe

PAL YADAV's cese, he szid,

he Supreme Court under Article

1449 of the Constitution was blindirg on all partiss

gimilerly
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similarly situsted and which had not approached it,
The judgment of this Tribunal or of a High Court, he

submitted cid not have such a -binding effect.

54, Besides, Shéi Pepsnna contended,that the
applicants could not regard themsslves,ss éimilarly
placed, as compared to the spplicents in GOPAL SHARFMA's
case, There ugs a8 patent difference he sesid, between
bthcse who zpproached the Court and those who did not,
though otherwise theip grievsnce may be similar. The
appllcqnts 1ﬁ>gieseﬁt cases, he tﬁere?ore afgued could
-ncx claim parity,with those in GOPAL SHARMA's case., For

like rvessong, Shri Papanns submitted, the applicents

could not seek henefit fram DARYAD'S czse too,

55, Tﬁe dicta of the Supreme Court in the cass
o? DLGA TELLIS cese, he submitted, had no relevance
to the present applicetions, as the applicanits could
not complain of violation of nmatural justice,uhen
Fof eight long years they acguiesced without demur in

the fixatlion of their psy in TP,

56, At regarde A.K.KHANNA's case, Shri Pepenna
eubmitted, that the questions of limitastion snd jurisdic-
tion, were not razised therein, no principle¢ were leid
ﬁoun in the decision therein gnd t%e po;nts urged before
this Tribunsl, were not directly in issue and therefore,

‘4 merely
the decision in that case wes/recommendatry and advisory

t

-%ﬁ~ 57.5hri

in nature,
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| .
57. Shri Papanna did
ruliﬁgs)cited by hoth Counee

the point of judgment iﬁ

=1

59,

tions on the above polnts,
D

upcn by both Couneel

their point on the question
I
decision in GOPAL SHARMA's ¢

m end its implicetions,

not repct o the oithser

1 and in perticuler, on

o]
/]

smitted,that in GOPAL

5 urged in the present
ned by the Tribumal and

13t ceee ,would not sguarely

carefully the rivel conten=

The variouse tulings relied
> applicants, to acdvance
of binding effect,of the

ces®, are spposite to the

present csses, In perticul

ST

in the czse of A K KHANNA by the Pripcipal Bench

of'the Central Acministretiv
[ I

|

Wwith which 1 deferentislly
|

PAL YADAV has a direct beer

question,

60, The sutmission m

that the deLis

cisions of anly

a binding effect in like ca
did rot

the High Court or this Trib

New Delhiy

W

Tribunal,
~oneut and in that of INDER

ing and concludes the

ace by Shri Papenna

the Supreme Court hsve

ses. where the psrties

snpesr before the Court, but not those of

unel is indeed stertling.

I g

i
'
H
i

Such

|

the ratio of the decision
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Such a submission can emsnate only from an inadeguate
comprehension of our Copstitution and hes to be
rejected se patently ill-founded.

)

61, The other distinction,uhich Sk i Papanne
{
saugh?to maks bstween the parties which appssred

before a Court and those which did not, though otherwise
theipr case was alikse, éo 85 to stete that they were not.
similarly placed)seems to me a8 an overwrought figment
of imegination. If such a guasint view is taken, I &m

‘afraid, that the legsl mexims: de similjbus idem est

r00

judiclum(i.e., in like ceses,the judgment is the same)

or in copsimite casy, consimite cebet esse remedium(i.e.

fn similer ceses,the remedy shoﬁld be similar) would

only remain on peper and the poor litigent would only

be vexed,by driving him to Court needlessly,at no
“little expense and herdship,es pointedly observec by

the Supreme Court  in INDER PAL YADAY's case,

62. As regards the guestion of Judgment in rem
urged by Shri Srinivesan (pere 47 ebove), to which
Shri Papanna did not resct, it is pertirent, to refer

to thé decisiqn of a 3-Member Bench in Applications

Nos.27 end 28 of 1987 (JOHN LUCAS & ANR.v. THE ADDI-
TIONAL CHIEF MECHANICAL ENGINEER,.SUUTH CENTRAL RAILUAY
& ORS,) decided by the Bangelore Bench of the Centrsl
Rdministrestive Tribunel, wherein Hon'ble Shri Justice

K.Madhav Reddy, Chairmen, e¢peaking for that Bench,

\ &%} : observed

e



observed ss under:

"Quite apartvfrom}the above this should
be so becsuse in "service metters® any
judgment repdsred, except perhaps in
disciplinary proceedings, will sffect
someone or the other member of the
service. The interpretation of Rules
governing a service by the Tribunel,
while it mey bensfit one claes of
smployees, may adversely effect another
class, So slso upholding the cls im of
senjority or promotion of one may infringe
or affect the right of another. The judg-
ments of the Tribunel may not, in that
senge be strictly judgments in persongm
affecting only the parties to that peti-
tion; they would be g®judgments in rem.
Most judgments of the Tribunal would Qg
judgments in rem and the eame Authori-
ties implesded as respondents both in
the esrlier end [the later applicetions
would have to implement the judgments,
If a party affected by an earlier judg= -
ment is denied the right to file s
review petition|end is driven to file
an original spplication under S5ec.19,
apart from the %ikelihood of conflict-
ing judgments being rendered, the
Authoritiss req¢ired to implement
them being one and the seme, would be in
e quendsry. Implementing one would
result in disregerding the other,"

63. In the context 4? the above observeation
in JOHN LUCAS casse, it ﬂs abparent,that the decision
in GOPAL SHARﬁA's case ﬁas the linesments of a judg-
ment in rem and therefc;e,is binding on all those

similarly plsced but who did not approech the Tribunel.

64. The submission of Shri Papannz that the

decision of this Tribungl in A.K.KHANNA'S cese is

only recommendatory or sdvisory in ngture and

é& _therefore

?



therefore not binding, on the face of it, seems
ludicrous, If the Tribunels were to give merely
hortative or didactic decisions, without those
decisions binding the respondents, es envisioned

by Shri Papanns, learned Coﬁnsel for the respon-
dents, of what avail are such decisions to a
litigent in treveil, knocking at_the doors of

this Tribunal for relief? Perﬁaps only‘the learned

Counsel cen find an answer!

65. The contention of Shri Papanna (para 56
above) that all the points urged in the present
applications, were not argued and gone into dépth
in GOPAL SHARMA's case, is not true. Thet decision
expressss entire agreement,ﬁith the judgment rendered
by this Tribunal, in Applications Nos.170 and 171 of
1986 (H.S5.SADASHIV v. U.0.I. & ORS.) on 11-12-1986,
ﬁo which I was a party. The judgment in SADASHIV!'s
case, has examined in great detail, all the relevant
aspects involved in the present ceses and therefore,
it is disingenuous for Shri Papanna to contend, that
in GOPAL SHARMA's case, the matter uas not examinsed

,in deptho

66. Questions such as whether the post of
UDC 1/c is a cadre post, whether it cerriee higher
responsibility than that of UDC, hsve ell been dealt

b4 with

—
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with at length, in SADASHIP'S cese., In that ' .

cese, it hes been clearly steted (para 20),

that the principle enunciated in the sllied
cese, in Writ Petitjon No.@OBG of 1970, filed
by Shri V.R.Hegde, was beibg given effect to,
lest it should result in i%vidioQS discrimine-
tion, betusen Shri V.S.Hegdse on the one hand
and the epplicants on the bther, uhich.uae not |
desireble. The fespondentb would need to
reglise, that perpetuétioniof such discrimina-
tion among employees, simiuarly circumstanced,
would not conduce to admlnustrative efficiency

end harmony.

67. Shri Papanna sub%itted, thet the post
of UDC I/c, wes filled in from amongst the UDCs,
not strictly in order of skniority but according
to the willingness of the.bmployees. This was
refuted by Counsel for thelapplicants, by produc=
ing e copy of the Nemorendbm dated 14= 7-1978, issued
by the Admlnistratlva foiMer of the ESIC. I have
perused the seme and noticb, that it is explicitly
stated therein, thet the post of UDC I/c is to be
pilled in, strictly sccording to seniority, unless
a senior agrees to forego pis cleim, for eppointment
to this post. The Smeisqion of Shri Pépanna on
this point, therefors is ill~-founded. |

.

- 68. In
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68. In the end, Shri Papanna submitted,that
in case the respondents did not succeed in these
cases, the epplicant's may be given the benefit
of FRZZZ-E,thy'Uith prospective but not retrospec-

tive effect.

69. I have given due thought to this

submission of Shri..Papanna.

70. In the light of the above discussion,
1 hold,that the decision rendered by this Tribunal
in GOPAL SHARMA's case on 26-5-1987,governs the

present céseéjﬁdtatié mutandis eand is binding on

the rQSpdndents. As the decision in the said
cases concludes all other points urged in the
applicetions before me, there is no resson to go

into those points again,

71. In the result, I hold,that the applicents
are entitled to fixation of their 1nitial pay in
the TP (i,e., HC, Rssistant,Insurance Inspector or
Manager Grade~11l ,as the cese mey be, )in accordence
with FR 22-C ,with reference to the pay drsun by them
as UDC I/c,immediately prior, to sppointment in the

IP. The respondents shall fix their initial pay

accordingly and grant them all consequentiel arrears,

with retrospective effect within a period of 3(three)
months, from the date of receipt of this order.,

f
\dl » 72.The

-~
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72, The applicst

in the above terms. No
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