
CENTRAL ADNINISTRATIVE TRIBUNAL 
BNGALORE BENtH 

Commercial. Complsx(BDA) - ndiranagar 
• ängalora 	560 038 

Dated 	L3 -JAN Vf 

APPLICATION NC. LO 101585 1614 T01621 	- 
P-121 	AND 1875/88(f 

Applicants Rspondnt 

Shri T.K. Pandarish & IS Ore V/s 	The Regional Director, ES! Corporation, 
Bangalore & another 

To 

1. T.k. Paridariah Shri .  6. Shri N. 	agadekaveera..: 

Head Clerk Head Clerk 

ES I Corporation E S! Local Office 

Regional Office aj inagar Shiv 

No.10, Binny Fields - Bangalore - 560 001 
Bangalore - 560 023 

Shri S.S. Kisyaaran 

2. Shri V. Ramachandra Rao Head Clark 

Head Clerk ES! Corporation Regional Office 

ES! Local Office No, 10, Binny Fields 

Sreeramapuram Bangalore - 560 023 
Bangalore - 560 021 

8, Shri K.R. Subbaraman, 

3. Shri T,R. Santhanaeundaram Head Clerk 

Head Clerk ES! Corporation Local Office 

ES! Corporation Local Office 
Malleeware. 	et-- °:----- 

Nagéppe' 8I6k- 
Bangalore - 560 055 

Bang6lare. - 56Oe21 9. Shri S. Sreedhara 
•-' 	-. 	- 

Head Clark 

4. Shri S. Ramachandran 	. 
ES! Corporation Regional Office 

Head Clerk No. 109  Binny Fields 

ES! Regional Office 
Bangalore - 560 023 

No, 10, Binny Fields 10. Shri E. Natarajan Bangalore - 560 023 Head Clerk 
ES! Corporation Regional Office 

S. Shri P4.5, Seetharam No. 10, Binny Fields 
Manager Bangalore - 560 023 
ES! Local Office • 
Tilak Nagar 11, Shri P. Kunhiraman 
GUflthakal - 515 801 Head Clerk 
Andhva Pradesh ES! Corporation Regional Office 

No. 10, Binny Fields 
Bangalore - 560 023 

• ...2 
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7, Shri V. Narasinhe liolla 
Advocate 
No. 1762 1, 6th Main 
90' Block, II Stage 
Raj aj inagar 
Bangalore - 560 010 

18b Shri S.K. Srinivasan 
Advocate 
INO. 10, 7th Temple Road 
15th Cross, Malleawaram 
lBangalore - 560 003 

1g, The Regional Director 
Employees State Insurance Corporation 
ESIC Building 
No. 10, Binny Fields 
Bangalore - 560 023 

The Director General 
Employees State Insurance Corporation 
ESIC Building, Kotla Road 
New Delhi - 110 002 

21. Shri N. Papanna 
Advocate 
99, Magadi Chord Road 
Vij ayanagar 

560 040 

12, Shri M.S. Tankeali 
Manager 
ES,! Corporation Local Office 
Bijepur 

Shri V. Gundu Rao 
Manager 
(SI Corporation Local Office 
Dharwad 

Shri N. Narayanaswamy 
Manager 
(SI Corporation Local Office 
Nanj engud 

Smt 8.K, Seetha 
Manager 
(SI Corporation Local Office 
Nalleswaram 
Bangalore - 560 003 

Shri S. Shamanna 
Manager.  
(SI Corporation Local Office 
Harihara (II) 
Harihara 
Chit radurga District 

5ubject : SENDING COPIES OF ORDER PASSED BY THE BENCH 

Enclosed herewith please find a copy of ORDER passed by this Tribunal in the 

above said applications on 23-12-88. 

kFIcER 

Encl $ As above 
	 (uoIc!AL) 



IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 
BANCALORE BENCH: BANGALORE 

Dated the 23rd dey of December, 1988 

Before 

THE HON'BLE MR.L.H.A.RECO, MEMBER(A) 

APPLICATIONS NOS,1580 TO 1585 DI 1988(1) 

C/u. 1614 TO 1621 OF 1988 & 1810 and 

1875 of 1988(r): 

1, T.K.Pendarjeh 
5/0 T.G.Krishnamurthy, 
HeadClerk,ESIC Regional 
Office, Bangelore-23. 

Applicant in P.1580/88 

V,Ramechandre Reo 
5/0 late D.Vittel Ro, 
Heed Clerk,ESI Local Office, 
Sreeremapurem, Bangelore-21. 

T.R,Santhanasunderem 
S/o T.S.Raghunathacherye, 
Head Clerk, 
[SIC Local Office, 
Nageppa Block, 
Benglore-21. 

-do- P.1581/88 

-do- P.1582/88 

4e S.Ramechandran 
S/o V.5.5engamehwera 
Heed Clerk, [SI Regi3nel Office, 
Bang2lore-23, 	 .. -do- P.1583/88 

5. N,S.Seetharam S/o N.Sreekan-
teiah, Manager, ES! Local 
Office, [SI Corporation, 
Tilak Nager,Cuntakal-515 801. 	-do- 	P.1584/88 
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N.Jegadekeveera 
S/o Late A.fegesh Roo  

Head Clerk,E5I Loca]. Office, 
Shivejineger,Bangelorel. 

S.S.Kumaran 
49 years, 
Head Clerk, Regiore 1 Office, 
ESIC, Ban.gelore560 023 

81 K.R.Subramen,55 years, 
Head Clerk, Local. Office, 
ESIC. Mellesuerem West, 	- 
Bangalore55. 

Applicant in A.1585/88 

-do- 	P.1614/88 

-do- 	P.1615,188 

9, S,Sreedhere 
52 years, Sf0 G.Sempangi Neiclu, 
Head Clerk, Regioel Office, 	-do' 	P.1616/88 
ESIC, Bangelore-23. 

1O.E.Naterejan, 
48 years, 
S/o K.Elleppe, 
Head Clerk, 
Regional Office, 	 -do- 	P.1617/88 
ESIC, Bengelore-23. 

11.P.Kunhireman 
47 years, 
S/o P.Remankutty Guptan 
Head Clerk, 
RD of ESIC, Bengelore-23. 	 -do- 	P.1618/88 

12,M.B.Tenkseli 
56 years, S/c Shim Rao, 
manager Lo. 
ESIC, Bijepur 	 ., 	 -do- 	P.1619/88 

13.V.Gundu Reo, 

49

Yeer S/o 8.V.arenappe 	

-do- 	P.1620/88 
Manager, Local Office of ~ESIC 9 
Dhe rued. 

14.M.Ferayenasuemy, 
52 years, S/o F'luniswemy, 
Manager, LO of ESIC, 
Nenjangud. 	 .. 	 -do- 	P.1621/88 

........ 



15. Smt.B.K.Seethe 
W/o K,N.Daserethi, 
Manager, ES! Local Office, 

Mellesuaxam,Bangelore-560 003. 	Applicant in P.1810/88 

16.S.Shemanne S/o S.V.Subbe Rec 
Manager, Local Office(Harihere II). 
ES! Corporation, HARIHARA. 
DeuangereTq. 	 —do 	P.1811/88 

(Shri V.Neresimha Holla,Pdvocete for applicants 
in Ppplicetions Not. 1580 to 1585/88 and 
1810 and 1875 of 1988. 

" 	S,K.Srinivasan, Advocate for the applicants 
in Application Nos.1614 to 1621/88.) 

1. The Regional Director 
Employees State Insurance Corporation 
ESIC Building, No.10 Binny Fields, 
Bengelore-560 023. 

2, The Director General 
Employees Stste Insurance Corporation 

j '  Kotle Road, 

( 	 , 	NEW DELHI—tiC 002. 	 .. 	Respondents 
in all the 

" ? V 	 applications. 
j( 	 '4 

4' 

(By Shri M.Papenna, Counsel for Respondents) 	
S 

These applications coming on for hearing 

this day, the Hon'ble Member(P) made the following: 

ORDER 

These are in all 16 applications, filed under 

Section 19 of the Administrative Tribunals Pct,1985, 

uherein,the. main prayer is,to direct the respondents(R) 

to 
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to fix the pay of the applicants (),in the 

post of Heed Clerk ('HC' for short) under 

Fundamental Rule ('FR' for short) 22—C,with 

reference to the pay lest drawn by them, in 

the pay scale of the post of Upper Division 

Clerk In-cherge ('uDC I/c' for short, as 

distinguished from 'LJOC' i.e., Upper Division 

Clerk) with retrospectiv8 effect end to grant 

them all conseqitial relief, inclusive of 

arrears of pay. 

Shri Nerasimha Holla, learned Counsel,eppeers 

for the epplicøts in Applications PJ05.1580 to 1585, 

1810 and 1875 of 1988, which for ease of reference, 

shall be designated as the '1st Set', while Shri S.K. 

Srinivesen,leerned Couneel,appeers for the applicants 

in Applications Nos.1614 to 1621, which for like 

reason, shall be designated as the 'lind Set'. 

Shri M.Papenne, leerned Counsel appears for all the 

respondents,in both the Ist and the lind Set3.of eppli 

cetions. 

Since both the sets of applications are alike, 

in point of facts end law, they are heard together 

and are dealt with by a common order. 

The background to these cases is succinctly 

brought out, by the following tebuler statement.,furnish 

ing the relevant details of the service curriculum 

vitee of the venous appllcents(designeted by their 

C, 	 respective 
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respective Application Nos.to facilitate reference) as based on the date furnished 
by the respondents: 

----------------------------------------------------------------------------------------------------------- 
Fixation of 	pay(f)p.m. 	in 

Date ofappointment to Pay(Rs)p.m. 	imme- the post 	fHC or its equi- 
Applice the poets of: diately prior to valent. 
tionNo. 	------------------------------- -- promotion as HC --- 	- 

D I. . 	• 	H.C.. • 	• 	o i 	• 	S 
n  the post of --------------_ Original 	Revised 

J 	0 --------- 

lar) I/c. 	equivalent. (deemed) 	(large) 
Date 	Pay 	Date 	Pay 

1 	 2 3 	 4 
S----------------------------------------------------------------------- 

5 	6 7 	8 	9 	10 
Os __________ 

I. THE 1st SET 

428/- 	455/- 	24-9-79 455/- 22-7-81 455/ 

i1.6.L 
O.B.7 to 3  

2 6.3.79 
to 

21.9.79 

11.10.76 
to 

30. 10, 76 

24.11.76 
to 

10-4-77 

2-5-77 
to 

6.10. 77 

17 .4.78 

22.9.79 

15 .5.79 

2. 73 
to 
8. 73 

31.8.73 
to 

10. 6.75 

- 
'hd 	 - 

452/-i - ( 	47O/- 	23-3-79 

428/-I 	4'O/- ' 	17-7-80 

428/- 	J_,-J/ - 

404/- 	 22.8.78 

416/- 	455/s 	22.8.78 

1580 
	

23.10. 69 

1581 
	

1-10-66 
In 

1582 
	

9.11.70 

1583 
	

9.11.70 

1584 
	

12.7.65 

24.9.1979 

25- 1-79 

7-7-80 

10 • 9 • 79 

16.8.73 
to 

30. 8. 73 

470 22.3.84 470/ 

440/- 6.8.80 455/ 

455/- 27-4-81 4551 

425/- 

455/- 
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---------------------------- 
31.8.75 10.5.76 428 455 22.8.78 470 23.11.82 455+ 

ISPP. to 
9.5.76 

1585 9.11.70 30.8.79 3,10.79 416 440 3.10.79 440 1.8.80 440 

to to 
2.10.79 4.1.81 

1.5.81 440 - 9-6-81 455 455 

1810 6.10.66 25,5.78 416 - 25.5.78 440 - 
7.7.78 31.7.78 416 440 30.9.78 440 17.6.81 440 

to 
31.7.78 

1875 1,10.66 1.10.70 
to 

3,1.71 
5.5.75 

to 
11.6.78 12.6.78 452 485 22,8.78 485 17.8.84 470+ 

I5PP. 

II. THE lind SET. 

1614 15.4.60 15.1.79 15-2-80 452* 440 16.3.81 470 - - 
16.2.83 488 - 10.3.83 515 - 

(*Penelty of etoppege of 2 Increments due, 	imposed on 1.2.77 & 	1.2.78) 

1615 20.2.67 13.6.78 
to 

6.7.78 
1.8.78 .. 	1-779 452 455 1.7.79 455 13.12.82 470 
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1616 	3-2-67 	20-5-78 	13-3-79 	440 	455 - 23.3.79 455 17.6.81 	455 

1617 	15.12.68 	11.4.77 	1.7.79 	428 	455 	3.1.83 	455 	1981 	455 
to 

20.3.79 
1618 	9.11.70 	22.8.79 	3.10.79 	428 	455 	3.10.79 	455 	1982 	455 

1619 	2,12.66 2.5.78 	26,3.79 	476 	485 	17,4.79 485 6.8.80 500 

1620 	9.11.10 	16.8.79 	10.9,79 	428 	455 	5.9.79 	455 	- 	455 

17 	 24-2-81 	440 	- 	11-3-81 	470 	- 	- 

1621 	1.10.66 	10.5.76 
to 

11.6.76. 

	

4,1.78 	120.79 	452 	470 	3.2.79 	470 	 - 

NB: (.i) PP' means "Personal pay"
a-------------------------------------------a_a__a 

(ii)The details of the period intervening between promotion,from the post of UDC I/c(or in some CseS 

from that of UDc) to that of HC or the posts equivalent thereto 	not furniahed,theae minuti.ee 
beingunnecessary. This period is said to cover events s5h7betve, joining time, transit 
period etc. 

(iii)lhere are some gaps/disparities here and there, in thj'A,66 riinishey the respondents., 
which would have to be filled in/resolved 11' need be 't(the tirna of\

d, 
mpliance with the 

decision* in these cases. 	

8 •••SI• 
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The applicants are all serving in the 

Employees' State Insurance Corporation, Karnataka 

Region(ESIC(K), for short) under R-1. 

According to the recommendations of the 

IlIrd Central Pay Commission, the pay scales of the 

employees in the Employees' Stete Insurance Corpora 

tion, came to be revisad,with effect from 1-1-1973. 

The comparative pay scales of the respective paste 

before and after revision,were as follows: 

------------------------------------------------------- 

S No 	
Category 

	

of•poet. 	PriQr to 1.1.1973 	After 1.1.1973 
--------------------------------------------------------- 
(i) 	(2) 	 (3) 	 (4) 
-------------------------------------------- 
(1) 	U.D.C. 	130-5-160-8-200 	330-10-380EB12 

EB-8-'256-EB-8- 	500-EB-15-560. 
280. 

	

UDC I/c 	130-5-160-8-200 	42512530EB15 
EB-8-256-EB-8- 	560-20-600. 
280-1 0-300-Plus 
Charge Allowance 	 - 
of Rs.25/- per 
mensem. 

(iii) HC or Assie- 210_10_290_15_ 	425'15500EB-15- 
tent or 	320-EB15-435. 	560-20-700. 
Inspector or 
Manager Gr. 
III. 	 - 

NB: Consequent to revision of the pay scales the 
Charge Allowance of Rs.25/- per mensem came to be 
discontinued. 

Some of the applicants are said to have 

been promoted to the poets of Assistant, Insurance 
M 

Inspector$ or Manager Grade III(eg. R.No.1583) from 

that 
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that of UDC or UDC I/c. All these three posts, 

are said to be identical,in. the time-scale of pay, 

with that of IIC viz., Rs.425-15'50081556020700 

(Revised). All these four categories of posts,which 

are the terminalposts of promotion,in the cases 

before me,in which the applicants contend,that their 

pay has not been correctly fixed under FR 22—Cuill 

be designated as a classas the Terminal Poet('TP' for 

short) for the sake of correct connotation. 

8. The applicants claim 1that their pay on 

promotion to the post in the TP,from the post of 

UDC I/c,ought to have been fixed1n accordance with 

FR 22—C with reference to the pay t* drawn in the 

post of UDCl/c and not in that of UDC, uhich was a 

stage lower.. They allege 1thet RI denied them this 

benefit and fixed their pay insteed,uith reference 

to the pay last dreunby them,in the pc't of UDC. 

ve They further claim ,that the TP,enteils higher responsi 
/ 'E' 	

' 	"-.. '9 	 - 
' 	 lities,than that of UDC I/c and therefore,they are 

to the benefit of FR 22—C, with reference to 

t4ie pay lest drawn by them1in the post of UDC I/c, 
If 
/while fixing their pay in the TP. 

9. They •atate,that their colleagues in the 

ESIC similarly placed like them 1hd filed ApplictionS 
(1)4 

tos.67 to 69 and 78 of 1987/before this very Bench of 

the Central Administrative Tribunal fc.S.COPAL SH1RMA 

& 3 ORS. —vs.—  DIRECTOR GENERAL, (SIC, NEU DELHI & ANRJ 

ad 
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and had succeeded in getting a decision in their 

favour, in deriving the benefit of FR 22-C in the 

fixation of their pey,ln the TP,with reference to the 

pay last drawn by them,in the post of UDC I/c. The 

operative part of the judgment,rendered in the afore-

said applications on 26-5-1987 reeds thus: - 

05 We have considered the rival 
contentions carefully. We do 
not agree with Shri Papanna 
that merely because the appli 
cant held poets of UDC i/c as 
a temporary arrangement they are 
not entitled to the benefit of 
FR 22-C. We are unable to under-
stand how the posts of LDC i/c 
can be treated as ex-cedre posts. 
As a matter of fact posts of 
UDC i/c existed at the material 
time in every 'department of 
Government. Therefore, we do 
not agree that these posts were 
excadre posts disentitling the 
applicants to the benefit of 
FR 22C on their appointmt as 
Head Clerks. We have gone thro-
ugh the decieipn of this Tribunal 
in A.Nos.170 and 1.71/86 and we 
are entitely in agreement with 
the decision rendered therein 
that the post 'of Head Clerk 
carries higher responsibilities 
than that of a, UDC i/c and is 
in fact a promotional post. We 
therefore hold that the appli-
cants are entitled to fixation 
of their initial pay as Head - 
Clerk under FR 22C with reference 
to the pay drawn by them as 
UDC i/c immediately before their 
appointment to the post. The 
respondents uill fix the initial 
pay of the applicants accordingly 
and pay the applicants all conee 
quential arrears flowing there-
from. 

6. In the result, the applica 
tione are allowed. Parties to bear 
their own coats." 

c4_ 	 1O.The 
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10. The applicants state,thataoon after 

they came to know of the above order, dated 26-5-'1987 

of the Tribunal, they represented to R-1,to extend 

the benefit of that order to them. Some of themuho 

did not get a favourable reply from R1, submitted a 

further representation to R-2. 

Ii. The following tabular, statement furnishes 

at a glance,the relevant datils of the dates relatin.g 

1.,• . I,  

fixetion of pay of the appli-
cant, in the TP. 
their representation thereon 
toR-1 and R-2; end 

(M)the reply of RI and R2,to 
these representations. 

_ - -- Os---------C .............. 
Dte pertaining to 

A.No, 	Fixe- Repn.to Disposal Repre 	Dispo Filing - 
tion of 	R-I 	.. of reprs- santa- 	sal of 	

of appini, 
before ;nion tion2 	reprn. 	the Tri- 

-

Vo'-

--------  -------- ------
.2_-----  - 
1st Set: 

II-( 
\\'( 	 22.7.81 26.5.87 21.6.88 27.7.88 19.8.88 29.9,1988 

.1581 22.3.84 25.4.88 	 3.8.88 3.9.88 

1582 6.8.80 28.4.88  

1583 27.4.81 20.4.88 	'I 	 27.7.88 19.8.88 
1584 	

- 	- 

1585 
1810 
1875 

L. I I,OL 	I I..QO 

	

13.5.88 
	

29.7.88 

17.6,811 	25.4.88 
	

II 	 1.8.88 

17.8.84 	7.6.88 
	

ft 

lind Set 

2.9.8 
2.9.88 10.11.88 

24.11 .88 

.. .....12 
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II. lind Set: 

(i) 	( 2) 	(3) 	(4) 	(5) 	(6) 	(7) 

1614 10-3-83 21-4-1988 21.8.88 	- - 	3.10.88 

1615 13.12.82 25,4.88  

1616 17.6.81 21.4.88  

1617 1981 - 	$1 

1618 1982 - 
1619 16.8.80 25.5.88 - - 
1620 1979/81 28.4.88  

1621 30.5.88 
----------------------------------------------------------------- 

1.8.88 2.9.88 	I' 

The appiicts have appended copies 

of their representations as above to RI and R2 

and of the replies of the latter thereto(negetivjng 

their request) on their respective applications. 

Aggrieved, the applicants have approa-

chad this Tribunal ,through their presert applica-

tions Pr redress. 

The respondents have filed their reply 

to Applications Nos.1614 to 1621 of 1988, resis.ng  

the same. These were heard by me an 25.11.1988 and 

their further hearinguas adjourned to 8.12.1988,to 

enable counsel for the respondents,to produce certain 

documentswhich were considered by me as essential4  to 

help resolve the preliminary objection of limitation 

raised by Ii.&m. When the matter in regard to the 

aforesaid applications came to be further heard on 

8.12.1988, Counsel for the respondenta filed some 

of 
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of these documents ,along with a statement of 

additionsl objections,in respect of R.Nos.1614 

to 1621, serving a copy thereof on the Counsel 

for the applicente in these cases. He however 

expressed inability to argue the matter,ouing to 

unforeseen urgent reasons nd prayed for a short 

adjournment. The matter was therefore adjourned 

to 20-12-1988,to be heard along with the connected 

applications aforementioned. 

15. When the cases were heard on 20-12-1988, 

Shri Papanna furnished copies of the following 

references on my direction: 

(1) Letter No.53,R274 17.1.76 Estt.Oated 

23.7.1980 addressed by R-i to R-24eeék- 

ing clarification regarding fixation 

of pay, in respect of (JOC I/c,on implemen- 

tation of the revised scale of 	pay, 

pursuant to the recommendation of the III 

Jk Central Pay Commission,uith reference 

to the instructions issued in this regard 

by R2,in his Memo dated 23-6-1980 

Rihad cited thereintwo specific 

ceses,one of Shri V.Krishnamurthy and 

the other of Shri M.5.Sreepada Rao 

resulting in recovery of substantial 

excess payment of 	emolumenta,on account 

of revised fixation of pay in the TP. He 

had steted therein,that quite a number 

of cases necessitated review,in this 

light,to help determine the total quantum 

of recovery of emoiuments,owing to revised 

fixation 
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fixation of pay, RI had therefore sought 

instructions fror R2,in regard to fixe-

tion of pay of tt e employees concerned 

and had brought I .0 his notice,that pend-

ing clarificatlo, from R2,in the matter, 

recovery of exce' s payment in these two 

cases was abeyed and these two incumbents 

were being allou ,d to continue to draw the 

emoluments as at present. 

(ii) D.O. Ltter No,53,A.27.I7.I,75 

Estt.,I dated 27-6-1981 addressed by RI to 

the Regiorel Dirctor, ESIC under R2, 

inviting'attentin to his earlier letter 

dated 23.7.1980 aforementioned, and to 

the several remi,ders sent thereon and 

impressing the need for instructions early, 

in regard to fixtion of pay in the TP, 

thato 
He had ?ürher 8teted therein/about 

20-25 cases were involvedwhere excess 

recovery of emoluments was to be effected, 

according to the revised pay fixation 

and had brought to the notice of R2,thet 

this recovery was ateyed,pending instruc-

tions from him. 

Shri Papanne inormed,that R2 has not 

yet issued instructions inthe matter, either in 

regard to fixation of pay or recovery of excess 

payment of emoluments. 

As ascertained born Shri Papenne in the 

course of the hearing, peyof the applicants in both 

sets of the applications1  was fixed twice in the TP 

as 



as under: 

(1) The pay was originally fixed 

under FR 22(a)(ii) (Cols.7 and 8 

of the tabular statement in paxe-4 

ebov!7 with reference to the pay 

drawn as IJOC 1/c immediately prior 

(col.6 ibid) to promotion in the 

TP, safeguarding however, the pay 

drawn as UDC I/c. 

(ii) The above pay was later revised 

(Cols.9 and 10 ibid) under FR 22(C) 

with reference to the deemed pay 

drawn as IJOC(col.5 ibid) without 

safeguarding houever,the pay drawn 

as UDC I/c (Col,6 jbid),uhich resul-

ted in substantial recovery of the 

emoluments already draun1by the 

employees,eccording to the original 

pay fixation. 

18. Shri Papanna filed a reply to A.No.1580 on 

20-12--1988,countering the sane1serving a copy thereof 

on counsel for the applicant therein, and submitted 

that he proposed to adopt the saue in respect of the 

remaining applications in the 1st set. 

19. When Applications in the lind Set 

came up for hearing on 25111988, Shri Papanna 

raised the following preliminary objections. Firstly, 

he aubmltted,that these applications were not filed 

individually, in Form Ies prescribed in Rule 4 of 

131 	 the 



- 16 

the Central AdministrativeTribuna1(PrOcedure) 

Rules 1987, but in a combined form,which was not 

permissible under these Rules and therefore,theee 

applications could not be entertained by this 

Tribunal. 

On the face of It, this contention 

of Shri Papanna seems captn and does not ring 

true,as the "seeming" infirmity,does not in any 

manner fetter the even course of justice. It must 

be remembered,that the reason of law is the soul 

of law and in that context,, one has to bear in 

mind the legal maxim,that too much subtlety in law 

is disco u n t ana nc ed 	nihil subtilitas j j• 	L!probetur. 

This Tribunal has accordinçly entertained many epplica 

tions of the like,hithertof'ore. In this background, it 

is epparent.,that Shri Papanne is making a fetishof1the 

so called infirmity and tharefore,his contention in 

this regardhes merely to be stated to be rejected 

outright, as bereft of merit. 

Shri Pepenna next raised the other preli—

minery objection,in regard to the lind Set of eppli 

cetions, on the score,thet they were hit by the bar of 

limitstion,under Section 21 of the Administrative 

Tribunals Act,1985. He it4reted this impedFnent,in 

regard to the let get of epplicetions also, stating, 

that the cause of action had arisen,for all the 

applicents7 es long back as between 1980 to 1982. He 

also 
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also urged,that all these applications were not 

maintainable, as the grievance therein.,arose 

from ender of pay ?ixationpessad on a date 

more than 3 years immediately preceding the consti-

tution of this Tribunal i.e., 1-11-1985 and there-

fora1thia Tribunal in the light of its decision 

in AIR 1985 CAT 203 (V.K.MEHRA v. THE SECRETARY, 

UNION MINISTRY OF INFORMATION AND BROADCASTING) 

had no jurisdiction, power or authority &o enter-

tain this application and therefore,theee applica-

tions were liable to be rejected In  

He pointed out,that ESIC, New Delhi, 

had by its memo dated 23-6-1980(Ann.R-1, in the 

1st Set) clarified inter alia,to all the Regional 

Directors of ESIC, as to the manner in which the 
& post of4 

pay in thfHC should be fixed. This was iterated 

by R1by his Memo dated 2171980(Ann.R2),to all 

the Local Office Managers of ESIC. It was stated 

in the said Memo,thet the post of UDC I/c,would be 

\'C\ treated as an ex-cadre post,till the Recruitment 

Regulations for the said post,were finalised and 

that the pay in the post of HCwould be fixed under 

FR 224C)r,wlth  reference to the pay drawn as LJDC,on 

the date of promotion as HC. 

Shri Papanna a?firmed,that the pay of 

all the applicants was fixed accordingly,on their 

promotion 



- 18 

promotion to the post of HC. ed they accepted 

the some without demur,over the yeers. inclusive of 

the instructions contained in the aforesaid memos 

dated 23-6-1980 end 21-7-1980. In these circum-

8tancea, he esserted,that the applicants were 

barred by limitation and also estopped from question 

ing their pay fixation,in the post of HC,at this 

distance of time. 

Shri Papanna asserted ,that none of the 

epplicants,hed addressed any representation to 

the concerned authorities in the £SIC,thet they were 

aggrieved with the fixation of their pey,in the TP, 

according to pare 17 above, except those submitted 

by them to R1(end by some,to R2 as well) as indica-

ted in pare 11 above. As long a period varying from 

6 to 8 years had elapsed, from the dete,the actual 

cause of action had arisen to them, he stressed, eid 

therefore.,the applications he submitted, were hit by 

the bar of both limltetion,as well as maintainability. 

Countering the question of limitation and 

maintainability,raieed by Shri Pepanne,et the threshold, 

Shri Srinivesan, Counsel for the applicants in the 

ITSet, relied on a long catena of rulings as under, 

to develop his argument: 

5.PJo. 	Citation 	 Ratio 

---------------------------- -------------------------------- 

(1) AIR 1982 Ce],307 	In considering the question of 

/UMAR VEDA KANTHFk 	
delay, the merits of the case 
should be taken into account as 
also the effect of delayed 

& ORg 	grant of relief. 



(vii)AIR 1988(2) CAT 499 
Calcutta. 

VA 

,( 	,* 

(ANANTHA KIJMAR MONDAL 
V. U.O.I. & 0R5.) 

n aaa - a e an na flen 	 a 

a - a a - 	 a eaSe 	a 	 as 

(ii) AIR 1982 Delhi 83 	Delay in making petition would 
(S,C.MPLIK v. P.P. 	not be a ground for rejecting 
SHARfIA). 	 relief if appointment had been 

unconstitutional1 

(iii)A 986ATC 531 	Limitation for approaching the 
ANOHAR- 	 Tribunal,cornmences from the date ITARA1V NANDANtJAR 
. 	 of rejection of the represente- 

tion,ageinst the impugned order. 

(iv) AIR 1986 SC 508 	Suit filed within 3 years from 

(RACHUBIR JHA vs 	the -date of communication of the 
STATE OF BIHAR & 	order of rejection relating to 

ORS.) 	 discharge of a Government servant 
Bar of limitation docE not apply. 

() AIR 1986 SC 2086 	Petition challenging jflt 
(K.R.MUDGAL & ORS. 	seniority ,filed after 18 years 
v. R.P.SINGH & ORS.,) after jssu:ance of the let 

Seniority Ljst,dismissed on 
grounds of laches. 

NO 1986 ATC 531 
Bombay Bench 

(1ANoHAR SITARA1 
NANOANUAR v.IJ.O.I) 

Limitation commences from the 
date of rejection of represerits 
tion (relating to retrospective 
promotion as a result of revisior, 
of seniority). 

Claim ror Overtime Allowance 
relating to the period from 
34,66 to 18,8.72 	Applicant 
became aware of his right only, 
after the right was establi-
shed by a judgment delivered 
on, 30-5-79. Applicant there-
after made representetion 
starting from 1980 onwards. 
All representations remained 
unanswered. Final decision 
taken on 11-8-1986 when the 
claim of the applicant and 
others similarly placed employ-
ees were rejected.etition 
filed on 23-2-87claiming the  
above relief - Application 
held to be not barred by time. 

1i 
	

. . . . 20 



- 20 - 

(1) 	 (2) 	 (3) 

(viii) AISLJ 1987(1)CAT 489 	Limitation starts with refe- 

	

Patna Bench. 	 rence to representation and 
(MAJOR YUDHISTIR SINCH not advice of a decision 
v. G.O.I. & ORS.) 	(relating to retirement). 

AIR 1988(1)CAT 1, 
Principal Bench,Delhi. 
(e.Kur'lAR v. U.O.I. 
& ORS.) 

AISLJ 1988(2) CAT 217 
Calcutta Bench. 
(81BPS CHPKRPBORTHY & 
ORS. -vs.- U,0.I.& Ors.) 

Limitation runs from the 
date of rejection of the 
representation and the se 
will not hold good where the 
Deptt. concerned,chooses to 
entertain a further represen-
tation and considers the sane 
on merits before disposing 
of the some. 

Limitation does not apply, 
since the applicants were 
constantly pursuing their 
claim when the cause arose 
in mid-seventies. Their 
claim was said to be under 
consideration and was not 
negatived. Application filed 
in 1987,was not hit by limi 
tat ion. 

(xli) 1987(2) PtTC 852 Calcutta 
Bench. 
(KANAK KUMAR SINHA vs. 

CHAIRMAN, CENTRAL BOARD 
OF DIRECT TAXE2S & ORS.) 

(xiii) 1987(2)ATC 444 Jab,Bench 
(GOPAL ANANT MUSALGAONKPR 
-vs. UOI & ORS.) 

Applicant was discharged in 
1959 and reappointed in 1962. 
The intervening period was 
treated as break in 1979. 
It was held that the 1959 
order merged with the 1979 
one;, hence there was no bar 
of limitation. 

The delay of aLut 6 years 
on the pert of the respondents 
in settling arrears of sale-
ry was unconscionable; hence 
interest was awarded. 

Court or Tribunal has the 
judicial discretion to decide 
the plea of lathes and remis-
ness1n filing writ petitions 
depending on reasonableness of 
circumstances in each case. 
In the ease of fundamental 
right there is a continuing 

(xi) AISLJ 1988(2) 
Delhi Bench. 

(RAMNATH CHADHA 

CAT 273 

v. u.o.i.) 

wrong 
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2 2 	 -.------.--- 

wrong ,so long as the claimant 
is in service and it is not 
redreesed(In thiv casB, the 
Tribunal exercised diecrtion 
of condoning delay or latheS 
(18 years) as the petitioner 
was a low-paid functionary 
(peon) and was in indigent 
circumstances. The ma'tter 
pertned to xeversion for 
failing in confirmation test). 

(xiv) 1987(2)PTC 32 
Jabalpur Bench 

(riuNNILAL v. IJOl 
end ORS,) 

Petition riled 24 years after 
entering service in regard to 
change of date of birth. Emplo-
yee was illiterate. Identity 
card issued by the Employer 
supporting his claim. Delay 
condoned on this circumstance. 

(xv) 1988(6) ATC 609 
Jodhpur Bench 

(LAXMANDAS v. U0I 
& ORS.) 

iL 

41 	(xvi) 1988(8) ATC 49 
, 	RBALPUR BENCH 

(SUSHILA 8A1 v. 
UoI & ORS) 

Applicants were awaiting 
decision of a case end 
thereafter.submitted representa 
tion relating to their rever-
sion.. uleanwhileqthe period of 
limitation expired. Delay was 
condoned,in exercise: of 
discretionary power on the 
premise,that the applicants 
were justified to await the 
decision. Guidelines for 
condonation of delay as enum9r 
ted in AIR 1987 SC -1353(Collec- 1. 
tor, Land Acquisition case) 
were outlined and their import 
was brought out. 

Employee expired on 25-9-1984. 
Widow was informed on 29-10-85 
that she was entitled to 50 
of the Provident Fund dues, 
Notice under Sec,80 of the 
CPC,uas issued on 28-11-1985. 
Application was filed on 
25-11-1985. This was held to 
be in time. 

26.Shri 
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25. Shri Srinivasan therefore submitted,in 

the light of the above rulings,that the question 

of limitation had to be decided on the merits of 

each case and the Tribunal could exercise its 

judicial discretion ,in doing so. He asserted that 

his clients had a strong Case to prove,thet the 

delay if any,on their part,in approaching this 

Tribunal was unconscionable, in the peculiar ?act 

situation of their eases. He vehemently refuted the 

allegation of Shri Papanna ,that his clients had 

acquiesced in the fixation of their pay in the TP 

as shown in pare 4 above. He said that the matter 

was under consideration of R1 but as there was no 

progress, some of the employees who were similarly 

placed as his clients,as in GOPAL SHARMP%'s cese(para 9) 

filed writ petitions in the High Cour.t of Judicature, 

Karnateka in 19831efter waiting for a reasonable time, 

for a favourable decjsion from the respondents. Those 

writ petitions came to be transferred, to this Tribunal 

he said, consequent to enactment of the Pdministretive 

Tribunals Pct,1985. His clients he seidwere hopefully 

awaiting the decision in that case,relying on the dicta 

ci? the Supreme Court in 1985 scc(i&s) 526 CINDER PAL 

YADAV & Ors. -vs.- U.O.I. & ORSJ that those who could 

not approach the Court,need not be at 8 disadvantage, 

as compared to those who rushed to it and that if they 

were otherwise similarly situated, they were entitled 

to 
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to similar treatment, if not by anyone else, 

at the hndsof the Court, 

27, Shri Srinivasan assiduously argued, 

that his clients, were sufficiently vigilant., as 

to their cause of action.,in the light of the 

above dicta of the Supreme Court and had promptly 

represented their grievance to R1 and R2(by some 

of them) for redress, when this Tribunal rendered 

its decision on 26'5-1987 in GOPL SHRA's case, 

as is seen from the details furnished in pare-li 

above. He therefore vehemently pleaded,that his 

clients were not hit either by the bar of limita-

tion or meintainability1as alleged by Shri Papanna. 

28. Shri Holla, Counsel in the 1st Set of 

applications urged.,that It was the primary duty 

and responsibility of the respondntsto fix the 

pay of his clients correctly,under the statutory 

rules viz,, FR 22-C on their promotion from the 

post of UDC or (JOC I/c as the case may be, to the 

TP, but they felled to. do so,in the case of his 

clients.,even after the decision of this Tribunal 

in GOPAL SHPRMAs case on 26-5-1987, until which, he 

stated, his clients were not aware of the correct 

position in regard to the fixation of their pay. 

The cause of action for them arose as on the date, 

&I  - 	 when 
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when the above decision wasp rendered by this 

Tribunal in GOPAL SHARr1A's case, wherein the 

applicants were similarly placed. The respon-

dents he argued, could not make an invidious 

distinction between those who approached the 

Court/Tribunal for redress and those who did 

not, even though similarly circumstanced, to 

substentiete which, he sought to derive support 

from INDER PAL YADAV'a caSe (pare 26) relied upon 

by Shri Srinivasan. 

29, He subrnitted,thet his clients had promptly 

submitted their representations to Ri and R2(some 

of them) for redress,as shown in pare-li above, no 

sooner than this Tribunal rendered its decision on 

26-5-1987,in GOPAL SHAR1A's case. 

30. He invited attention to the Order dated 

22-71981(Ann.H) issued by R-1,in regard to fixation 

of pay in TP and pinpointed,that the name of orof 

his clients viz., Shri T,K.Pandarish(A-1580) appeared 

therein. He focussed attention on the concluding pare 

of Ann.H, which reads thus: 

"The Regional Director has also approved 
that recovery of exess payment of pay 
and allowances arising out of re-fixation 
of pay/increment ordered above, upto the 
date of issue of Hqrs. memo under refe-
rence, may be kept in abeyance, till the 
Hqrs. decision for the reference made by 
this office on the said matter is recei-
ved." 

31 • In 
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In the above background, Shri Halls 

argued, that the question of correct refixation 

of pay in TP,not only In respect of P150, but 

of all others in the 1st Set of applications, who 

were similarly circumstsnced,wes very much alive, 

as even though more than 7 years had elapsed 9 no 

decision seems to have been arrived at,on the 

proposals said to have been sent by RI to R2,89 

long beck as/1981 and the entire matter was still 

unresolved, and was in a state of flux, he submitted. 

In these circumstances, he trenchantly pleaded ,that 

it illbehoved the respondenta,to hold the bar of 

limitatjon and maintainability, against his clients. 

Besides, he pointed out, that neither Ri nor R2 

had in their reply to the representations,?iled 

by the applicants (para11 above),40 pointed out, 

that the ems were barred by limitation. 

Shri Hoj],a endeevoured to bolster his 

case on this point, relying not only on the rulings 

also on the 40 already Shri Srinivasan, cited by 	 but 

)JJ following further decisions: 

0 	 - 	OOS 0 - - 000000 	 0 	 - 
\.* 	- S.No, Citation Ratio 

(1) (2) 

(1) MR 1960 SC 335 
(RuKW99AI u. LPLA 
LKSH1INARA1N & 
OR S.) 

There can be no "right to sue" 
until there is an accrual of 
the right asserted in the suit 
and its infringement or at 
least a clear and unequivocal 
threat to infringe that right 
by the defendant against whom 

the 
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(2) 

------------------------------------------------------------ 
F 	

(3) 

the suit is ifl8tjtUted. 
Were a particular threat 
gives rise to a compulsory 
cause of action, 	depends 
on, 	a question whether that 
ttllreet erfectively invades 
or jeopardise8 the said 
right. 

AIR 	1987 SC 1353 Principles for a liberal 
(COLLECTOR,LAND approach towards condona 

1CQUISITION, trion of the delay enuncis 
ANANTNAG & RNR. ted 7highlighting 	inter e.lia, 

'vs.— IIST.KATIJI that when substantial justice 

& ORS.) and technical consIderations 
are pitted against each other, 
the cause of 	substantial 
justice is to be preferred, 
for the other,sida, cannot 
claim to have vested right, 
in injustice being done 
because of nondeliberete 
delay and that refusing to 
condone delay1can result in a 
nerItoriouS matter being 
thrown out at the very 
threshold and the cause of 
justice defeated. 

33. Shri Papanna, in reply, sought to rebut the 

contentions of both Counsel, on the point of limitatlm 

and maintainability and distInguish the varithus rulings 

relied upon by them.,to buttress their cafe. Referring to 

RUKHMABAI'S case, he contended 9 thet it envisaged a 

compulsive cause of action,necessitetiflg filing of a 

suit and that the threat thereof, should be given effect 

to. This was not the cesa,In reerd to the applicationS 

before the Tribunal, he seiJ, as the threat (cause of 

action) arose as far beck ass 1981 and therefore RUKHI'lABAI'S 

case was not relevant, he asserted. 

Cy 	 34 The 



The dicta of the Supreme Court in 

COLLECTOR, LAND ACQUISITION case, he submitted, 

only amplified the scope of Section 5 of the 

Limitation Act, in relation to the originôl 

jurisdiction of the Court nd nothing more. Besides, 

there was no application from any of the applicants 

in the present cases for condonation of delay, he 

argued. He therefore pleaded ,that the dicta in the 

above case, did  not came to the avail of the 

applicants and urged 1that all the applicatis be 

rejected in limine,on the impediment of limitation 

and norrmaintainabIlity. 

I have examined cerefullythe averments 

of both sides,on the question of limitation and non 

maintainability of the applications. As stated in 

1953 All 747 F8 (BANIcEY LAL BABU),the rules of .lImita 

tion are prima 	not substantive rules but are 

rules of procedure and they neither create any rights 

E 	in favour of any person nor define or create any 
' .çc 	,1 

(c8u5es of action but merely prescribe that remedy 

AZ 

( 	 ould be exercised,only upto a certain period and 

Ii 
Aflot subsequently. Though all the rulings relied upon 

by both Counsel for the applicants, may not squarely 

govern the cases before maCin fact soe of them as at 

S.Nc.(v) and (xj)in the tabular atatemant,at pare 25 

above, are beside the point), it, is clear therefrom 

that 



1 

_ 28 - 

that the Court/Tribunsl,has to exercise its discre 

tion judiciously,while condoning delay, taking duly 

into account,the peculiar facts and circumstances 

of each case. 

36. It is seen from the case produced by 

the respondentson my directionthat Ri had, by 

his letter dated 237-1980addresaed to R2,reques 

ted for clerificetionin regard to fixation of pay 

in TP,under FR 22'C,as thié had resulted in - 

substantial recovery of overpayment made, to illus 

trata which.,he had cited two specific instances and had 

sent several reminders thereon, but to no evail,as 

is evident from his subseçuent Letter dated 2761981, 

addressed to R-1. Pending, clarification from R19  R2 

is seen to have sbeyed overpayment of emoluments to 

the concerned employees, Qfl account of pay fixation 

as above. The whole matter thus appears to be in a 

nebulous tte(1dø pares 15 and 16 above). 

37, E.hri Papanna steted,thet the above 

reference dated 2371980.)wes made by R1 suo moth, 

without any representation having been rñade in this 

regard,by any of the affected employees. Scrutiny 

of the perti-nent case papers reveals,that this doss 

not accord with facts, as the Karnateka ESIC employ 

oes.,had addressed a reprersentation to the concerned 

euthoritlas 
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authorities earlier,in regard to pay fixation 

and recovery of overpayment. Some of the employees 

namely, Shri T,A.Raman Kutty and Shri CS.Gopal Sharma 

similarly piaed like the applicants in the cases 

before ma.,are seen to have addressed a written 

representation in this regerd,to R1 later, on 2461981. 

38, Shri Holla submitted,that his clients were 

not aware of the femo dated 2361980 issued by R1, 

to all the Regional Directors of ESIC and of memo 

dated 2171980 iesud by R2,to all the 'ocal Office 

managers of ESIC on 2371980,in regard to pay fixation 

in TP and there?ore 7 no cause of action could have 

arisen to them 1uith reference to these memos. This 

does not seem to be eredible.,eonsidering the overall 

facts of the case and particulerly,,the fct,that some 

of their colleagueawho were in like situation,had 

agitated the matter., before the concerned authorities. 

It is therefore apparentthat the applicarts were 

at .least,indirectly aware of the Implications of the 

aforesaid two memos. 

o f 	 39. No,ertheless,the fact remeins,that R1 

.) stayed recovery of overpayment as a result of fixation 

.' 	:o? pay under FR 22C in TP and this gave the applicants 

a glimmer of hope of relief but that hope seems to have 

been belied.,euen though more than 8 years have elapsed. 

Some 
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Some of the employees,othe:r than the applicants 

before me,soem to have approached the High Court 

of Judicature, Karnataka in 1963 through Writ 

Petitions as in G0PL SHR1A's case, for relief,  

after having waited for nerly 3 years. 

Shri Srinivesap suhmits,thet since the 

above colleagues of his clients,who were similarly 

placed,had approached the High Court of Karnetaka 

for redress, his clients thought it proper,to await 

the result of their writ petitions and not to 

rush to Court,,relying on the dicta of the supreme 

Court in INDR LAL VDAV's case. 

The statement of Shri Pepanna,that the 

cause of action For all the applicants,erose as long 

as 8 years back,uith reference to the date of their 

revised pay fixation,is not true in all cases, as in 

some cases, the pay was so fixed in 1982 and even 

1984 (pare 8 above). 

Taking a hol1tic view of all the above 

facts and circumetences ad considering specially, 

that even after a lapse of as long as 8 years, the 

respondents have not as yet resolved the question of 

fixation of pay in the T!P  and waiving of recovery 

of overpayment of emoluments ,in respect of the 

affected E5!C employees ad have thus left them 

in "beguiled expectation" so far, keepintthe matter 

yet 
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yet alive 	I feel it would be unfair in this 

fectsituation1,tO hold the bar of limitation and 

maintainability against the applicants. The 

dicta of the Supreme Court in INOER LAL YDRV's 

Case, really comes to their aid.,specially when 

their colleagues in GOPAL SHARMA's case,hed approa- 

ched the High Court for redress ,uithin a reasonable 

period of 3 years. 

43. The contention of Shri Papannathat R1 

should not have indefinitely eueited instructions 

from R2,on the Letter dated 2371980,addreS5ed to 

hirnseeking clarification in regard to pay fixation 

but should have finalised the metter,inclusi%Je of 

recovery of overpayment of emoluments and that R2 was 

not bound to give him a reply, on the face of it, is 
/ 

bizarre and exposes the administration to unjustifiable 

callousness but justifiable criticism. It is hoped. 

that the respondents will resolve the matter now at least, 

further loss of time,beering in mind the 

9 

	

a1 maxim that the law always abhors delay 	lex 

For the reasons ef'orestated, 

the actual cause of action for the applicai ts, in my 

view, arose from the date of the decision of this 

Tribunal, namely 2651987 in GOPAL SH1R11R'8 case, 

which resulted,in an invidious distinction between 

those employees,who approached the High Court/Tribunal 

- and 
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and those who did not, vioating thereby, the 

principle of equality, enshined in articles 14 

and 16 othe Constitution. The spplicts are 

seen to have represented tt1'u?reafter,to the 

concerned authorities with the desired expedi—

tion,.Por redressas is evient from the details 

furnished in pars 11 above, 

In view of the foregoing,I overrule 

the preliminary objection xeised by Shri Pepanna, 

in regard to limitation antI maintainability. 

The next questid1 n fervently canvas-

sed by both Counsel,uas on the law of "binding 

precedents",recognised in Prticle 141 of our 

Constitution, according to Llhich)they urged,thst 

the d&cjsjon of this Tribunl in G0PL SHRf1A's 

cese.(para 9 above), which, ws on all fours, with 

the cases before me, was biding on the respon-

dents. Shri Srinivesan rel.ed on the following 

rulings,to buttress his ca4: 

(1) 1995 II LL3 303 	tecleretory judgments of 
(PIARA LL & ORS. 	the Court dealing with the 
v, STRTE OF PUNJB 	legality of status, rules 
& ORS.,) 	 and Covt,Palicies are binding 

rot only on the pertles,to 
he legal proceedings but on. 

dthers also, who may be 
ffected incidentally, by 
such declaration. 
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------------------------------------------------------------ 
(3) 

-------------------------------------------------------- 

(ii) 1985 ECC(L&S)526 	Those who could not coma to 
(INDRAPRL YADAV v, 	Court1need not be at a disadvan 
U0h & 0R53 ) 	tege as compared to those who 

rushed into the Court. If they 
are otherwise similarly situated1 
they are entitled to similar 
treatment 9  if not by any one 
ele, at the hands of this 
Court. 

(jii)PTR 1983(2)CAT 518 	Not extending benefit of a 
Principal Bench, 	judgment, to otners twho were 
New Delhi. 	 similarly pieced but never '- 

party to that judgment ) would 

' o ' 	RS 	emount todiacrimineton 
V. 	c4. &u 	, 	oiative of krticles 14 and 

16 of the Constitution. 
------------------------------------------------------------- 

46. Shri Srinivasan relied on the following 

decisions to bring out.,that in like cases,the prson8 

should not be treated differently andthe judgment 

should be the eare 

(1) PIR 1985 SC 1124 (P.SMJITA & ORS. v. uoi) 

(ii) Mppl,NOo1205i88(F) decided by the 
E3angelore Bench of the Central 1drnini 
atretive Tribunal on 91219886 

47. Shri Srinivesan v 8180 invokethe princi3le 

judgment in r )enunciated by the Bangalore Bench 

the Tribunal, in Applications Nos.1201, 15379  1605 

to 1607 and 1626 of 19869  decided on 30319879  to 
to 

which I was a party. That matter relat''revision of 

pay scales of Field Investigetors in the National S2mple 

Survey Organisation. It was held therein,thet the 

judgment 
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judgment of the High Court of Judicature of Karnataka 

in an allied case was a judgment in rem ad was 

therefore applicable to all other persons similarly 

situated as the writ petitoner8, who were not 

parties to that judgment. 

48. Placing reliance on AIR 1986 SC 180 (OLGA 

TELLIS & ORS. v. BOMBAY MUNICiPAL CORPORATION & ORS.) 

he stressed that the Supreme Court had observed in 

that case,thet procedure wrhich is unjust or unfair 

in the circumstances of a case,ettracts the vice of 

unreasonablortesa,thereby vitiating the lewwhich 

prescribes that procedure and consequently the 

actIon taken under it. It bed further observed, he 

said, that 1action must firstly be,uithin the scope 

of the authority conferred by law and secondly, it 

must be reasonable. Shri Srinivasan alleged thst 

none of these principles were followed by the 

respondents,in the case of his clients,specially when 

it entailed civil consequences to them,in substantial 

loss of emolumentsas a result of erroneous fixation 

of pay in the TP. No show cause notice was given to 

them he submitted )  before their pay was fixed in 

to their grave detriment. This was grave violation 

of the principles of natural justice, he stated. 

S S 9 9 35 
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49, Shri Holla Counsel for the applicants 

in the 1st Sat of applications, relied on the 

following dicta of the Supreo Court in AIR 1961 

S.C. 1457 (DRYAO & CR5, v, STPTE OF U.P. & CR5.) 

to bring home the point,of binding nature of the 

decision ,rendered by this Tribunal1  in COPAL SHARMA's 

case: 

U 

The argument that res jUdiCatS 9 1s 
a technical rule and as such )is 
irrelevant in dealing with petitions 
under Prt,32 cannot be accepted. The 
rule of rca judieta as indicated in 
5,11 of the Code of Civil Procedure 
has no doubt some technical aspects, 
for instance the rule of construc 
tive rc-s judicata may be said to be 
technical; but the basis on which the 
said rule rests is founded on consi 
darationa of public policy. It is in 
the interest of the public at large 
that a finality should attach to the 
binding decisions pronounced by 
Courts of competent jurisdiction 
and it is also in the public interest 
that individuals should not be vexed 
twice over with the same kind of 
litigation. If these two principles 
form the foundatIon of the general 
rule of pea judiceta they cannot be 
treated as irrelevant or inedmissi 
ble even in dealing with fundamental 
rights in petitions filed under 
A r t0 32, 

xx 	xx 	xx 	xx 
xx 	 xx 	xx 	xx 

The binding character of judgrnent 
pronounced by courts of competent 
jurisdiction is itself an essential 
part of the rule of law, and the rule 
of law obviously is the basis of the 
administration of justice on which 
the Constitution ieys so much emphasis. 

50,Shri 
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Shri Hoila also alleged, as argued by 

Shri Srinlvasan, that the respondents had violted 

the principles of natural justice, while fixing the 

pay of his clients in the TIP, 

Shri Holla aubmitted.that the Special 

Leave Petition filed by the respondents in GOPAL SHARMA's 

cese,in the Supreme Court wes rejected and therefore, 

that judgment had become binding in all similar ceSeS. 

In rebutting the above contentionS of both 

Counsel for the applicants, Shri Papenna submitted, 

that the various rulings cited by them.to  bring hothe 

the point of 'binding naturet' of the judgment in 

GOPAL SHARMA's case, had no application to the present 

eases before the Tribunal, in that, the judgment in 

that case bound only the prties thereto and not 

others. The fact that the Supreme Court had rejected the 

Special Leave Petition in GOPAL SHARMA's case, could 

not, for the reeons stated by this Tribunal in Appli 

cations fos.1208 to 1486 of 1988, recently decided on 

14-12-1988, he said, lead to inrer,that the decision 

in GOPAL SHARMA's case had a binding effect,on the 

present cases. 

Referring to INDER PAL YADAV's case, he said, 

only the declaration by the Supreme Court under Article 

141 of the Constitution wass binding on all parties 

similarly 
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similarly situated and which hd not approached it. 

The 5udrment of this Tribunal or of a High Court, he 

submitted ,did not have such a binding effect, 

54 [esidea, Shri Papanna contended,that the 

spp.licats could not regard themseivas,aa similarly 

placed as compared to the applicants in COPAL SH/4R1A s 

case. There was a patent difference he said, between 

those who approached the Court and those who did not, 

though otherwise their grievance may be sim11ar0 The 
the 

applicants In/present c ees, he.  therefore argued, could 

not claim parity,with thoce in GOPAL SHARNP's cese, For 

like reasons, Shri Papanna submitted, the applicents 

could not seek benefit from DARYAO's case too. 

55. The dicta of the Supreme Court in the case 

of OLGA TELL IS cese, he submjtted, hd no relevance 

to the present epplications, as the applicants could 

not complain of violation of natural justice,when 

for eight long years they acquiesced without demur in 

the fixation. of their pay in TP, 

58, As regards A,K,KHANNAs case, Shri Pepenna 

( 

	

	 ) submitted,that the questIons of limitation and jurisdic 

tion, were not raised therein, no principles were laid 

oun in the decision therein and the points urged before 

this Tribunal,were not directly in ISsue and there?ore 
merely 

the decision in that ces westrecomrnenbry and advisory 

in nature. 

- 	57,Shri 



Shri Paperne did not react to the other 

rulingo, c1td by both toune1 and in perticuler, on 

the paint of judgment in rsm and its inplicetiCfl2 , CS 

argued by Shri Srinivasan. 

Shri Papanna Euhmitted'that in GOPAL 

5HfRMP.'s case, all the points uiged in the present 

epplic8tiOflsWEr8 not examined by the Tribunal end 

therefore the decision in tha t casawould not squarely 

govern the CaSCS now before the Tribunal, 

I have examined carefully the rival conten 

tions on the above points. The various rulings relied 

upon ,by both Counsel for the applicants .,to CdVCnCC 

their point on the question of binding effect,of the 

decision in COPIkL SHAR1A'S case,,ere apposite to the 

present cse5. 	In particular, the ratio of the decision 

in the cse of AKKHANA by the Principal Bench 

ofthe Central Administrative Tribunal, New Delhi, 

with uhich I deferentia)ly concur end in that of IND[R 

PAL YADPVhaS a direct biarinq and conciude the 

question. 

J. The sumission made by Shri Papanna 

that the decisions of only the supreme Coutt have 

a binding effect in like cases.where the parties 

did not epoeer before the Court, but not those of 

the High Court or this Tribunal is indeed startling. 

Such 
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Such a submission can emanate only from an inadequate 

comprehension of our Constitution and has to be 

rejected as patently ill-founded. 	
/ 

51. The other distinctionuhich Shri Papenna 

oughtto make between the patiea which appeared 

before a Court and those which did not, though otherwise 

their case was alike, so as to state that they were not 

similarly placed ,seems to me as an overwrought figment 

of imagination. If such a quaint view is taken, I am 

afraid, that the legal maxims 	 idem eat 

judic(i.e0, in like caaethe judgmt is the same) 

o r in consimite cesu, cons jmite debet @sse remedium( j 

in similar casesth$ remedy should be similar) would 

only remain on paper and the poor litigant would only 

be vexedby driving him to Court needlessly,at no 

little expanse and hardship ,as pointedly observed by 

the 5upreme Court.,in INDER PAL YADAV's case. 

62. As regards the question of judgment in,  rem 

urgedby Shri Srinivasan (pare  47 above), to which 

-\..hri Pepanna did not react, it is pertinent, to refer 

to the decision of a 3-Plember Bench in Applications 

Noa.27 and 28 of 1987 (JOHN LUCAS & ANR.v. THE A001 

r 	 TIONAL CHIEF mECHANICAL ENGINEER, SOUTH CENTRAL RAILWAY 

& ORS.) decided by the Bengelore Bench of the Central 

Administrative. Tribunal, wherein Hon'ble Shri JutiCB 

k.Pladhev Riddy, Chairmen, speaking for that Bench, 

observed 
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observed as under: 

"Quite apart from the above this should 
be so because in 'service matters" any 
judgment rendered, except perhaps in 
disciplinary proc1eedings, will affect 
someone or the other member of the 
service. The interpretetion of Rules 
governing a servjee by the Tribunal, 
while it may benfit one class of 
employees, may edversely effect another 
class. So also upholding the claim of 
seniority or pronotion of one may infringe 
or affect the riht of another. The judg-
ments of the Tribunal may not, in that 
senge be strictly judgments inperso1 
effecting only the parties to that petF 
tion; they would be 	judgments in rem. 
!'lost judgments of the Tribunal would bp 
judgments in rem and the same Authori 
ties implee-ae-d—ei respondents both in 
the earlier and the later applications 
would have to implement the judgments. 
If a party affected by an earlier judg-
ment is denied the right to file a 
review petition land is driven to file 
an original epplilcetion under Sec.19, 
apart from the likelihood of conflict-
ing judgments being rendered, the 
uthoritie8 required to implement 
them being one and the same, would be in 
a quandary. Implementing one would 
result in disregarding the other." 

63. In the context of the above observation 

in JOHN LL'CS case, it is apperent,that the decision 

in GOPAL SHARMI's case has the lineanents of a judg 

ment in rem and there?ore,is binding on all those 

similarly placed but who, did not approach the Tribunal. 

64. The submission of Shri Pepanna that the 

decision of this Tribunal in A.K.KHANNA'S case is 

only recommendatory or edvisory in nature and 

& 	

therefore 
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therefore not binding, on the face of it, 880m8 

ludicrous. If the Tribunals were to give merely 

hortativeor didactic decisions, ujthout those 

decisions binding the re8pondents, as envisioned 

by Shri Papenna, learned Counsel for the respon-

dents, of what avail are such decisions to a 

litigant in travail, knocking at the doors of 

this Tribunal for relief? Perhaps only the learned 

Counsel can find an ensuert 

65. The contention of ShriPapanne (pare 56 

above) that all the points urged in the present 

applications, were not argued and gone into depth 

in GOPAL SHARMA's case, is not true. That decision 

expresses entire agreement,with the judgment rendered 

by this Tribunal, in Applications Nos.170 and 171 of 

1986 (H.S.SRDASHIV v. U.O.I. & ORS.) on 11-12-1986, 

to which I was a party. The judgment in SRDASHIV's 

case, has examined in great detail, all the relevant 

involved in the present cases and therefore, 

( 	('c•' 	
iti's disingenuous for Shri Papanna to contend, that 

* 

jn'.GOPRL SHARMA's case, the matter was not examined 
I ,  

\ .-. 
	 in;de,jth. 

- - 	66. Questions such as whether the post of 

- 	UDC I/c is a cadre post, whether it carries higher 

responsibility than that of UDC, have all been dealt 

4 	 with 
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with at length, in S*DF4SHIV'$ case. In that 

case, it has been clearly stated (pare 20), 

that the principle enunciated in the allied 

case, in Urit Petition No.6086 of 1970, filed 

by Shri J.R.Hegde, was belLng given effect to, 

lest it should result in invidiouS discrlmifle 

tion, between Shri V.S.HeQde on the one hand 

and the applicants on the other, which was not 

desirable. The respondents would need to 

realise, that parpetuati0fl of such discrimlfla 

tion among employees, similarly circumstanced, 

would not conduce to administrative efficiency 

and her!nony. 

67. Shri Papanne submitted, that the post 

of hOC I/c, was filled in from amongst the UDCs, 

not strictly in order of seniority but according 

to the willingness of the employees. This Was 

refuted by Counsel for the applicants, by produc-

ing a copy of the Memora!ndum dated 1471978,i85U ed 

by the PdministratiVe Officer of the ESIC. I have 

perused the same and notice, that it is explicitly 

stated therein, that the post of UDC I/c is to be 

filled in, strictly according to seniority, unless 

a senior agrees to forego his claim, for appointment 

to this oost. The submission of Shri Pepanne on 

this point, therefore is ill-founded. 

68. In 
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In the end, Shri Papanna submitted1that 

in case the respondents did not succeed in these 

cases, the applicarCe may be given the benefit 

of FR 22-C,only with prospective but not retrospec 

tiva effect. 

I have given due thought, to this ' 

submission of Shri Papanna. 	V  

In the light of the above discussion, 

I hold,thet the decision rendered by this Tribunal 

in GOPAL SHARNA's case on 26-5-19879governs the 

present cases,mutetia mutendis and is binding on 

the respondents. As the decision in the said 

cases concludes all other points urged in the 

applications before me, there is no reason to go 

into those points again. 

In the result, I hold,that the applicants 

are entitled to fixation of their initial pay in 

the IP (i.e., HC, Assistant,Insurance Inspector or 

Manager Grade-Ill ,as the case may be,)in eccordance 

with FR 22-C ,uith reference to the pay drawn by them 

as UDC I/c,immediately prior, to appointment in the 

TP. The respondents shall fix their initial pay 

accordingly and grant them all consequential arrears, 

with retrospective effect within a period of 3(three) 

months, from the date of receipt of this order. 

72,The 
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72. The epplicetiOns are disposed of 

in the above terms. No order as to costs. 
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