CENTRAL ADMINISTRATIVE mmml.
_ BANGALORE BEWCH

LA B N X E BN

APPLICATION NCS.

Applicants .
Shri T.K. Pandarish & 15 Ors

To

1.

2,

3.

a,

5.

Gunthakal - §15 801
Andhra Pradesh

Commorcisl- Cm;uox(am)
Indiranagar
Bangalore ~ 560 038

botad + £ 3 JAN icvy

1580_TO 1585, 1614 T0 1621, - .. —

3810 AND 1875/88(F)

The aagionll Directot, £SI Corporation,

Resgondenta '

Bangalore & another

Shri T.X. Pandarish 6o :::z gieizgadekaveara~f~?-
:__*;ad Clerk ESI Local Office
. ESI Corporation Shivajinagar
Regional Office Banselore o 560 001
‘No. ‘10, Binny Fields 9 - ,
Bangslore ~ 560 023 7. Shri §.S, Kimaran
_ ' Head Clerk -
;';:‘: gi R:-“ha"d“ Rao ESI Corporation Regional Office
£s1 Loc:; office No, 10, Binny Fielde
$racramapuran Bangaloro - 560 023
Bangalore - 560 021 8. Shri K.R. Subbaraman.
Shri T.R. Santhanasundaram Egidcﬁigﬁtation Local Dffice
Hoad Clerk Malleswarem West- ——- -
ESI Corporation {geal offj,ee Bangaslore - 560 0S5
Regappa’) Bibékos
ganga."l.ore-'ﬁﬁﬁez?? 9, Shri S, Sreedhara
. l->~|n. LIS SR hand P o late mad mark .
Shri 8. Ramachandran :il fgrpgi2§;°?i:§3§°"al Office
Head Clerk raslore
. & -
ESI Regional Office ngelore = 560 023
No. 10, Binny Fields 10. Shri E, Nataraja
Bangalore - 560 023 ) H,:; Crork srejen
€S1 Corporation Regionel Office
Shri N.S. Seetharam No. 10, Binny Fields
Manager Bangalore -~ 560 023
ESI Local Office . .
"Tilak Nagar 11. Shri P, Kunhireman

- Head Clerk

€SI Corporation Regional Bffice

. No. 10, Binny fields

Bangaleore -« 560 023

ees2



12,

13.

14,

1s.

16.

Shri M.B, Tanksali

‘Managser

ESI Corporation Local Office
8ijepur i

Shri V. Gundu Rao

Manager

€SI Corporation Local Office
Dharwad

Shri M, Naraysnaswamy
Manager

ESI Corporation Local Office

Nanjenqud

Smt B.K. Seetha

Manager

ESI Corporation Local Office
Malleswaram

Bangalore - 560 003

Shri S. Shamanna

Manager

ESI Corporation local Office
Harihara (1I)

Harihara

Chitradurga District

Subject s

La a2 o

LES

20+

Shri V. Nerasimha Holle
Advocate

No. 1762, 6th Main

'C! Block, II Stage
Rajajinagar

‘Bangalore - 560 010

Shri S.K. Srinivasan
Advocate

INe. 10, 7th Temple Road
15th Croes, Malleswaram
Bangalore - 560 003

The Regicnal Director

Employees State Insurance Corporation

ESIC Building
INo. 10, Binny Fields
/Bangalore - 560 023

The Director Gsneral

Employees State Insurance Corporation

‘£SIC Building, Kotla Road
New Delhi - 110 002

Shri M. Papanna
Advocate

'99, Magadi Chord Road
'Wijayanagar

Bangalore - 560 040

SENDING COPIES OF ORDER PASSED BY TH! BENCH

Enclosed herewith pleesse find a copy of ORDER passed by this Tribunal in tre

above sa2id applicetions on 23-12-88.

Encl 3§ As above

(JUDICIAL)

!



IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
BANGALORE BENCH: BANGALORE

Beted the 23rd dsy of December, 1988

N - Befors

THE HON'BLE MR.L.H.A.REGO, MEMBER(A)

APPLICATIONS N0S.1580 TO 1585 OF 1988(F)
C/w. 1614 TO 1621 OF 1988 & 1810 and.

1875 of 1988(F):

o - T g S0 an TR 6B

1« T.K.Pandsrish
$/o T.G.Krishnemurthy,

| Office,Bangalore=-23,

2, V,Ramechendre Reo
S/o lete D.Vittsl Reo,
Head Clerk,ESI Local Office,
Sreeremapurem,B8angalore=21, =do-

‘3. T.R,Santhanasundaram
$/o T.S.Raghunathacharys,
Head Clerk, :
ESIC Locsl Office,
Nageppe Block,
Bangslore=21, -do-

4, S,Ramachandran
S/o V.S.%e2ngameshuara
Hesd Clerk, ESI Regional Office,
Bangelore-23, oo -do=~

5. N.S,Seetheram S/o N,Sreekan—
- teish, Manager, ESI Locel -
Office, ESI Corporetion,
Tilak Negar,Guntakel=515 801, -do-

Head Clerk,ESIC Regionsl Applicant in A,1580/88

R.1581/88

A,1582/88

~R.1583/88

A,1584/88

0000‘..2
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N

6o

7

8.

10.E.Netarajen, |

11,

12,M.B.Tankssali

13.V.Gundu Rso,

N.Jegedekeveera

S/o Lete A.Negesh Rao
Head Clerk ,ESI Locsl Office,
Shivejinagar,Bangalore-1. -

S$.5.Kumaran
48 ymers,

Head Clerk, Regiorel Office,
ESIC, Bangelore=560 023

K.R.Subreman,55 ysars,
Head Clerk, Locel Office,
£SIC, Mellesuarem Uest,
Bengelore=55, oo

S.5reedhera

52 years, $/o G.Sempangi |[Neidu,

Head Clerk, Regioml Office,
£ESIC, Bangaslore=23,

48 years,

S/o K.Elleppa,

Heed Clerk,
Regionel Office,
£ESIC, Bengslore=23,

P.Kunhireman

47 years,

S/0 P.,Remankutty Guptan
Head Clerk,

RO of ESIC, Bangelore=23.

56 years, S/o Bhim Rao,
Menager Lo,
ESIC, Bijepur X

49 yeers,

$/o B.V.,Naranappe,

Manager, Local Office cF}ESIC
Dherwad, .o

14.M,Nerayanasuamy,

52 yesrs, $/o Munisuamy, :
Menager, LO of ESIC, '
Nanjangud. L e

Applicent

-do=-

odo-

in A.1585/88

A.1614/88

R.1615/88

A.1616/88

A.1617/88

A.1618/88

A.1619/88

A.1620/88

A.1621/88

....Q...s




15, Smt.8,K.Seeths
W/o K.N.Daserethi,
Mmanager, ESI Locel Office,
Rsjajtnsaper,
Melleswerem,Bangelore=560 003, Applicent in A.1810/88

16.5.Shemenne S/o S.V.Subbe Reo
msnager, Locel Office(Harihare II)
£ESI Corporstion, HARIHARA,
Dswangere Tq. ) ~-do= A.181%/88

(Shri V.Neresimhe Holla,Advocete for applicents
in Rpplicetions Nos, 1580 to 1585/88 and ;
1810 and 1875 of 1988, :

" S.K.Srinivesen, Advocate for the applicents
in Applicetion Nos.1614 to 1621/88.)

-vs.-

1., The Regional Director
Employees State Insurance Corporation
ESIC Building, No.10 Binny Fields,
Bangelore=560 023,

The Director Generel
Employees Stste Insurance Corporation
ESIC Building, Kotla Road,
NEW DELHI-110 002, .s Respondents
: in 8ll the
applicetions,

(By Shri M,Papenns, Counsel for Respondents)

These spplicetions coming on for hearing

this day, the Hon'ble Member(A),made the following:
ORDER

These are in ell 16 app}icetions,filed under
Section 19 of the Administretive Tribunals Act,1985,

uheréin,the_main prayer is, to direct the respondents(R)

«%. to



to fix the pay of the applicents (#) in the
post of Head Clerk ('HC' for short) under
Fundamentsl Rule ('FR' for short) 22-C,uith
reference to the pey last drewn by them, in
the pay scele of the post of Upper Division
Clerk In-cherge ('UDC I/c' for short, es
distinguished from *'UDC' i,e,, Upper Divieion
Clerk) with retrospective sffect snd to grant
them all consequntiel relief, inclusive of

arrears of pay.

2, Shri Nasrasimha Holla, lesrned Counsel, eppears
for the epplicants in Applications Nos.1580 to 1585,
1810 and 1875 of 1988, which for ease of reference,
shall be designeted as the 'Ist Set', while Shri S.K,
Srinivasan,leerned Counsel ,appesrs for the applicents
in Applications Nos.1614 to 1621, which for like |
reeson, shall be decignated as the 'IInd Set',
Shri Mm,Papenne, leszrned Counsel appears for sll the
respondents in both the Ist end the 1Ind Setsof eppli-

cations,

3. Since both the sete of applicetions ere alikse,
in point of fects end leu, they ere heard together

end ere deslt with by a common order,

4, The background to these csses is succinctly
brought out, by the follouwing tsbuler statement,furnish=

ing the relevent details of the service curriculum

vitee of the verious applicents(designsted by their

respective

‘i

P
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- respective Appiication Nos.to facilitate refe:enca)haa based on the dete furnishsd
by the respondaents:
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Fixation of psy(Rs)p.m. in
the post of HC or its equi-
velent,

= e o e e o e o S R ,

Originsl H Revised

--------------J_«------- ----- -

Dete Pay i Date Pay

Pay(R)pem. imme-
distely prior to
promotion as HC

1/c equivelent, uoc bt
. - (deemed) (In-cherge)

Dats of appointment to
Applice~ the posts of:

tion No.

I. THE 1Ist SET

1580 ‘ 23.10,.69 26,3.79 428/~ 455/— 24=9-79 22=-7-81
to

21.9.79

11.10.76 )
to 3
30,10.76 )

24,11,76 )
to
10-4-77
2=5=77
to
6.10.77

24,9.1979 455/-

1581 1-10-66

25=1=19

1582
1583
1584

9.,11,.70
9.11.70
12,7.65

17.4.78

22,9.79
15.,5.79

14.2.73
to
15.8;73

31.8.73
to
10.6.75

7-7f80
10.9.79

16.8,73
- to
30.8.73

BRI

470 22.3.84 470/

440/- 6.8,80  455/-
455/- 27-4=81 455/
425/~

A55/-

416/~

oo"A‘°6‘
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1585

1810

1875

1614

1615

9.11.70

6.10,66

1.10.66

15.4.60

20.2,67

31,8.75
to
9.5.76

30.8,79
to
2.10,79

7.7.78
to
31 .7.78

15.10,.70
to
3.1.7M

5.5.75
to
11.6.,78

15.1.79

13.6.78
to
6.7.78

1.8.78

3.10.79
to
4,.1,81

1.5.81
25,5.78
31.7.78

12.6.78

II.

15=2-80
16.2.83

1=7=79

416

440
416
416

452

1Ind SET,

452%
488

45?2

440

485

440

(*Penalty of stoppage of 2 increments

455

23.11.82 455+
15PFR

3.10.79 440 1.8.80 440

9-6=81 455 ? 455
25,5 78 440

30,9.78 440  17.6.81 440

17.8.84 470+
15PP

22,8,78 485

16.3.81 470 - -
10.3.83 515 - -

due, imposed on 1.2,77 & 1.2.78)

147479 455 13.12.,82 470

“

.0.......7
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1 2 .3 4 5 6 7 8 g9
1616 . 3=2=7 20~5-78 13=-3~79 440 455 . 23.3.79 455 17.6.81 455
1617 15.12.68 11.4.77 147479 428 455 3.1.83 455 1981 455
to
20.3.79
1618 9.11.70 22.8.79 3.10,79 428 455 3.10.79 455 1982 455
1619 2.12.66 2.5,78 26.3.79 476 485 17.4,79 485 6,8.80 500
1620 9.11.70 16.8.79 ° 10.9.79 428 455 . 5.,9.,79 455 - , 455
- 24-2-81 440 - 11=3=-81 470 - -
. 1621 . 1,10.66 10.5,76
\ &= to
11.6.,76
401.78 1201.79 452 470 302.79 470 - -

T — D G SOV TS GNP SN VI S G G D SUD G qun S G G O N R D T SID GED WU SRm N SN G AN G SHE WD Ak I M T TEL G QU T SN G S N W T GL G GEE G S B W S D G G T G D A G TIR Y D G TN AR G W ) S A S N W T TN Gy D G S T S A D CEE W S gy SN We D G Gl Y Gl G S D G Sy S

NB: (i) PP means "Personal pay"

(i1)The deteils of the period intervening between promotion,from the post of UDC 1/c(or in some csses,
from that of UDC) to that of HC or the poste equivalent thereto,sre not furaished,these minutise
- being unnecessery., This period is seid to cover events s“cﬁfﬁﬁgﬁﬁﬁave, joining time, trsnsit
period etc, ; : y dﬁi N _ :
(iii)There sre some gapse/disparities here and there, in thg' 4@ J%nisgedaby the respondents .

which would have to be filled in/resolved if need bef/.
decisiong in these cases, _

..,...8



S The applicents ere all serving in the
Employees’ State Insurence Corporastion, Kasrnatake

Region(ESIC(K), for short) under R-1,

6. According to the recommendetions of the
11Ird Centrel Pay Commission, the pay scales of the
employees in the Employees State Insurance Corpore= _
tion, came to be revised with effect from 1-1-1973, %
The comparative pay scales of the respective posts
before and after revision were as followe:

Pay Scale(Re.)

Cetegory
SONOO of ) Ost ) WD M an W@ EI— G m——— - o 0 - D SR S 45 A S S -
post. Prior to 1.1.1973 After 1. 1.1913
(1) (2) (3) (&) |
(1) u.D.C. 130-5-160-8-280 330-10-380-53-12-
EB-B8=256-EB-8- 500-EB=-15-560. |
280. i
(1i) UDC I/e  130-5-150-8-200 425=12-530-EB=15=
EB~8=256~EB=8~ 560~20~600. '
280-10-300-Plus
Charge Allowencs
of Rs,25/- per
mensem,
(ifi) HC or Assis- 210-10-290-15- 425-15-500-E£8-15-
tant or 320~-EB~15-435, 560-20-700.

Inspector or
Manager Gr. -
III. . s

- e G D B AT G D G T D L D G S e . T S D Ty, T e ey . B D e D T an

NB: Consequent to revision of the pay scales the
Cherge Rllowance of Rs,25/- per mensem ceme to be
discontinued,

7. Some of the epplicents sre seid to have
been promoted to the posts of Assistant, Insurencse
7
Inspectorg or Manager Grade 111(eg. R.No.1583) from

££ thaf ;

W |
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‘thet of UDC or UDC I/c. All these three posts,

are ssid to be identicel in the time-scale of pay,
e with that of HC viz., Rs,425-15~500-EB-15-560-20-700
(Rav;sed). Al1l these four cetegories of posts, which
are the terminal posts of prohotion;in the cases
before me in which the applicants contend,that their
pa; has not been correctly fixed under FR 22-C,will
be designated as a class,es the Terminel Poet('TP' for

short) for the sske of correct connotation,

8. The applicents claim thet their pay on
promotion to the post in the TP, from the post of
ubc I/c,ought to have been fixed.in accdrdance with
FR 22-C with reference to the pay t:%t'draun in the
post of UDC I/c and not in that of UDC, which wes &
stage lower. They allege,thaf R1 denied them this
benefit and fixed their pay instead.,uith referencs
to the pay laét dreunwb§ them,in the pcet of ubcC.

They further cleim,thest the TP,enteils higher responsi-

lities, than that of UBC I/c and therefore,they ere

)g itled to the bensfit of FR 22-C, with reference to
R .
,3 the pay lest draun by them,in the post of uoc 1/¢c,

A
;fhhile fixing their pay in the TP,

9, They state,that their collesgues ;n the
ESIC,si&ilafly placed like them,had filed Applications
Nos.67 to 69 and 78 of 198gt_§%ore'this very Bench of
the Central Rdministrative Tribunal /C.5.GOPAL SHARMA
% 3 ORS. -vs.- DIRECTOR GENERAL, ESIC, NEW DELHI & ANR./

Qﬁ' - - » ard

-7
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and hed succeeded in getting & decision in their
fevour, {4n deriving the benefit of FR 22-C in the
fixation of their peay,in tha TP,uith reference to the
pey last drswn by them,in the post of UOC 1/c. The

operative part of the judgment,rendered in the afore=

-

seid applications on 26~5-1987 reesds thusé

"5, We have considered the rival
contentione carefully, We do
not egree with Shri Papanna
thet merely because the appli-
cant held posts of LDC i/c es
a temporary arrsngement thsy are
not entitled to the benefit of
FR 22-C, We ere unable to under-
stand how the posts of LOC i/c
can be trested as ex—-cedre posts,
As a metter of fact posts of
UDC i/c existed at the meteriel
time in every depertment of
Government, Therefore, we do
not agree that these posts were
ex~cadre posts disentitling the
applicents to the benefit of
FR 22C on their appointment as
Head Clerks, We have gone thro-
ugh the decieion of thie Tribunel
in A.N08.170 and 171/86 and we
are entitely iin agreement with
the decision rendered therein : s
that the post of Head Clerk '
carries higher responsibilities
then that of a UDC i/c and is
in fect a promotionsl post. We
therefore hold that the appli-
cants are entitled to fixation
of their initiesl pay ss Head -
Clerk under FR 22C with reference
to the pey drawn by them as
UDC i/c immediately before thseir
eppointment to the post. The
respondente will fix the initisel
pay of the applicants accordingly
end pay the applicents all conse<
quential arreare flowing there-
from, '

6. In the result, the spplica-

tions ere allowed, Parties to bear
their own costs,"

dﬁ 10.The

e
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10, The applicants state,that soon after
they ceme to know of the sbove order, dated 26-5=1987

of the Tribunel, they represented to R=1,to extend

the benefit of that order to them., Some of them,uho
did not get 2 fasvoureble reply'From R=1, submitted a E

further representation to R-2, ‘ ' ' %

11, The follouing tabular_statement furnishes |

st 8 glance,the relevent detsile of the dates relating
to: - |
(1) fixation of peay of the appli-
cent, in the TP,
(ii) their representation thereon
to R=1 end R-2; end
(1i1)the reply of R1 and R2,to ;
these repressntations, - !
' Dqtes'pertaining to ' %
A.No. Fixe=- Repn.to Disposal Repre- Dispo- _g:lingl g
tion of R-q -Of Tepre= senta- sal of befggz ne
pey in sentation tion reprn, the Tri-
the TR by R-1. to R2 . by R2 bunal. |
(2) (3) (a) (5) (s) (7) .
| I. Ist Set '
22,7.81 26.,5.87 21,.6.88 27.7.88 19.8,.88 29.9.1988”
22.3.84 25.4,88 " 3.8,88 3,9,88 " '
6.8080 28.4088 " - - "
27.4.81 20.,4.88 " 27.7.88 19,8.88 "
23.11,.,82 11.,5.88 " - - 30.9.88
? 13.5.88 " 29.7.88 2.9.8p "
17.6.87 25.4 .88 " 1.8.88 2.9.88 10.11.88
7.6.88 " 24,11.88

17.8.84

/4

o

IT. 1Ind Set

0.0....12
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II, 1lnd Set:
BED I M€ N 5 N €3 IO €3 N €2
1614 10-3-83 21-4-1988 21.6.88 - 10.88
1615 13.12,82 25.4,88 " - "
1616 17.6.81 21,4,88 " - "
1617 1981 " n - "
1618 1982 " n - - n
1619 16.8.80 25.5,88 " - - Com
1620 1979/81 - 28.4,88 " - - "
1621 ? 30,5.88 " 1.8.88 2.,9.88 n

12, The applicants have appended copies
of their representations as above,to R1 and R2
end of the replies of the latter thereto(negativing
their request) on their respective applicetions.

13, Aggrieved, the applicents have approa-
ched this Tribunal,through their presert applica-

tions fcr redress,

14, The respondents have filed their reply

to Applications Nos.1614 to 1621 of 1988, resisting
the sams, TH;se were heard by me on 25,11.1988 énd
their‘further hsaring wes adjourned to 8,12.1988,to
engble counsel for the respondents,to produce certain
documents,which were considered by me as essential, to
help resolve the preliminary objection of limitation ’
reised by him. When the matter in regard to the
aforeseid epplicetions came to be further heerd on

8.12,1988, Counsel for the respondents filed some

d% of

——
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of these documente,aloné with 8 statement of
edditionel objéctions,in respect of A.Nos.1614

to 1621, serving a copy thereof on the Counsel

for the applicanie in these éeses. He howsver
expressedvinability‘to ergue the matter,owing to
unforeseen urgent reesons and prayed for a short
eadjournment. The matte? was therefq:a adjourned

to 20-12-1968,to be heard along with the connected

applications aforementioned,

15. When the cases were heard on 20-12-1388,
Shri Papanne furnished copiss of the following

references on my direction:

(1) Letter No,53.A=27,17.1.76 Estt.Dated
23.7.1980 addressed by R=1 to R-2,seek-
ing clarification regarding fixation
of pay, in respect of UDC I/c,on implemen-
tation of the revised scale of pay,
pursuant to the recommendation of the III

Centrel Pay Commission,with reference
to the instructions issued in this regard
by R2,in his Memo dated 23=-6-1980.

R1 had cited therein,two specific
ceses,one of Shri V.Krishnamurthy and
the other of Shri M.S.Sreepade Rao
result ing in recovery of substential

excess payment of emoluments,on sccount
of revised fixation of pay in the TP, He

had steted therein that quite a number

of csses necessitated revieu,in this

light to help determine the totel quantum

of recovery of emoluments,owing to revi sed

u

J ‘

fixstion
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fixation of pay, | R1 had therefore sought
instructions from R2,in regard to fixe-

tion of pay of the employees concerned

and had brought ?o his notice,thet pend-
ing clarification from R2,4in the matter,
recovery of excess payment in thess two
csses wes gbeyed| and these tuo incumbents
wers being allowved to continue to draw the
emoluments as at'present;

(ii) D.0. Letter No.53.R.27.17.1.75
tstt.l dated 27~-6-1981 addressed by R1 to
the Regiorel Dirc'actor, ESIC under R2.,
inviting attention to his earlier letter
dated 23,7.1980 aforementioned, end to
the several reminders sent thereon and
impressing the need for instructions esrly,
in regard to fixation of pay in the TP,

| that #&
He had further stated therein/about
20-25 ceses were| involved.where excess
recovery of emoluments was to be effected,
according to the‘revieed pay fixation
and had brought to the notice of R2,that
this recovefy was stayed,pending instruc-

tions from him,
|

16, Shri Papanne informed,that R2 has not
yet issued instructions in/the matter, either in

regard to fixation of pay or recovery of excess

payment of emoluments, i

17. Rs ascerteined ?rom Shri Papanns in the
course of the heering, pay|/of the epplicants in both

sets of ths applicationsﬁu%s fixed tuice in the TP

H es

—




g8 under:

(1) The pay uas originslly fixed

under FR 22(2)(ii) / Cols.? and 8
of the tsbulsr statement in pare-4
ebove/ with refesrence to the pay
drasun as UDC 1/c immediately prior
(col.6 ibid) to promotion in the

TP, safeguarding however,the pay
dreun as UDC I/c.

(ii) The sbove pay wes later revised

(Cole.9 and 10 ibid) under FR 22(C)
with reference to the deemed pay
draun as UDC (col.5 ibid) without
safeguarding houwever,the pay draun

< . as UDC I/c (Col,6 jibid),which resul-

. ted in substantial recovery of the
emoluments slready draun,by the
employees,eccording to the originsl
pay Fixation./

18. Sﬁri Papanna filed a reply to‘A.No.1580 on
20-12-1988,countering the samne,serving a copy thereo?f,
on counsel for the applicant therein, and submitted
that he proposed to adopt the seme in respect of the

remaining applications in the Ist set,

\

19, When Applicetions in the IInd Set
came up for hearing on 25-11-1988; Shri Papanna
raised the following preliminary objectiohs. Firstly,?
he submitted, K that these applicstions were not filed
individuelly, in Form I,es prescribed in Rule 4 of

' ¢%’ }_ | the
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the Centrel AdminIStrative[Tribunal(Procedure)
Rules 1987, but in e combined form,uhich wes not
permissible under these Ru}és and therefore,these
epplications could not be entertained by this
Tribunsal.

20. On the face of it, this contention
of Shri Papanna seems captLons and does not ring
true,es the "seeming” infi#mity;doas not in any
manner fetter the sven course of justice., It must
be remémbered,that the resson of law is the soul
of law and in that context, one has to bear in
mind the legal mexim,that too much subtlety in lau
is discountesnanced -'hihilisubtilitas in jure reprobstur.

|

This Tribunal hes accordingly entertained many aspplice~

tions of the'like,hithertoWnre. In this background, it
is apparent,that Shri Papanna is mak ing a Petish.oﬁthe
sno celled infirmity and therefore,his contention in
this regard,has merely to be stated to be rejected

outright, as bereft of merit,

21, Shri Pepanna néxt raised the other preli-
minery objection,in regard to the IInd Set of appli-
cetions, on the score,thet they were hit by the bar of
limitation,under Section 21 of the Administrastive
Tribuneals Act,1385, He jitdrsted this impediment,in
regard to the Ist et of jpplicetions elso, stating,

that the cause of action had arisén,for all the

applicents, ss long back as between 1980 to 1582, He

wQ) elso

L
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elso urged,that all these applications wers nat
maintasinable, as the grisvance therein,arose

from an‘BTde: of pay fixétinngpassed on a date

"more than 3 years immedietely preceding the consti- -

tution of this Tribunel 1.9., 1-11- 1985 and there-
foreﬁthisﬂTribUhal in‘the light of its decision
in ATR 1986 CAT 203 (V.K.MEHRA v, THE SECRETARY,
UNION MINISTRY OF INFORMATION AND BROADCASTI&G)
had no jurisdiction, pouwer or authority ito enter-
tain this application and therefore,these applica-

tions were liable to be rejected in limine,

22. He pointed out,that ESIC, New Delhi,
hed by its memo dated 23~6-1980(Ann.R=1, in the
Ist Set) clarified inter slis ,to all the Regional
Cirectors of ESIC, as to the manner in which the

- & post of &

pay in thg/HC_should be fixed, This was iterated
by R=1,by his Memo dated 21~7-1380(Ann.R-2), to all
the Local Office Nanagers of ESIC, It was stated
in the said Memo,that the post of UDC I/c,ubuld be
treated as an ex-cadre post,tiil'the Recruitment

" Regulations for the said post,were finaelised and
that the pay in the post of HC,would bevfixed under
FR 224C¥,uwith reference to the psy drewn as UDC,on

the date of promotion as HC,

23, Shri Papanna affifmed,that the pey of

all the applicants was fixed accordinglyvon their

d%} ' | promotion
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promotion to the post of HC., and they accepted

the seme without demur over the years,inclusive of
the instructions contained in the sforesaid memos
deted 23-6-1980 end 21-7-1980, In these circum-=
stances, he asserfed,that the applicants uere

barred by limitstion end also estopped from question-
ing their pay fixastion,in the post of HC,et this

distance of time,

24, Shri Pspanna asserted,that none of the

applicants,had eddressed any representetion to

the concerned authorities in the ESIC,6thet they were
aggrieved with the fixation of their pay,in the TP,
according to pare 17 above, except those submitted
by them to R=1(end by some,to R2 as well) as indice-
ted in para 11 above. ARe long a period verying from
6 to 8 years had elapsed, from the dete,the actual
ceuse of action had erisen to them, he stressed, ajd
therefore,the spplications he submitted, were hit by

the bsr of both limitation, as well es meinteinability.

25, Countering the question of limitation and
maintainability;raised gy Shri Pepenns et the threshold
Shri Srinivasan, Counssl for the epplicants in the
ILiSet, relied on a long catena of rulings as under,

to develop his argument?
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S.No. Citation Ratio

Y T () BY 7T

(i) AIR 1982 Ceal,307 In considering the question of
KUMAR VEDA KANTHA delsy, the merits of the case

SINHA ve. STATE OF should be taken into account as

MEST BENGAL & ORS/ g%::ttgf ig{ig: of delayed

@i 00000000019



(i11) RIR 1982 Delhi 83 .
(S.C.HALIK Yo popo
SHARMA).

E 531
M NANDANUAR
b

(iv) AIR 1986 SC 508

(RAGHUBIR JHA vs.
STATE OF BIHAR &
ORS.)

(¥) AIR 1386 SC 2086
(K.R.RUDGAL & ORS,
ve R,P,SINGH & ORS,)

(vi) 1986 ATC 531
Bombsy Bench
(MANOHAR SITARAM -
NANDANWAR v, U.0.1)

(vii)AIR 1988(2) CAT 499
Calcutta.

Ve Ue0.,1, & GRS.)

(ANANTHA KUMAR MONDAL

(3)

- D €D ¥R TS WD AT G D A O C D QP D e OF TH GO VLD SIS XD TN TS T 0
!

!

Delay in meking petition would
not be a ground for rejecting
relief if appointment hesd been
unconstitutional,

Limitetion for epprosching the

Tribunal,commences from the date .
of rejection of the repressente~ |
tion ,egeinst the impugned order,

the date of communication of the
order of rejectior releting to |
diecharge of a Goverpmsnt servent

Suit filed within 3 yeers from |

-~ Ber of limitetion doee not spply.

Petition challenging inter se
seniority ,filed efter 18 yesrs
after issuance of ths Ist
Seniority List,dismissed on
grounds of laches,

Limitation commences from the
date of rejection of represernta~
tion (relsting to retrospective

promotion as a result of revisior
of seniority). |

Cleim for Overtime Alloweance
relating to the period from
3.4,66 to 18,8.72 = Ppplicant
beceme swere of his right only
after the right was estasbli-
shed by 8 judgment delivered |
on 30«5-79, Applicant there-
after made representation,
starting from 1980 onwards,
All representations remzined
unansuered, Final decision
teken on 11=8-1986 when the
cleim of the applicant and
others similerly plsced employ-
ges were re;ected.fetition f
filed on 23-2=~87.cleiming the
~above relief = Application
held to be not berred by time.

'J& eeee20
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. Limitstion sterts with refe=~

(viii) AISLI 1987(1)CAT 489

‘ Patna Bench.
(MAJOR YUDHISTIR SINGH
v. G.0.I. & ORS,)

(ix) ATR 198B(1)CAT 1,
Principel Bench,Delhi,
(B.KUMAR v, U.0.1.

& DRS.) '
(x) AISL] 1988(2) CAT 217

Celcutta Bench,
(BIBAS CHAKRABORTHY &
ORS. -vs,.,~ U,0.1,% Ors,)

(xi) AISLD 1988(2) CAT 273
Delhi Bench. :
(RAMNATH CHADHA v. U.0.I1.)

(xii) 1987(2) ATC 852 Celcutts
Banch,
(KANAK KUMAR SINHA vs,
CHAIRMAN, CENTRAL BOARD
OF DIRECT TAXES & ORS.)

(xiii) 1987(2)ATC 444 3ab.Bench
(GOPAL ANANT MUSALGAONKAR
-ve,=- UOI & ORS.)

- - - - - T o T . WD . - v A S - -

rence to representation and
not advice of & decision
(relsting to retirement),

Limitation runs from the

dete of rejection of the
representstion and the same
Wwill not hold good where the
Deptt. concerned,.chooses to
entertain e further represen-
tetion and considers the same
on merits before disposing '
of the same., '

Limitation does not apply,
eince the spplicants uere g
constently pureuing their :
cleim when the csuse arose
in mid-seventies, Their :
cleim was said to be under i
contsideretion and wes not
negatived, Applicetion filed |
in 1987,was not hit by limi-
tation. '

Applicent uwae discharged in .
1959 and reesppointed in 1962, !
The intervening period was :
treated s break in 1979,

It wvas held thst the 1859
order merged with the 1979
one; hence there wss no bar

of limitation,

The deley of about 6 yeers

on the part of the respondents
in settling arreare of ssla~-

- Ty Wwes unconscianable; hence

interest was 2werded.,

Court or Tribunal hes the

judicial discretion to decice
the ples of lsches and remis- :
nesss>in filing writ petitions
depending on reasonableness of
circumstances in each case,
In the ézse of fundamentel ;
right there ie e continuing |

i
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(xiv) 1987(2)ATC 32
Jabalpur Bench

(MUNNILAL v, UODI

and ORS,)

(xv) 1988(6) ATC 609
Jodhpur Bench
(LAXMANDAS v, UOI
& ORS,)

" {xvi) 1988(8) ATC 49
<" .~ DRBALPLR BENCH

~ (SUSHILA BAI v,
UOI & ORS)

wrong,8o0 long as the clasiment
is in service and it is not
redressed(In this case, the
Tribunal exercised discretion
of condoning deley or laches
(18 years) as the petitioner
was a louw-paid functionery
(peon) end was in indigent
circumstences, The matter
pertgired to rsversion feor
failing in confirmation test).

Paetition filed 24 years after
entering service -in regsrd to
change of date of birth, Emplo-
yee was illiterate, Identity
card issued by the Employer
supporting his claim, Delay
condoned on this circumstance.

Applicente were awvaiting
decision of a case end
thereafter.submitted represente-
tion relating to their rever-
sion. Mesnwhile.the period of
limitation expired, Deley wuss
condoned.in exercice: of
discretionary power on the
premise,that the applicents
were justified to await the
decision., Guidelines for {
condonation of delay as snumers<
ted in AIR 1987 SC '1353(Collec~-
tor, Lend Acquisition casse) §
were outlined and their import
vas brought out,

!

Employee expired on 25-9-1984,
Widow was informed on 29-10-=85
that she uwas entitled to S0%
of the Provident Fund dues,
Notice under Sec.88 of the
CPC,uvas issued on 28~-11-1985,
Application uwas filed on
25=-11-1988, This wes held to
be in time,

26.5hri
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26, Shri Srinivasan therefore submitted,in
the light of the sbove rulings,that the qusstion
of limitstion hac to be decided on the merits of
each case and the Tribunsl could exercise ite

judicial discretion,in doing so. He asserted thet

hie clients had e strong cese to prove,that the

delay if any,on their part,in epproeching this
Tribunal wvas uﬁconscionable, in the peculiar fact-
situation of their caeges, He vehementiy refuted the
allegation of Shri Papanna,thet his clients had
acquissced in the fixation of their pey in the TP,

as shouwn in psra 4 asbove. He saidethaﬁ the matter
wes under consicderation of R-1 but as there wes no
progress, some of the employees who were similarly
pleced ae his clienés,as in GOPAL SHARMA's cece(para 9)
filed writ petitions in the High Court of Judicature,
Karnetaka in 1983 ,after waiting for a reesdnable time,

for a favoureble decision from the respondents, Thosse

urit petitions came to bs transferred\to this Tribunel
he said, consequent to snactment of the Pdmiﬁistretive
Tribunals Act,1985, His clients he seid,were hopefully
awaiting the decision in that case,relying on the dicta
of the Suprsme Court in 1985 SCC(L&S) 526 / INDER PAL
YADAV & Ors. -vs.~ U.0.I. & ORS./ thet those who could
not approsch the Court,need not be at a dissdvantage,
es compared to those who rushed to it and that if they
were otherwise similarly situsted, they were entitled

Q%Q to

"




- 23 =

to eimiler treatment, if not by anyone alse,

at the hands of the Court,

27, Shri Srinivasan essiduously argued,
that his clients ware sufficisntly vigilant,és_ !
to their,caﬁse pf actionqin the light of the
abéve dicta of the Supreme Court and had promptly
represspnted their grievance to R-1 @nd"Rmz(by some
of them) for redress, when this Tribunal rendered

- its decision on 26~5-1987 in GOPAL SHARMA's cese,
ss is seen from the detsils furnished in pera=11
sbove, He therefore vshemently plesded,that his
clients were not hit either by the bar of limita-

tion or maintainability,as slleged by Shri Papenna,

28, Shri Holla, Counsel in the Ist Set of

applications urged,that it wes the primery duty

and responsibility of the respondents,to fix the
pay of his clients correctly,under the statutory
rules viz,, FR 22-C on ihei: premotion from the

' post of UDC or UDC I/c se the case may be, to the

TP, but they feiled to do so.in the case of his

clients,even after the decision of this Tribunal

in GOPAL SHARMA's cesse on 26-5-1987, until which, he
steted, his clients were not sware of the correct
position in regard to the fixation of their pay.

The ceus e of action for them arose ss on the date,

Vgi; o Qhen

—

e
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- when the ebove deciesion was rendered by this
Tribunal in GOPAL SHARMA's case, whsrein the
applicents were similarly placed, The respon-
dents he argued, could not make an invidious
distinction betwsen those who approached the
Court/Tribunal for redress end those who did

not, even though similarly circumstenced, to
substentieste which, he sought to derive support
from INDER PAL YADAV's case (pare 26) relied upon

by Shri Sripivasan,

29, He submitted,thet his clients had promptly
submitted their representations to R1 and R2(some
of them) for redress,as shown in pare~11 above, no
sooner than this Tribunel rendered its decision on

26~-5=1987,1in GOPAL SHARMA's case.

30. He invited attention to the Order détedw'
22-7-1981(Ann,H) issued by R-1,in regerd fb_fixetioﬁ
of pey in TP and pinpointed,that the name of ore of
hie clients viz., Shri T,.K.Pandarish(R-1580) appeared
therein., He focussed sttention on the concluding pare

of Ann.H, which reads thus:

"The Reqgional Director has slso approved
that recovery of excess payment of pay
and zllowences arising out of re-fixation
of pay/increment ordered sbove, upto the
dats of icssue of Hqrs. memo under refe-
rence, may be kept in abeyance, till the
Hqrs, decision for the reference made by
this office on the said matter is recei-

ved,®
x% 31.In

g
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~ 31, In the ghove background, Shri Holla
ergued, that the question of correct refixation

of pay in TP not only in respsct of A=1580, but

of all others in the Ist Set of applications, who - o
were similarly circumstanced,uas very much slive,
as even though more than 7 years had elapsed,no : '
decision seems to have been errived at,on the
proposals said to have bsen sent by R1 to R2, as

long back“%5}2981 and the entire matter was still
unresolved, and wes in a staste of flux, he submitted,
In these circumstances, he trenchantly plesded,that
it ill-behoved the respondents,to hold the bar of
limitation end maintainability, egainst his clients,
Besides, he pointed out, that nsither R1 nor R2

had in their reply to the representations,filed

by the applicants (para=-11 above)ﬁﬁég pointed out,

that the same were barred by limitation,

32. Shri Holla endesvoured to bolster his

case on this point,relying not only on the rulings
already cited by Shri Srinivesan, but also on the

following further decisions:

S.No, Citation Ratio

(1) (2) | £3)

(i) AIR 1960 SC 335 There can bs no "right to sus®
(RUKHMABAI v, LALA "until there is an sccrusal of
LAKSHMINARAIN & the right esserted in the suit
ORS.) and its infringement or at

least a2 cleer and unequivocal
threst to infringe that right
by the defendant against whom

the
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the suit is instituted,
Where a perticular threat
gives rise to a compulsory
cause of action, depends
onh a gquestion whether that
threat effectively invades

or jeopardises the ssid

right.
(ii) AIR 1987 SC 1353 Principles for e libereal
(COLLECTOR,LAND gpproach towards condona-
ACQUISITION, tion of the deley enuncis~
ANANTNAG & ANR. . ted,highlighting inter slia, |
~vS.= MST,KATIII that when substantial justice
& ORS.,) dnd technicel considerstions

are pitted sgsinst each other,
the cause of substantial
justice is to be preferred,
for the otherside, cennot
cleim to have vested right,
in injustice being done,
beceuse of non-deliberete
delay end that refusing to
Fondone delay,cen result in a
meritorious matter being
'thrown out at the very
‘threshold and the cause of
justice defeated.

33, Shri Papanna, in #eply, sought to rebqt the
contentions of both Counsel,on the point ofilimifation
and mainteinability end distﬁnguish-the veriéus ruliégs
relied upon by them, to buttrkss their cacte, Réferring to
RUKHMABAI's czse, he contended,thsat it envisaged a:f
compulsive ceuse of action,recessitating filing of a
suit and thet the threst thereof, should be given effecf

to. This wse not the case, in regerd to the applicatione

before the Tribumsl, he seid, as the threat (csuse of

action) srose as far back at 1581 end therefore RUKHMABAIL's

cese was not relevent, he ssserted.

Q@% 34.The

—

I
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34, The dictes of the Suprems Court in
COLLECTGR, LAND ACQUISITION csse, he submitted,
only smplified the scope of Section 5 of the
Limitation Act, in reletion %o thevoriginal
jurisciction of the Court and pothing more. Besides,
there vas no applicstion from any of the applicents
in the praesent cases for concopation of deslsy, he
argued, He therefore pleadéd,that the dicta.in the
shove case, did not ceme to the avail of the
spplicants and urged,that all ﬁhe applications be
rejected in limine on the impecdiment of limitation

and non=maintainability.

35, I have exemined cere?ully,the‘ave;ments
of both sides,on the question of limitation énd pon=
meinteinability of the epplicatione., As stated in |
1953 A1l 747 FB (BANKEY LAL BABU), the rules of limite=

tion are prima fecie, not substantive rules but sre

rules of procedure end they neither creste any rights

in favour of any person nor define or creste any

*cauees of action but merely prescribe that remedy

ould be sxercised,only upto a certain period and

' pot subsequently. Though ell the rulings relied upon
)Ey both Counaél for thé applicants, may not sguarely
govern the cases before me(in fect some of them zs at
S.Now(v) and (xi), in the tebuler statement,at para 25
above, are beside the point), it is clear therefrom

J& that

—
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that the Court/Tribunal,hes to exercise its discre-
tion judiciously,uhile condoning delay, teking duly
into sccount,the peculisr fects and circumstences

of each case,

36, It is seen from the cese produced by
the respondents,on my direction,that R1 hed, by
his letter dated 23=7-1980,addressed to R2,reques-~
ted for clerificetion. in régard to fixation of psay
in TP, under FR 22~C,as this had resulted in ----~
substantiel recovery of ovéerpayment made, to illus~
trate which,he had cited two specific instances and had
sent several remindsrs thereon, but to no aveil,as
is evident from his subseguent Letter dated 27-6-1981,
addressed to R=1, Pending clarification from R=1, R2
is seen to have sbeyed overpayment of emoluments to
the concerned employees, on sccount of pay fixation
as above., The uwhole matter thus appeers to be in a

nebulous state(yide peras 15 and 16 above).

37. Shri Papanna stated,that the sbove
reference deted 23-7-1980,wes made by R=1 suo motu,
without any reprssentatidn having been macde in this
regerd, by any of the affected employses, Scrutiny s
of the pertinent case papers reveels,that this does
not accord with facts, as ths Karnatakes ESIC employ-

ees .had addressed a representation to the concerned

Q&L authoritiss

e
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suthorities esrlier,in regard to pay fixation

and recovery of overpayment. Some of the employess
namely, Shri T.A.Raman Kutty and Shri C.S.Gopal Sharme
eimilerly placed liks the epplicents in the cesss
before me, are seen to have sddressed a written

repressntation in this regerd,to R=1 later on 24-6-1381,

38, Sh;i Holla submitted,that his clients were
not sware of the Memo deted 23-6-1980 issued by R-1,
to all the Regionsl Oirecters of ESIC end of Memo
dsted 21-7-1980 fesusd by R=2,to all the Rocel Office
Mensgers of ESIC on 23-7-1980,in regard to pey fixstion
in TP and therefore,no cause of action could have
arisen to them.,uith reference to these memos, This
does not seem to be credible,considsering the overell
Pacts of the cszse and pérticulerlyqthe fzct ,thet come
of their cclléagueewwho wers in like situation, had
-ggitated the metter,before the concerned authoritiss.
It is therefore spparent.that the applicants uwere

at least,incirectly aware of the implications of the

. aforesaid two memos,

39, Nevertheleess,the fact remeins,thatFR"1

jtayed recovery of overpsyment as a result of fixastion
fé? pey under FR Z?éC in TP and this gave the appliceants
a glimmer of hépe of relief but that hope sasems to hsvs
been belied even though more than 8 years have elepsed,

éﬁ=_ - Some

—
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Some of the employees,other than the applicants

before me_ sesm to have approached the High Court

of Judicature, Kernateka in 19683 through Writ

Petitioms as in GOPAL SHARMA's case, for relief,

after heving waited for mesrly 3 yesars,

40, Shri Srinivasan submits,that since the
ebove collsagues of his clients,who were similarly
placed,had approsched the High Court of Karnstake
for redress, his clients thought it proper,to ausit
the result of their writ petitions and not to
rush to Court,relying on the dicts of the Supreme

Court in INDER LAL YADAV's cassa,

41, The stetemsnt of Shri Pepanna,that the
ceuss of éction for all the applicants arose as long
as 8 years back,with reference to the date of their
revised pay fixation,K is not true in all cases,as in
some cases, the pay was éb fixed in 1982 and even

1984 (pera 4 above),

42, Taking a holistic vieuw of all the above
facte and circumstances s d copsidering speciaiiy,
that even after a2 lapse of as long as 8 years, the
reependents have not es yet resolved the questiaon of
fixaticn of pay in the TP and waiving of recovery
of overpayment of emoluments ,in respect of the
affected ESIC employees end have thus left them
in “"beguiled expesctetion” so far, kaepin§§he matter

4

i
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yet elive, I feel it would be unfair in this
fect-situation,to hold the bar of limitation end
maint;inability sgainst the zpplicants, The
dicta of the Supreme Court in INDER LAL YADAU's
cese, really comes to their 9id,specielly whsn
their collesguse in GOPAL SH&RMAfs case had approa-
ened the High Court for redress,within e reasonsble

period of 3 yesrs.

A3, The céntention of Shri Papanna,that R=1
should not have indefinitely ewsited instructions
from R=2,on the Letter dated 23-7—1980,addressed to
him,eeeking clarification in regard to pay fixation
but should have finslised the metter, inclusive of
recovery of overpayment of emoluments and that R2 uas
not bound to glve him a reply, on the face of it, is
bizarre and exposes the admlnlstration to ungustifiabla
caellousness but justifiable criticism., It is hoped- )
that the respondents will resolve the matter now at lesst,
Wouithout Purther loss of time,besring in mind the
gal maxim that the law alusys sbhors delay = lex

delationes semper ex Xho LT et. For the reassons aforestated,

‘the zctual csuse of sction for the applicants, in my
view, arose from the dete of the decision of this
Tribunal, namely 26-5=1987 in GOPAL SHARMA's case,
which resulted, in an invidious distinction betueen

those employees,who approsched the High Court/Tribunal

K%) | and

o/
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and those who did not, viol
principle of equelity, enshr
and 16 odthe Constitut ion,
sesn to have represented ti
concerned suthorities,with
]

tion,for redress,as is evic

furnished in para 11 sbov=,

44, In vieuw of the f

the preliminary objection x

ating thereby the
ined in Articles 14

The applicants arse

rereafter,to the

the desired expedi-=

ant from the details

oregoing,Il overrule

aised by Shri Papanna,

in regerd to limitetion end

maintainability.

|

45,
sed by both Counsel,vas on
precedents", recognised in A
Constitution; according to
the decision of this Tribun
cese(para 9 ashove), which u
the cesses before me, uwes bi
Shri Srinivesan rel

dents,

rulings, to buttress his cas
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(1) 1985 11 LLJ 303
(PIARA LAL & ORS.
v. STATE OF PUNJAB
& ORS.)

g

—

The next questiqn fervently canvas-

the law of "binding
rticle 141 of our
bhich they urged,that
al in GOPAL SHARMA's
as on all fours, with
nding on the respon-

isad on the following
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Decleretory judgments of
the Court dealing with the
legallty of status, rules
and Govt,.Policies are binding
ot only on thse parties,to
éhe legsl proceedings but on.
others also, who may be
affected incidentally, by
ﬁuch declaration.
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(1) (2) (3)
($1) 1985 =0C{L85)526 Those who could not coms to
( INDRAPAL YADAV v, = Court,need not be st e disadven-

U.0.1. & ORS,) tege 88 compared to those who
. rushed iﬁta the Court, If they
sre otherwise similarly situated,
they esre entitled to similar !
treatment, i f not by eny one
elee, at ths hands of ihis
Court,

(i11)ATR 1988(2)CAT 518 Kot extending benefit of a |
Principal Bench, judgment, to others,who were
‘New Dalhi, similarly pleced but nsver ¢

arn party to that judgmaeni,would
(i;K’EHgﬂ§R i g§§°) amount to discrimination,
FVPe HeFete ° viclative of frticles 14 end
16 of tha»Coastitutien.

am_mmmmam-ﬂaammﬁmmwmusﬁmmmmnm-;nmamm—sm:na-q-eg-mmmwmsmmummccmuewmmnm

46, Shri Svrinivassn relied on ths folloewing
decisions to bring out,that im like cases, the persons
i
should not be trested differently sndthe judgment
. | ) ¢ -

should he ths same;

(£) AIR 1985 SC 1124 (P.SAVITA & ORS. v, uolx)

(ii) Appln.No.1205/88(F) decided by the
Bangalore Bench of the Central Admini-
strative Tribunal on 9-12-1988, i

[
47, Shri Srinivesan,else invokedthe principle
judgment in rem enunciated by the Bangalore Bench
oA the Tribunal, in Applications Nos.120, 1537, 1605

%o 1607 and 1626 of 1986, decided on 30-3=1987, to
R tD

which I wss a party. That matter relatéd/ revision of
pay sceles of Field Investigetors in the Natiopal Szmple
/ .

turvey Organisation, It was held therein,that the

judgment
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judgmsent of the High Court of Judicature of Kernataks
in an allied cese was a judgment in rem and wWas
therefore aspplicable to sl] other persons similarly
situatéd s8 the urit petitionsers, who ware not

.parties to that judgment,

48, Placing relisnce on AIR 1986 SC 180 (OLGA
TELLIS & ORS. v, BOMBAY ﬁUNIEiPﬁLv808GGRATIDN & ORS,)
he stressed, that the Supreme Court had observed in
that case,that procsdure which ié unjust or unfeair
in the circumstasnces of a case,attracts the vice of
unreasonableness ,thereby vitiasting the law,uhich
prescribes that procedure and consequently the
action taken undar it, It had further obssrved, he
said, thst %héiaction must Firstly bewihin the scope
of the authority conferred by lsu and secondly, it
must be reassoneble, Shri Srinivasan slleged,that
none of these principles were followed by the
respondents in the case of his clients specislly when
it sntailed civil consequences to them,in substential
loss of emoluments,ss a recsult of erroneous fixation
nf pay.in the TP, No show cause notice was given;to:
them he submitted, before their psy was fixed in TP,
to their grave detriment. This was gresve violation
of the principles of natural justice, he stated.

f
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49, Shri Holle, Counsel for the applicants

- in the Ist Sst of spplications, rslied on the

following dicte of the Supreme Court in AIR 19851

S.C. 1457 (DARYAD & GRS, v. STATE OF U.P. & GRS.)

to bring home the éaintvo? binding neature of the
decisicn ,rendsred by this Tribunal ) in GOPAL SHARMA's.

CBes:

“The argument that tes judicata, is
a technicsl rule and as such,is
irrelevant in desling with petitions
under Art.32 cannot be zccepted, The
rule of res judiceta as indicated in
$,11 of ths Code of Civil Procedurse
has no doubt some tschnical aspacts,
for instamnce the rule of comstruc~
tive rss judicete may be said to bs
technicaly but the basis on which the
¢aid ruls vrests is founded on consi~
daerations of public policy., It is in
the interest of the public at largs
that a finality should attach to the
binding decisions proncunced by
Courts of competent jurisdiction
and it is also in the public interest
that individusls should not be wvexed
twice over with the same kind of
litigation, If these two principlss
form the foundation of the genarael
rule of res judicata they cannot be
‘treated ss irrelevsnt or inadmissi-
ble even in dealing with fundementel
rights in petitions filed under

Pt .32,
X X %K KX XX
X X ‘ KX XX XX

The binding cheracter of judgmsnts
proncunced by courtis of competent
jurisdiction is itself an essential
part of the ruls of law, and the rule
of law obhviously is the basis of the
administration of justice on which
the Constitution lays so much emphasis,” -

Jf) ‘ 50.Shri

—
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50, Shri Molls slso slleged, ss argued by
Shri Srinivssan, that the respondents had violsted
the principles of natural justice,uhile fixing ths

pay of his clients in the TP,

51, Shri Holla submitted,that the Special
Leave Petition filed by the respaondents in GOPAL SHARMA's
csse,in the Suprems Court was rejectad and therefore,

that judgment had bscome binding in all similasr ceses.

52, In rebutting the shove contentions of both
Couneel for the applicarts, Zhri Papaﬁna submitted,
that the verisus rulings cited by them.to bring home
the point of "binding nature" of the judgment in
GOPAL SHARMA's cacse, had no applicetion to the present
cases hefore the Tribunsl, in that; the judgment in
that case,bound only the parties thereto and not
others, The fsct that the Supreme Court had rejected the
Specisl Leave Petition in GOPAL SHARMA's case, could
not, for the rercons etated by thié Tribunal in Appli-
cations Nos.1208 to 1486 of 1988, recently deciced on
14=12-1988, he taid, lead to ianrvthet the decision
in GOPAL SHARMA's czse had e binding effect on the

present caces,
L

53, Referring to IKDER PAL YADAV's csse, he ssid,
only the decleretion by the Supreme Court under frticle

141 of the Constitution wae binding on 2ll parties

%% similarly
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similerly situsted and which hed not approached it,
The judgment of thie Tribunsl oxr of a High Court, he

submitted did net have such a binding effsct,

54, Besicdes, Snri Papanna contended,that the
applicants could not vegevrd themselves,ss simil&rly

placed, as compzred to ths spplicanis in hO”AL SHARMA *s

[y
3
W
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®
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atent difference hs said, betuee

those who approached the Court snd those who did rot,
tho Uﬁh otheruis
¥, th

s
¥

g their grisvence may bs similar, The
applic conts zn/giasent CacEs, hevtheréfbre argued, could
not clsim perity,with those in GOPAL SHARMA's cass. For

like vessons, Shri Papanna submitted, the applicenﬁs

could not seek bensfit from DéRYRG’& cas8 00,

55, Tha dicte of the Suprsme Court in the cass
of DLGA TELLIS cese, he submitted, had no relsvance
to the present applications, as the applicants could
not complein of violation of natursl justice,uwhen
Fof eight long years they ascquliesced without demur in

the fixstion of their pay in TP,

56, At regards A K. KHANNA's case, Chri Pepanna

Fcubmitted that the quesiio af limitstion snd juriedic-
. » L

tion, were not reised therein, no principles were leid
\
doun in the decisficn therein and the poiﬁts urged before

this Tribunal, were not divectly in issue snd therefore,

/4 merely
the decision in that cas® was/ recommencedry snd advisory

L3

v&{ | : 57.Shri

in neature,
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57. Shri Papanna did not react 1o the other
rulings)citad by both Coungel and in particulesr, on
the point of judgment in rem and its impliceticns, a8

-

Ari Stinfvasan,

4]

ped by &

I

58, Shri Papanna submitted,that

in GOPAL
SHARMA's cese, all the points urged in the nresent

epplications,were not examinad Dy the Tribunal end
therefore ,the decisfon in that csee,would not squarely

9

govern the cases now before the Tribunel,

59, I have examined carefully the rivel conten=
tions on the above points. The various rulings relied
upon by both Caupeel for the applicants ., to acdvance

their point,on the guesstion of binding effect,of the

decision in GOPAL SHARMA's csse are apposite to the

presept cesses, In particuler, the ratio of the decision

in the ceege of ALK KHANNA by the Pripcipsl Bench
D’r‘"'the Central Admipistretive Tribumal, Kew Delhi,
with which I deferentislly concur and in that of INDER
DAL YRDAV hzs a dirsct bearing and concludss thq

question,

~

60. The submissior made by Shri Papanna
that the decisions of only the Supreme Court have
a binding effect in like cases,whers the parties
did rot eppeer before the Court, but not those of

the High Court or thie Tribunel is indeed stertling.
uﬁi ' Such
A

N
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Such a submission cen emehate only from an inadequste
comprehension of our Constitution and has to be

rejected ee patently " ill=founded. . | '

61, The other distinction,uhich Shri Papanna
snughﬁtc make between the paptiss which appséred
before a Court end those which did not, though otherwise
their case was aliks, éo as %o'state that they were not
SAmllarly placed eseems to me es an overurcught figment

of imsgination., If such a quaint vieuw is taken, I am

afraid, that the legal maxims: de similibus.idem est

judicium(i.e., in like cases,the judgment is the same)

or in consimite cassu, consimite debet esse remedium(i.e.

fn similer cases the remedy should be similer) would
only remein on peper and the poor litigent would only
be vexed,by driving him to Court nsedlessly,at no

little expense and hardsﬁip,as pointedly observed by

the Supreme Court,in INDER PAL YADAU's cese.

62, As regards the question of judgment in rem
urged by Shri Srinivesan (pere 47 abqve), to which
WV;hri Papanna did not react, it is:periinent,to refer
U'Uéo the decision of a 3-Member Bench in Applications
Nos.27 and 28 of 1987 (JOHN LUCRS & ANR.v, THE RDDI-
TIONAL CHIEF NECHﬁNICAL ENGINEER,.SOUTH CENTRAL RAILWAY
& ORS.) decided by the Bangelore Bench of the Centrel
Adminietrestive Tribunal, wherein Hon'ble Shri Justice

X.Madhav Reddy, Cheirman, espeaking for that Bench,

'ﬁz/ observed

—



observed ss undser:

"Quite apart from the sbove this should

be so becauce in "service matters" sany
judgment rendsered, except perhaps in
disciplinsry procesdings, will affect
someone or the other member of the
cervice, The interpretation of Rules
governing a service by the Tribunsal,
while it mey benafit one claes of
employees, may adversely effect snother
cless. 50 a2lso upholding the claim of
seniority or promotion of one may infringe
or affect the right of anothsr. Thse judg-
ments of the Tribunel may not, in thet
senge be strictly judgments in persongm
affectino only the parties to that peti-
tion; they would be g*judgments in rem,

cpacTos

Most judgmesnts of the Tribunal would hs
judgments in rem and the eeme Authori-h
ties impleéded as respondents both in
the earlisr and the later applicetions
would have to implement the judgments,
If a party affected by an earlier judg-
ment is denied the right to file a
review petition jend is driven to file
an original application under Sec.19,
apert from the likelihood of conflict-
ing judgments being rendered, the
Authorities required to implement

them being one and the seme, would be in
a quendary., Implementing one would
result in disregerding the other,"

63. In the context of the above observation

in JOHN LUCAS cece, it is apparent,that the decision

in GOPAL SHARMA's case has the linesments of a judg=
ment in rem and therefore,is binding on all those

similarly placed but who. did not approech the Tribunel.

64. The submission of Shri Papanne that the
decision of this Tribunal in A.K.KHANNA's case is

only recommendatory or sdvisory in nature and

%{} _therefore

[
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therefore not binding, on the face of it, seems
ludicrous., If the Tribunels were to give merely
hortative or didectic decisions, without those
daciéions Qinding the respondents, as envisioned

by Shri Papanna; learned Coﬁnsel for the respon-
dents, of what aveil are such decisions to a
litigant in traveil, knocking at the doors of

this Tribunalvfor relief? Perbaps only the learned

Counsel cen find an answer!

_ 65, The contention of Shri Papanna (para 56
above) that all the points urged in the present
applications, were nbt_argued and qone into depth
in GOPAL SHARMA'S cese, is not true., Theat decision‘
expresses entire agreement,with the judgment rendered
by this Tribunel, in Applicastions Nos,170 and 171 of
1986 (H.S.SADASHIV v. U.O0.I. & ORS,) on 11-12-1986,

to which I uas a party. The judgment in SADASHIV's

case, has examined in great detail, =l1 the relevent

,/;jﬁﬁiffﬁkgects involved in the present ceses end thersfore,
f e VE T N _ e _
‘\1€2§E§disingenuous for Shri Papanna to contend, that

r
0 X

1§“§§ ihHéQéAL SHARMA's case, the matter was not examined

te : Al

Qié@ 5 , 66. Questions such ss whether the post of
TN /

=2 "7UDC 1/c is a cedre post, whether it cerriee higher
responsibility than that of UDC, hsve all been desalt

(%) with

——
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uith st length, in SADASHIV'se cese. In that
cess, it has been clesrly steted (pere 20),
that the principle enunciated in the gllied
cess, in Writ Petition No.6086 of 1970, filed
by Shri V.R.Hegde, was being given effect to,
lest it should result in invidious discrimina~
tion, betwsen Shri V. S.Hegde on the one hand
and the applicents on the other, uhich was not
desirable. The respondents would need to
reglise, thet perpetuation of such discrimine-
tion among employees, similarly circumstanced,
would not conduce to administrative efficiency

and harmonye.

67. Shri Papanna submitted, that the post
of UDC I/c, was filled in from amongst the UDCs,
not strictly in order of seniority but esccording
to the willingness of the employses, .This wa$s
refuted by Counsel for the applicaﬁts, by pfoduc~
ing 8 copy of the Memorendum dated 14-7-1978,issﬁed
by the Administrative officer of the ESIC. I have
perused the same and notice, that it is explicitly
s@ated therein, thet the post of UDC I1/c is to be
filled in, strictly according to seniority, unless
a csenior agrees to forego his cleim, for appointment
to this post. The submission of Shri Papanne oON
this point, therefore is ill1-founded.

vl

- 68. In




68. In the end, Shri Papanna submitted,that

in case the respondents did not succeed in thess

- ceses, ths spplicant's may be given the benefit

of FR:22-C,on1y.uith prospective but not retrospec-
tive effect.
69. I have given due thought to this

submission of Shri Papanna.

70, In the light of the sbbve discussion,
I hold,that the decision rendered 5§Vthis Tribunal
in GOPAL SHARMA's cese on 26~5-1987,governs the

present caees,mutatié mutsndis end is binding on

the respondents. Ac the decision in the said
cases concludes all other points urged in the
epplicetions before me, there is no reeson to go

into those points again.

71. In the result, I hold,that the epplicants
are entitled to fixation of their initisl pay in
the TP.(i.e., HC, Assistant,Insurance Inspector or
Manager Grade-III ,as the cese mey be,)in eccordence
with FR 22-C ,uith reference to the pay dresun by them
es UDC I/c,immediately prior,to appointment in the
TP. The respondents shall fix their initial pay
acdordingly and grant them all consequential arrears,
with retrospective effect within a period of 3(three)

months, from the date of receipt of this order.

’
&% 72,The

-~



fpo
N~

72. The applicstions are disposed of

in the above terms. No order as to costs.

Sdl-

(L.H.AREGD ) \22 =@ 738
MEMBER(A).
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