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CENTRAL QDHIHISTRATIVE TRIBUR!L

. BANGALORE BENCH

teBerrae

APPLICATION NOS.

Rpplicsnts .
. Shri T.K. Pandarish & 15 Ors

To

1.

2,

3.

4,

Gunthakal = 515 801

- Andhra Pradesh

1580_T0 1585, 1614 T0 1621,
"3810_AND 1875/88(F)

V/s

The Bagional Dirsctor, ESI Corporation,

Commercisl Cbapllx(auﬁ)
fndiranagar
B&ngalorq - 560 038

sated 1 [ 3 JAN 1965

Reagondants .

Bangalore & another

Shri T.K. Pandarish S b Jagadekavears. .
*E";‘;"cm"" ESI Local Office.
orporation Shivajinagar
Regional Office
‘No. 10, Binny Fislds Bangalors ~ 560 001
Bangelors - 560 023 7. Shri 8.8, Kimaran
. ' Head Clerk -
:::: gie::“a°ha“dr° Rao £S1 Corporation Regionsl Office
€ST Local Office No. 10, Binny Fielde
‘ . Bangalore = 560 023
Sraeramapuran
Bangalore - 560 021 8. Shri K.R. Subbaraman .
$hri T.R, Santhanasundaram :gidcgi:::ation local Office
Head Clerk Mallesweram West - ~—~~
ESI Corporation ggeal Offiga Bangalore - 560 0SS
Ragappe’ BLb&k:= '
Bangalore - 560:¢ 621> 9. Shri S, Sreedhera
ST Head Clerk '
Shri 8. Ramachandran :gl-sgrpg::;:o:igigional 0ffice
R [ 1 4 -
Head Clerk Bangalore = 560 023
ESI Regional Office . -
No. 10, Binny Fields 1 s
Bangalores - S60 023 0 H::; gia::tarajan :
£SI Corporation Regional office

gg:zgg;s. Seetharaa No. 10, Binny Fields

‘ 8a - 560 023
ESI tocal Office nga;ore s 2
‘Tilak Nagar 11. Shri P. Kunhireman

- Head Clerk

€SI Corporation Regional Office

. No. 10, Binny Fields -

Bangalore - 560 023

. eesd

> k‘. B

L ma

e



12,

13.

14.

is.

16.

Shri M.B, Tanksall

-Managsr

ESI Corporation Lecel 0ffice
Bijapur

Shri V. Gundu Raog
Managsr

ESI Corporation Local Office

Dharwad

Shri M, Naraysnaswamy
Ranager

ESI Corporation Local Office

Nanjeangud

Smt B.K. Seetha

Manager

ESI Corporation Local Office
Malleswaram

Bangalore ~ 560 003

Shri S. Shamanna

flanager

ESI Corporation Local Office
Harihara (II)

Harihara

Chitradurga District

Subject ¢

L2222 o]

LES

1%

20,

Shri V, Narasimhs Holla
Advocate

Ho. 1762, 6th Main

‘0! Block, II Stage
Rajejinegar

%8ngalore - 560 010

éhri S.K. Srinivasan
Advocate

Np. 10, 7th Temple Road
15th Cross, Malleswaram

‘Bangalore - §60 003

Tpe Regional Director

Eﬁlc Building
No. 10, Binny Fields
Bangalore - 560 023

TLe Dirsctor General

Employees State Insurance Corporation

ESIC Building, Kotla Road
New Delhi - 110 002

'Sﬁri M. Papanna

Advocate

99, Magedi Chord Road
Vijayanagar

Bangalore - 560 040

SENDING COPIES OF ORDER PASSED BY THE BENCH

Enclosed herewith plesse find @ copy of ORDER passed by this Tribunal in tre

above said applications on 23-12-88,

Encl 1 RAs above

|
|
|

Employees State Insurance Corppratien



IN THE CENTRAL ADMINISTRATIVE TRIBUNAL ;
BANGALORE BENCH: BANGALORE |

Deted the 23rd dey of December, 1988

Befors

THE HON'BLE MR.L.H.A,REGO, MEMBER(A)

APPLICATIONS NOS,.1580 TO 1585 OF 1988(F)
C/w. 1614 TO 1621 OF 1988 & 1810 end i
1875 of 1988(F):

D D g S X - .

1. T.K.Pandarish
S$/o0 T.G.Krishnemurthy,
Head Clerk,ESIC Regional Applicent in A,1580/88
Office,Bengalore=23,

2, V,Ramschandra Reo
S/o lete D.Vittsl Reo,
Head Clerk,ESI Local Office, ~
Sreersmapurem,8angelore=21, -do~ A.1581/88

‘3. T.R,Santhanasundaram
S$/o T.S.Reghunathecharya,
Hesd Clerk,
ESIC Locsl Office,
Nagappa Block,
Bangzlore=-21, : -do~ A.1582/88

4, S, ,Ramachandran
S/o V.S.Sengamechuara
Heed Clerk, ESI Regionel Office,
Bangalore=-23, .o -do- P.1583/88

5. N.S5.,Seetheram S/o N.Sreekan-
teiah, Manager, ESI Locel -
Office, £SI Corporstion, . :
Tilsk Negar,Gunteksl=-515 801, =do- A,.1584/88

....0.2




6.

7

8,

N.Jagedekeveera

S/o Late A.Negesh Rep

Head Clerk,ESI Locel Office,
Shivejineger,Bangslore-1.

S.5.Kumaran

48 ymers,

Head Clerk, Regioml Office,
ESIC, Bangelore=560 023

K.R,Subreman,55 years,
Head Clerk, Local Office,
£SIC, Mallesusrem Uest,
Bangalore-SS. oo

S.5reedhars

52 yssrs, S/o G.Sempangi Neidu,

Head Clerk, Regioml Office,
ESIC, Bangselore=23,

10,E,.Netarajen,

1.

48 years,

S/o K.Ellapps,

Heed Clerk,
Regional Office,
ESIC, Bengalore-23,

P.Kunhireman

47 years,

S/o0 P,Ramankutty Guptan
Head Clerk,

RO of ESIC, Bangelore=23.

12.,M.B.Tankssali

56 years, S/o Bhim Reo,
Menager Lo, -
ESIC, Bijaput o

13.V.Gundu Reo,

49 yeears,
S/o B.V,Naranappa,

Manager, Local Office of ESIC,
Dharuad. oo

14.M,Narayanaswamy,

52 years, S/o Munisuamy,
Menager, LO of ESIC,
Nanjangud, .o

Applicant

~do=-

»-do-

-do-

-do=

~do*-

in A.1585/88

R.1614/88

R.1615/88

A.1616/88

h.1617/88

A.1618/88

A.1619/88

A.1620/88

A.1621/88

........3



15, Smt.8,K,Seeths
U/O KoNoDasarathig
manager, ESI Locel Office,
Rejajtinsper, -
Mallesuerem,Bangslore-560 003, Applicent in A,1810/88

16.5,Shamenne S/o S,V.Subbe Reo
manager, Locsl Office(Herihars II)
ESI Corporation, HARIHARA,
Desangere Tq. -do=- A.1811/88

(Shri V.Neresimha Holla,Advocste for applicents
in Applicetions Nos. 1580 to 1585/88 and
1810 and 1875 of 1988,

" S,K.Srinivasan, Advocate for the spplicents
in Applicetion Nos.1614 to 1621/88.)

-v s-‘._

1. The Regional Director
Employees State Insurence Corporation
ESIC Building, No.10 Binny fields,
Bangalore=560 023,

2., The Director Generel
Employess State Insurence Corporetion
ESIC Building, Kotla Road,

'NEW DELHI-110 002, .o Respondents
in all the

applicetions,

(By Shri M,Papenna, Counsel for Respondents)

These applicetions coming on for hearing

this day, the Hon'ble Member(A),made the following:
ORDER

These are in ell 16 applications,filed under
# section 19 of the Administrstive Tribunels Act,1385,

wherein the main prayer is, to direct the respohdents(R)

«%, to

—



to fix the psy of the epplicents (A) in the
post of Head Clerk ('HC' for short) under
Fundamentsal Rule ('FR' for short) 22-C,with
reference to the pesy last drawun by them, in
the pay scele of the post of Upper Division
Clerk fn-charge ('udC 1/c' for short, es
distinguished from 'UDC' i,e.,, Upper Divieion
Clerk) with retrospective effect end to grant
them sll consequntiel relief, inclusive of

arrears of pay.

2., Shri Naraqimha Holle, learned Counsel, eppears
for the epplicants in Applications Nos.1580 to 1585,
1810 and 1875 of 1988, which for ease of reference,
shall be designeted as the 'Ist Set', while Shri S,.K,

Srinivasan,lesrned Counsel ,appears for the applicents

‘in Applicetions Nos.1614 to 1621, which for like

reason, shall be decignated as the 'IInd Set',
Shri M,Papenne, lesrned Counsel sppears for s8ll the
respondents in both the Ist end the I1Ind Setsof eppli-

cations,

3, Since both the sete of applications ere slike,
in point of facts end law, they ere heard together

and sre deslt with by a common order,

4, The background to these ceses is succinctly
brought out, by the following tsbuler statement,furnish-

ing the relevant details of the service curriculum

vitse of the verious applicants(designated by their

respective

fy




respective Application Nos.to facilitate refe:enca) a8 besed on the date furnished "
by the respondents:

Applice~
tion No.

Date of appointment to

the posts of:

u.0.C.

1/c.

H.C., or its
equivalent,

pGY(&)pomo imme~-
diately prior to
promotion as HC
in the post of

uoc
(deemed) (In-cherge)

Fixation of pay(f)p.m. in
the post of HC or its equi-

D D SRS e Y S e T P T D D A D D o P WD B W U D D o WP D S D WD D D A DD D s D 4D WD e W T g W D D WD WD VD e D W > T e T D T G U T WD R A G D WD T WD P D U WD A N R A D WD R D T D A R D D wy D wgp A WD T W D SR ER D SB TS — G WD G WD

26.3.79
to
21.9.79

to

to
10-4-77

2=5=77
to

17.4078

22.9.79
15.5.79

14,2.73
to
15.8.73

31.8.73
to
10.6.75

11.10.76

30.10.76
24,11,76

6.10.,77

24,9,1979

25=1=79

7=-7-80
10.9.79

16.8,73
to
30.8.,73

187 e

5 6
THE Ist SET

428/~ 455/~
452/~ 470/~
428/~ 440/~
428/~ 455 /-
404/~ 425/~
416/- 455/~

“velent,
‘Original H Revised
- D W e S me S an -----+—--- ------- - -
Dets Pay i Date Pay
!

7 8 9 10
24=-9-79 455/- 22=7-81 455/
23=3-79 470 22,3.84 470/
17=-7-80 440/- 6.8.80 455/

- 455/- 27-4~-81 455/
22,8,78 425/~
22,8.78  455/-

..00006
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1585

1875

1614

1615

9.11.70

6.10.66

1.10.66

15.4.60

20.2.67

31,8.75
to
9.5.76

30. 8.79
to
2.,10,79

T7.7.78
to
31.7.78

19.10.70
to
3.1.71

5.5.75
to
11.6.78

15.1.79

13.6.,78
to
6.7.78

1.8.78

L ]

3.10,79
to
4,1.,81

1.5.81
25.5.78
31.7.78

12.6.78

II.

15~2~-80
16.2.83

1-7=79

416

440
416
416

452

Ilnd SET,

452%
488

452

440

485

440

(*Penelty of stoppage of 2 increments

455

- - - _——-—-.—..—-‘—-----—--—_-—-——..-—----—‘-——-------—u--—-——-——---—-----—-——-—-----_

3.10.79

9-6-81
25,5 78
30,9.78

22.,8,78

16.3.81

10.3.83

440

455
440
440

485

470
515

23.11.82 455+

1.8.80

?

17 .6.81

17.8.84

15PR,

440

455

440

470+
15pPP.,

due, imposed on 1.2,77 & 1.2.78)

1.7.79

455

13.12.82 470

...0...007



1 2 .3 4 5 6 7 8
1616 3=2=67 20-5-78 13=-3-79 440 455 23.3.79 455 17.6.81 455
1617 15,12 .68 11.4.77 1¢7.79 428 455 3.1.83 455 1981 455
to :
20.3.79
1618 " 9,11.70 22.8.79 3,10.79 428 455 3.10.79 455 1982 455
1619 2.12.66 2.5.78 26.3.79 476 485 17.4,79 485 6.8.80 500
1620 9.11.10 16.8.79 10.9.79 428 455 5.9,79
- 24=2-81 440 - 11=3=84
o 1621 1.10.66 10,5.76
\ & to
11.6.76 \
4.1.78 12.1.79 452 470 3,2.79

Y — S s T D Gt D G0 D G D D G G T G G > D W S D G VD G N G G e G G T S e YR S G Y S Sy I G v T S G S W T W D D G 0 Y Gu TR S S Gy U G SN G B T S G G S S G G T G G T G S TSI W Dy ST WL D G M S GD GD SN G G G

NB: (i)'PP'means "Parsonal pay"

(ii)The deteils of the period intervening between promotion,from the post of UDC 1/c(or in some csses,
from that of UDC) to that of HC or the poste equivslent thereto,are not furaished,these minutjise
being unnecessery, This period is ssid to cover svents such as: leave, joining time, trensit

period etc,

(iii)There ere some gape/disparities here and there, in the data fPurnished by the respondents,
which would hsve to be filled in/resolved if need be, at the time of compliasnce with the
decisiond in these ceses, v




S The epplicents ere all serving in the
, - ! ,

Employees’ State Insurance Cbrporation, Karnateka

Region(ESIC(K), for short) under R=1,

6. According to the_recommendations of the

I11Ird Centrel Pay Commission, the pay scales of the

employees in the Employees State Insursnce Corpore=

tion, came to be revised,with effect from 1-1-1973,

The comperative pay sceles of the respective posts

before end after revision were as follows:

Pay Scale(Rs,)

330-10-380‘58-12~ i

Cetegory
S.Qo. of post, -
(1) . (2)
(1) U.D.Co
(ii) unc 1/c

(ifi) HC or Assis-
tant or
Inspector or

Menager Gr.
I11,

- — D g e S D an P o TD AP D SRy B D an G0 G GE S g s TR G e T N TP ey e TGS @GP m S8 L am WD e ah @ TR D @ G YD T G WSS G

130-5—160°8-200
EB-8-256-E8-8-
280.

130~-5-160-8-200
£E8-8-256+E8~8~
280-10-300-Plus
Cherge Ailowance
of Rs,25/- per
mensem,

210-10-290-15-
320-EB~15-435,

- e AR N ED =G A GGy e D @ S

500~-EB-15-560.

425-12-530-£8~15-
560-20~-600.

425-15-500-£8-15~
560-20-700.

NB: Consequent to revision of the pay scales the
Cherge Rllowance of Rs.25/- per mensem cesme to be

discontinued,

7. Some of the epplicants are seid to have

been promoted to the posts of Assistant,

Insurence

“
Inspectorg or Manager Grade 11I(eg., A.No,1583) from

4

—

theat

After 1.,1.1973.




- 9 -

thet of UDC or UDC I/c. All these three posts,
ere ssid to be identicel  in the time-scale of pay,
with that of HC viz., Rs,425-15-500~EB=-15~560-20-700

(Rev;sed). Al11 these four cétegories of posts which
ars the terminal posts of prombtion'in the’cases ‘
before me,in which the appllcante contend,that their
pay has not been correctly fixed under FR 22-C,will
 be designated as a class,ee the Terminel Post('TPf for

“short) for the seks of correct connotation,

B, The spplicants cleim thet their pay on
promotion to the post in the TP, from the post of
UoC 1/c,ought to have been fixed.in sccordence with
FR 22-C with reference to the pay t;%t'dtaun in the
post of UDC I/c end not in that of UDC, which wes &

stage lover. They ellege,that R1 denied them this

benefit end fixed their pay instead.,uith rgference ,
to the pay lasst dresuwn by them ,in the post ;f ubcC.

Théy further cleim,thet the TP,enteils higher responsifb
bilities,than thet of UDC I/c and therefore,they '_are'
entitled to the benefit of FR 22-C, with reference to
the pay last drawn by them,in}the post of UDC I/c,

while fixing their pay in the TP,

9. They stete,that their colleagues in the

ESIC, simllarly placed like them ,had filed Applications

Q 7 \ (T ‘a
( ﬁ%: vﬁos .67 to 69 and 78 of 1987 fbsfore thia very Bench of
( e
k ‘1'9'4“3)1 fhe Central Administretive Tribunal / C.S.GOPAL SHARMA
L < /& 3 ORS, -ve.~ DIRECTOR GENERAL, ESIC, NEW DELHI & ANR./
% :

U

— - , v arg
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and hed succeeded in gettiég s decision in their
fevour, {in deriving the b?nefit of FR 22-C in the

fixstion of their pey.in tﬁe TP, ,with reference to the
|

pay last drsun by them,in the post of UDC 1/c. The
|

operetive part of the judgTant,rendered in the afore=
seid applications on 26=5-1987 resds thusé
|

-7

"5, We have considered the rivel
contentione carefully, We do
not egree with Shri Pepanna
thet merely becguse the appli-
cant held posts of LDC i/c es
a temporary errsngement they are
not entitled tol the benefit of
FR 22-C, We ere unable to under=-
stand how the posts of LDC i/c
can be trested as ex-cedre posts.
As a matter of [fact posts of
UDC i/c existed et the materiel
time in every depertment of
Government, Therefore, we do
not agree thet |these posts were
ex-cadre posts |disentitling the
applicents to the benefit of
FR 22C on their| appointment as
Head Clerks, _Qa have gone thro=
ugh the decision of this Tribuneal
in A.Nos,170 and 171/86 and we
are entitely in agresment with
the decision randered therein
that the post of Head Clerk
carries higher [responsibilities
then thet of a|UDC i/c end is
in fect a promotionsl post. Ve
therefore holdithat the appli-
cants are entitled to fixation
of their initisl pay es Head -
Clerk under FR|22C with reference
to the pay drawn by them as
UDC i/c immediately before their
‘appointment toythe post. The
respondents will fix the initiel
pay of the applicants accordingly
end pay the applicents all conse-
quentisl errears flowing there-
from, ' '

6. In the result, the applice-

tions ere allowed, Perties to besr
their own costs,"

J& 10.The

" |
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10. The applicants state,that esoon & fter
they ceme to knouw of the above order, dated 26-5-1987
of the Tribunel, théy represénfed to R=1,to extend
the benefit of that order to them., Some of them,who
did not get & favoureble reply from R-1, submitted a

further representation to R-2,

11, The following tabular statement furnishes

at 8 glance,the relevent deteile of the detes relating

17.8.84

11 Lind Set

/4

—

to:
(1) fixation of pay of the appli-
cant, in the TP,
(i1) their representation thereon
to R-1 and R-Z; end
(111)the reply of R1 and R2,to
these repressntations,
Dates pertaining to
A.No, Fixa- Repn.to Disposal Repre- Dispo- 'g:lingln
tion of R=1 of repre- sente~ g5l of befogg )
pey in sentation tion reprne  +he Tri-
the TP by R-1, to R2 . by R2 : |
bunal, {
(1) (2) (3) () (s) (6) (7)y
I, Ist Set:
1580 22,.7.81 26.,5.,87 21.,6.88 27.7.88 19.,8,88 29,9,1988
1581 22.3.84 25.4,88 " 3.8,88 3,9.88 " :
1582 5.8.80 2804.88 " - - "
1583 27.4,.81 20.,4.88 " 27.7.88 19,8.88 "
1584 23.11.82 11.5.88 " - - 30,9.88
~ ch\\»gses ? 13,5.88 n 29,7.88 2.9,8B "
17.6.817  25.4.88 " 1.8,88 2,9.88 10.11.88
7.6.88 " 24,11,88

000000012




L) f2) o (3) K ____(s) _____ (&) _____ (1 ___
1614 10-3-83 21-4-1988 21.6.88 - - 3.10.88
1615 13.92,82 25.4,88 " - - n
1616 17.6.81 21.4.88 n - - "

1617 1981 " . - - " |
1618 1982 " n - - n o '
1619 16.8.80 25,5,88 " - - m |
1620 1979/81 - 28.4.88 " - - "
1621 ? 30.5.88 " 1.8.88 2.9.88 "

- — . - - - - . i - - ) L2 D D D B D D W s A Y e 5 TS D T W T 6 - -

12, The epplicants have appended copies
of their representations as above,to R1 and R2
and of the replies of the latter thereto(negativing

their request) on their respective applicetions.

13, Aggrieved, the applicents have approa-

ched this Tribunel,through their presert applica-

tions for redress, i

14. The respondents have filed their reply

to Applications Nos.1614 to 1621 of 1988, resisting
the same, Thése were heard by me on 25,11.1988 and
their.further hearing wes adjourned to 8,12.1988,to
eneble counsel for the respondents,to produce certain
documents,uhiéh vere considered by me as essential, to
help resolve the preliminary objection of limitation
raised by him. When the matter in regerd to the |
aforeseid epplicetions cazme to be further heard on

8.12.,1988, Counsel for the respondents filed some

%% of

"



of these documents,along with 2 statement of
additipnal objections,in respect of A.Nos.1614

to 1621, serving a copy thereof on fha Counsel
for the applicenﬁs in these éeses. He however
expressed inebility to argue the matter,owing to -
unPoreseen urgent ressons and prayed for a short
edjournment. The matter was therefore adjourned

to 20;12-1988,t0 be heard along with the connected

applications aforementioned,

15, When the cases were heard on 20-12-1988,
Shri Papanna furnished copiss of the follouwing

references on my direction:

(i) Letter No.53,A=27,17.1.,76 Estt.Dated
23,7.1980 addressed by R=1 to R=2,sesk-~
ing clarification regarding fixestion
of pay, in respect of UDC I/c,on imple men-
tation of the revised scale of pay, 4

~pursuant to the recommendation of the 111
Centrasl Pay Commission,uith reference

to the instructions issued in this regard
by R2,in his Memo dated 23-6-1980.

R1 had cited therein,two specific
cases,one of Shri V.Krishnamurthy and
the other of Shri M.S.Sreepgda‘Rao
result ing in recovery of substentiel
excess payment of emoluments,on account
of revised fixation of pay in the TP, He
had stated therein that quite a number
of ceses necessitsted revieuw,in this
light to help determine the total quantum
of recovery of emoluments,ocuing to revised

K

-

fixation
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fixation of pay, R1 had therefore sought
instructions from R2,in regard to fixa-
tion of pay of the employses concerned

and had brought to his notice,that pend-
ing clarificetion from R2,4in the matter,
recovery of excess payment in thess tuwo
cases was sbeyed and these tuwo incumbents
were being allowed to continue to drew the
emoluments as at present,

(1i) D.0. Letter No.53.RA,27.17.1.76
Estt.,] dated 27-6-1981 addressed by R1 to
the Regiore ) Director, ESIC under RZ.,
inviting attention to his earlier letter
dated 23,7.1980 aforementioned, end to
the severel reminders sent thereon and
impressing the need for instructions early,
in regard to fixation of pay in the TP,

‘that 4

He had further stated therein/about
20-25 cases were involved.where excess
recovery of emoluments was to be effected,
according to the revised pay fixation
and hed brought to the notice of R2, that
this recovery was stasyed,pending instruc-
tions from him.

16, Shri Papanne informed,that R2 has not
yet issued instructions in the matter, either in

regard to fixation of pay or recovery of excess

payment of emoluments,

~

17. As ascerteined from Shri Papanne in the
course of the heering, pay of the spplicants in both

sets of ths applicationsﬁuas fixed twice in ths TP

d&, as

e

e e ey s e s



a8 under:

(i) The pey uas_originéllz—fixéd

under FR 22(e)(ii) / Cols.? and 8
of the tebulsr. statement in pars-4
ebove/ with reference to the pay
dreun as UDC I/c immedistely prior
(col.6 ibid) to promotion in the
TP, safeguarding however,the pay
drawn as UDC I/c.

N (ii) The sbove pay wes later revised
(Cole.9 end 10 ibid) under FR 22(C)
with reference to the deemed pay
drawun as UDC (col.5 jbid) without
safequarding houevergthe pay drasun
as UDC I/c (Col.6 fbid),which resul=-
ted in substantial recovery of the
emoluments already draun,by the
employess,sccording to the originsl
pay fixatiaon, |

18, Sﬁri Papanna filed a reply tO(A.No.1

20-12-1588,countering the smleqéerving a copy

S80 on

thereof,

on counsel for the applicant therein, and submitted

that he proposed to adopt the ssme in respect of the

remaining applications in the Ist set,

i

19, When Applications in the IInd Set

ceme up for hearing on‘25-11-1988, Shri Papanna

reised the following preliminary objsctions.

he submitted,that these applications were not

Firstly,
filed

individuslly, in Form I,es prescribed in Rule 4 of

-

W

——

the

ity st e e ot
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the Centrel Administretive Tribunel(Procedure)
Rules 1987, but in e combined form,which was not
permissible under thess Rulés end therefore,these
spplications could not be entertained by this
Tribunal.

20. On the fece of it, this contention
of Shri Papanna éeems captisne and does not ring
true,as the "seeming" infirmity;does not in any
manner fetter the even course df justice, It must
be remembered.that the reesson of Ysw is the soul
of law and in that context, one has to bear in
mind the legal maxim,that too much subtlety in lau

is discountsnanced -:nihgl subtilites in jure réprobetur.

This Tribunal has eccordingly entertained many spplica~
tions of the like,hithertofore. In‘this background, it
is apparent,that Shri Papanna is mak ing a fatish.oﬁthe
s0 caelled infirmity snd therefore,his contention in
this regard,has merely to be stated to 59 rejected

outright, as bereft of merit,

21, Shri Pepanna next rsised the other preli-
minary objection,in regard to the IInd Set of appli-
cstions, on the score,thast they were hit by ths bar of
limitetion,under Section 21 of the Rdministrative
Tribunals Act,1985. He itdrated this impediment,in
regard to the Ist et of spplicetions slso, stating,
that the csuse of action had érisen,for ell the

applicents,es long back as ‘between 1380 to 1582, He

VQ also

Pl
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elso urgeq,that ell these applications vers nat
maihtainable;'as the grievance therein,arose
from en otder of pay fixation;passed on a date
“more than 3 yeers immedistely preceding the consti-
tution of this Tribunel i.e., 1-11-1985 end there-
fore,this’ Tribunal in the light of ite decision

in ATR 1986 CAT 203 (V.K.MEHRA v, THE SECRETARY,
UNION MINISTRY OF INFORMATION AND BROADCASTING)
vhad no jurisdiction, bouar or authority sto enter-
tain this applicetion and there?ore,these epplica=-

tions were liable to be rejected in limine.

22, He pointed out,thet ESIC, New Delhi,
had by its memo deted 23-6-1980(Ann.R=1, in the
Ist Set) clarified inter alis,to ell the Regiomel
Cirectors of ESIC, as to the manner in which the

& post of & '

pey in the/HC should be fixed. This was itersted
by R=1,by his Memo dated 21=7-1380(Ann.R-2),to all
the Local Office Managers of ESIC, It was stated
in the said Memo,thet the post of UDC I/c,wﬁuld be
trested as an ex~cadre post,tiil'the Recruitment
Reguletions for the said post,were finalised and
that the pay in the post of HC,would be fixed under
FR 224C¥,with reference to the psy drewn as UDC,on

the date of promotioh as HC,

d% | promotion

[
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promotion to the post of HC, and they accepted

the seme without demur,over the years, inclusive of
the instructions contained in thse aforesald memos
deted 53~6-1980 end 21-7-1980, In these circum-
stances,,ﬁe esserted, that the epplicants were

barred by limitetion end also estopped from question=
ing their pay fixstion,in the post of HC,et this

distanée of time,

24, Shri Pepanna asserted,that none of the

applicents,had addressed any representstion to

the concerned euthorities in the ESIC,that they were
aggrieved uwith the fixation of their pay,in the TP,
according to pare 17 above, except those submitted
by them to R=1{end by some,to R2 as well) as indice-
ted in para'11 above., PARe long & period varying from
6 to 8 yesrs hed elapsed, from the dete,the actual
ceuse of action had erisen to them, he stressed, ajd
therefore,the applications the submitted, were hit by

the ber of both limitetion jas well es meinteinability.

25, Countering the duestion of limitation and
meintainability;raised gy Shri Papenna et the threshold,
Shri Srinivesan, Counsel fdr the epplicants in the
IhiSet, relied on & lang catena of rulings as under,

to develop his ergument:?

- D e w am Ak e e e e GO s e . - o = W . o T W} - I A - - D o O CE MR T gy W e SRSy ow

S.No, Citation Ratio
YT [ &2 N [€)
(1) AIR 1982 Cel,307 In considering the question of
= delsy, the merits of the case
LKUMAR VEDA KANTHR shoula be taken into account as:

SINHAE ye, STATE OF

WEST BENGAL & 0R§7 also the effect of delayed

grant of relief.




(44) AIR 1982 Delhi 83
(S.C.MALIK Ve pcpo
SHARMA ).

(110 goog,
£§ITA M NANDA&&AR
S. 0010)

. :D’b)
:0—4

H
R
v u

(iv) AIR 1986 SC 508

(RAGHUBIR JHA vs.
STATE OF BIHAR &
ORS,

(v} AIR 1586 SC 2086
(K.R.RUDGAL & ORS.
v. R.P.SINGH & ORS.

(vi) 1986 ATC 531
Bombay Bench
(MANOHAR. SITARAM
NANDANWYAR v, U.0.1)

(vii)ARIR 1988(2) CAT 499
Calcuttsa.

(ANANTHA KUMAR MONDAL

Ve UoO.Io & GRS.)

(3)

- e " - D D D D 2 D W P WP D W Y 3 M T TP O T D D T D D B I D 4D @

Delay in meking petition would
not be & ground for rejecting
relief if appointment had been
unconstitutional.

Limitetion for epproeching the

Tribunal,commences from the date -
of rejection of the represente=-
tion ,against the impugned order, .

the date of communicetion of the
order of rejectior relating to

diecharge of a Government servent
Ber of limitetion does not spply.

Suit filed within 3 yeers from i
:
i

Petition challenging inter se
seniority ,filed after 18 yesrs
after issuance of ths Ist
Seniority List,dismissed on
grounds of laches,

Limitation commences from the
date of rejection of representa-
tion (relating to retrospective
promotion as a result of revisior
of seniority). '

|
|
!
|
C
|
i
I
i
!

!
!
'
i
i
!

Claim for Overtime Bllouance
relating to the period from
3.,4,66 to 18,8,72 - Rpplicant
beceme suare of his right only.
after the right was estasbli~
shed by a judgment delivered

on 30-~5-79, Applicant thers-
after made representation,
starting from 1980 onuards,

All representations remeined
unansuered, Final decision
teken on 11-8-1986 when the
cleim of the applicant and
others similerly placed employ-
‘ses were rejected.petition
filed on 23=2=87.cleiming the
above relief - Applicstion :
held to be not berred by time.

& o
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(viii) AISLI 1987(1)CAT 489
‘ Petna Bench.
(MAJOR YUDHISTIR SING
ve G.0.I. & ORS,)

(4x) ATR 1988(1)CAT 1,
Principel Bench, Delhi.
(B.KUMAR v, U.0.1,

& ORS,)
(x) AISL] 1988(2) CAT 217

Celcutta Bench,
(BIBAS CHAKRABORTHY &
ORS, =-vs,- U,0,1.%& Ors

(xi) AISLI 1988(2) CAT 273
Delhi Berch,

(RAMNATH CHADHA v. U.0.1

(xii) 1987(2) ATC 852 Celcut
Bench,

(KANAK KUMAR SINHR ys.

CHAIRMAN, CENTRAL BOARD

OF DIRECT TAXES & ORS.)

te

(xii1) 1987(2)ATC 444 Jab.Benc
(GOPAL ANANT MUSALGAONKA
-vs,~- UOI & ORS,)

H

- (releting to retirement).

- Limiteation runs from the

Limitation sterts with refe-
rence to representation and
not advice of a decision

dete of rejection of the
representation end the same
will not hold good where the

. Deptt. concerned.chooses to

entertain a further represep=

- tation and considers the same -
i on merits before disposing
of the same.

1 Limitation does not apply,

.)

- in mid-seventies, Their
- claim was sgid to be under

- negatived,
- in 1987,uwas not hit by limi-
. tation,

)

 treated as bresk in 1979.
" order merged with the 1979 R

f of limitation.

|
|

h‘
R»

| Ty uWes unconscianable; hence |
| interest was a2uwerded. -

eince the espplicants uere
constently puresuing their
cleim when the csuse arose

contideretion and wss not
Applicetion filed .

Applicent uae discherged in |
1959 and resppointed in 1962,
The intervening period was

It was held that the 1358 |

one; hence there wse no bar

The delzy of sbout 6 yeers
on the part of the respondsnts
in settling arreare of sala~ -

i
t
¢
i
t
4
{
X

Court or Tribumal has the
judicial discretion to decice

- the ples of laches and remis-~ |

ness»in filing writ petitiDﬂS‘
depending on reasonasbleness of:
circumstances in each case. |
In the €ézse of fundamenteal i
right there is & continuing

wrong




(xiv) 1987(2)ATC 32
Jabalpur Bench
(MUNNILAL v, UOI
and ORSO)

(xv) 1988(6) ATC 609
Jodhpur Bench
(LAXMANDAS v, UDI
& ORS,) '

(xvi) 1988(8) ATC 49
BABALPUR BENCH

(SUSHILA BAI v,
UOI & ORS)

- Tribunal exercieed discretion

wrong,so long as the claimant
is in service and it is not
redressed(In this case, the

of condoning delay or laches |
(18 ysare) as the petitioner
was a low-paid functionery
(peon) and was in indigent
circumstencee, The matter
perteined to reversion for
failing in confirmetion test),

Paetition filed 24 years after
entering service-in regsrd te
change of -date of birth, Emplo-
yee uwes illiterate, Identity.
cerd issued by the Employer
supporting his claim., Delay
condoned on this circumstence,

Applicante were awsiting
decision of & cese and
thereafter.submitted representa-
tion relating to their raver- t
sion. Mesnuwhile.the period of
limitation expired, Delay wsas
condoned.in exercise of
discretionary pouer on the
premise,that the applicents
were justified to await the
decision, Guidelinss for ,
condaonation of delay a&s enumera-
ted in AIR 1987 SC 1353{Collsc~.
tor, Land Acquisition ceass) ?
were outlined end their import
was brought out.

Employee expired on 25-9-1984.
Widow was informed on 29-10-85 !
thet she was sntitled to 50% |
of the Provident Fund dues,
Notice under Sec.88 of the
CPC,uas issued on 28-11-1985.
Application wvas filed on
25~11-19868, This wes held to ;
be in time, |
i

26.,5hri i
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26, Shri Srinivasan tlerefore submitted, in

the light of the ebove rulings,that the question

of limitetion hac to be decided on the merits of

gach case and the Tribunel could exercise its

judicisl discretion,in doing |so.

He asserted that

hie clients had & strong case to proye,that the

delay if any.,on their part,in epprosching this

Tribunal was unconscionable, in the peculiar fact-

situation of their caees, He vehemently refuted the

allegstion of Shri Papanna,thet his clients had

acquisesced in the fixstion of their pay in the TP,

as shown in para 4 above. He ssid.that the matter

wage under consiceration of R11 but =2s there wes no

progress, some of the employ

pleced ae his clients,as in GOPAL

es who were similarly

SHARMA's cece(para 9)

filed writ petitions in the High Court of Judicature,

Karnateka in 1983 ,efter waiting for a reassonsble time,

for a favourable decision from the respondents, Those

writ petitions came to bs trensferred to this Tribunel

he said, consequent to enactment of the Pdministrative

Tribunals Act,1985, His clients he said,were hopefully

awaiting the decision in that case,relying on the dicta

of the Supreme Court in 1985 SCC(L&S) 526 / INDER PAL

YADAV & Ors, =vs.- U.0.I. & ORS.7 thet those who could

not approach the Court,need not be at a dissdvantage,

es compared to those who rushed to it snd that if they

were otheruise similarly sityated, they were entitled

A

-/

to




to similar treatment, if not by anyone elss,

at the hands of the Court,

27, Shri Srinivesan assiduously argued,
that his clients were sufficiently vigilant,as
to their ca&se p? actionqin the light of the
above dicts of the Supreme Court and had promptly
represented their grisvance to R-1 and R~2(by some
of them) for redress, when this Tribunal rendered
its decision on 26~5-1987 in GOPAL SHARMA's case,
as is seen from the details furnished in para=11
sbove, He therefore vehemently plesded,that his
cliente were not hit either by the bar of limite-

tion or maintainability,as slleged by Shri Pepanna,

28, Shri Holla, Counsel in ﬁhe Ist Set of
applicetions urged,that it wes the primary Buty
and responsibility of the respondents,to fix the
pay of his clients correctly,under the statutory
rules viz., FR 22-C on their promotion from the
bost of UDC_ar_UDCVI/c e the case mey be, to the
TP, but they fsiled to do so,in the case of hié
clients, even after the decision of this Tribunal
in GOPAL SHARMA's cese on 26-5-1387, until uhich, he
steted, his clients were not sware oflthe correct
position in regard to the fixstion of their pay.
The ceuse of action for them srose es on the date,

& ;Jhen |

‘/

e s et e e st e e e e
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- when the above deciesion was rendered by this
Tribunal in GOPAL SHARMA's csse, wherein the
applicants were similerly placed, The respoh-
dents he argued, could not make an invidious ~
distinction between those who approached the
Court/Tribunel for redress and thoss who did

not, even though similerly circumstanced, to
substentiaste which, he sought to derive.support
from INDER PAL YADAV's case (para 26) relied upon

by Shri Srinivasan,

29, He submitted, thet his CIienﬁs had promptly
submitted their representations to R1 and R2(some
of thsm) for redress,as shown in para=-11 sbove, no
sgoner than this Tribunal rendered its decision on

26=5=1987,in GOPAL SHARMA's case.

30, He invited attention to the Order dsted
22-7-1981(Ann,H) issued by R-1,in regard to fixstion
of pay in TP and pinpointsd, that the name of ore of
his clients viz., Shri T,K.Pandarish(A-1580) appeared
therein. He focussed attention on the concluding pare

of Ann.H, which reads thus:

¥The Reqional Director has slso epproved
that recovery of excess payment of pay

- and ellovences arising out of re-fixation
of pay/increment ordered esbove, upto the
date of issue of Hqrs. memo undsr refe-
rence, may be kept in abeyance, till the
Hqrs, decision for the reference made by
this office on the sgid mattsr is recei-

ved, ®
&%' 31.1In

g
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31. In the sbove background, Shri Holla
argued, that tha-question of correct refixation
of pay in TP not only in fESpsct of £=-1580, but
of all others in the Ist Set of applicetions, who
were similarly circumstanced,uss very much slive,
as sven though more than 7 Qeers had elapsed,no E
decision seems to have beén arrived at,on the
proposals said to hsve been sent by R1 to R2, as
long beck 85}1981 snd the entire matter was still
unresolved, and was in a state of flux, he submitted,
In these circumstsnces, he trenchantiy pleaded,that
it ill=behoved the respondents ,to hold the bar of
limitetion end maintainability, egainst his clients,
Beesides, he pointéd out, that neither R1 nor R2
had in their reply to the representations,filed

%
by the applicants {para=11 above).,&m#® pointed out,

thet the seme were barred by limitation.

32, Shri Holls endeavoured to bolster his
case on this point,relying not only on the rulings
elready cited By Shri Srinivesan, but slso on the

foilouing further decisions:

O ha D A R T 0G0 TR D T gy oS L5 O KD arp R TT OTR SO m a7 D au WD wets I I [ egp AW AUES SR o b 155 b B ATD 5 LY 0T (7D (D WD CSD g WY 0C7 a0y N0 pam
. i

- S.No, Citation : Ratio
< (2) | {3)
1,\'@ ““““““““““““““““““““““““““““““““““““““““““““““““““““““““““
(i) AIR 1960 SC 335 There can be no "right to sus™®
(RUKHMABAI v, LALA until there is an sccrual of
LAKSHMINARAIN & the right esserted in the suit
ORS.) and its infringement or et

least a clear and unequivoesl
threat to infringe thst right
by the defendant against whom

tha

e A e et i S e e emte - n (w1 e+ 1m ot
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‘the suit is instituted,
'Where a particuler threat
'gives riss to a compulsory
csuse of action, depends
on a question whether that
‘threat effectively invadss
or jeopardises the seid

right.
(ii) RIR 1987 SC 1353 Principles for a liberal
(COLLECTOR,LAND approach towards condona=~
FCQUISITION, tion of the delay enunclia-
ANANTNARG & ANR, ted,highlighting inter slia,
~ys,~ MST,KATIDI that when substantial justice
& 0RS,) snd technicel considerstions

ars pitted sgainst sach other,
the csuse of substantial
justice is to, be preferred,
for the otherside, cennot
claim to have vested right,

in injustice being dones i
heceuse of non~deliberate
delay end that refusing to
condone delay.,can result in a
meritorious matter being
thrown out at the very
threshold and the cause of
justice defeated.

@ T o e o WD o o N e V2B e e T - — - T " D A W e i s MO S D 3 T . P TE G v e T v S m e o ST e o W Ao O A0

33, Shri Papanne, in reply, sought to rebut the
contentions of both Counsel,on the point of limitation
and maintsirability and distinguish the verious rulings
relied upon by them to buttress their cace. Réferring to
RUKHMABARI's cazse, he contended,thet it enviseged a
compulsive czuse of action,necessitating filing of a
suit and that the threst thereof, should be given effect -
to, This wse not the case, in regerd to the applications
before the TriSunal, he said, as the threst (ceuse of |
action) srose as far back a8 1581 end therefore RUKHNABAI'sé

caee wse not relevsnt, he ssserted.

U&@ 34.The

L



'34, The dicts of the Supreme Court»in
COLLECTOR, LAND ACQUISITION cese, he submitted,
only smplified the scope of Section 5 of the
Limitafion Act, in relation to the original
jurisciction of the Court end nothing more. Besides,
there uwss na application fraom any of the applicants
in the preéeﬁt cases for condonaticn of delay, he
argued, He therefore pleaded ,that the dicta'in the
sbove cess, did not céme to the avasill of ths
epplicents end urged,that all the epplications be

‘rejected in limine on the impecdiment of limitstion

and ﬁoﬂ*maintainabiiity.

35, I have exesmined cerefully,the averments
of both sides,on the question of Limitation_aﬁd non=
meinrtsinsbility of the spplicatione. As stated in
1353 Rll 747 FB (BANKEY LAL BABU),the rules of limita-
tion sre prims facie, not substantive rules but are
rules of prohedure and they neither create any vights
in favour of any person nor define or creste sny
causes of aciion but merely prescribe that remedy
could bhe axercised,dnly upto a certain périod and

not sbbsequently. Though 8ll the rulings relied upon

govern the cases hefore me(in fect sode of them s at

S.Nog (v) and (xi), in the tabuler statement,at pars 25

ahove, are beside the point), it it clear therefrom

i&) that

—
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that the Court/Tribunal, has to exercise its discre-
tion judiciously,while condoning delay, teking duly
into account,the peculiar facts and circumsteances

of each case.

36, It is seen from the cese produced by
the resspondents,on my direction,that R1 had, hy
his letter dated 23—7°1950,addressed toARZ,reques-
ted fPor clarificetion,in régard to fixation of pay
in TP under FR 22-C ss this had resulted in -----

substantial recovery of overpayment made, to illus-~

trate which,he had cited tuwo specific instsnces and had

sent several remindere thereon, but to no aveil,as

is evidept from hie subsequent lLetter deted 27-6-1981,

sddressed to R=1, Pending clarification from R-1, R2

is seen to have abeyed overpayment of smoluments to
the concerned empleyees, on account of pasy fixation
as above, The vhole matter thus appezsrs to be in a

nebulous state(vide peres 15 and 16 zbove),

37, Shri Pspanrns stated,that the sbove
reference dated 23-7=1980,ues made by R=1 suo motuy,
without ény representation having been nade in this
regerd by eny of the affected employses, Serutiny

of the pertinent case papers reveels,thast this doses

not accord with facts, as the Karnataka ESIC employ~

ees ,had addressed s representation to the concerned

Q&L euthorities

[ g
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authorities esrlier,in reqard to psy fixation

and recovery of overpayment. Some of the smployses
nemely, Shri T.A,Raman Kutty and Shri CeS.Gopal Sharme
eimilarly plaéed like the applicents in the cases
before me, sre seen to have addressed a written

| representation in this regerd,to R~1 later on 24-6-1981,

38, Shri Holla submitted,that his clients were
not suere of the Memo cated 23-6-1980 issued by R-1,
to all the Regional Directors of ESIC and of Memo

dated 21~7-1980 issued by R=2,to all the Rocal Office

Mampsgers of ESIC on 23-7-1980 ,in regard to pay fixstion

in TP and therefore,no cause of action could have
eriseh to‘themqwith reference to these memos., This
does not seem to bhe credible,considering the cverszll
facts of the casse and pértiCularly,the fect,thet come
of their colleagues,who were in like situation, hed
egitated the metter,before the eahcerﬁed authorities,
it is therefore appa:Eﬂtvﬁhat_the'applicéﬁta were

at lesst,indirectly awsre of the fmplications of the

sforesalid two memos,.

39, Nevertheless,the fect remains that R-1

-\ o : _
o~ 4?9 _~ .78 glimmer of hope of relief but thet hope sasms to hsave

= been belied even though more than 8 years have elapsed,

ﬁ& | Some

—



Some of the employees,other than the applicants

before me seem to hsve approcached the High Court

of Judicature, Kerpataka In 1983 through Writ

Petitions es in GOPAL SHARMA's cese, for relief,

after having waited for nearly 3 ysars,

40, Shri Srinivesan submits,that since the
above colleagues of his cllients,who were similarly
plscsd,héd approached the High Court of Kernstaka
for redress, his clients thought it proper,to sweit
the result of their writ petitions and not to

rush to Court,relying on the dicte of the Supreme

Court in INDER LAL YADAV's case,.

41, The statément of Shri Pspanna,that the
ceuss of éction for all thb applicents arcse as long
as B8 years basck,with referlence to the date of their
revised pay fixation, is not true in all cases, as in
some ceses, the pay uas soifixed in 19 82 end even

1984 (para 4 above),

42, Taking a holistlic view of all the above
facts end circumstances aah considering specielly,
that even after a lapse ofl as long as 8 years, the
regpondents have not 2s yst resolved the gusstionof
fixeticn of pay in the TP gnd weiving of recovery
of ocverpayment of emolumenfts ,in respect of the
affected ESIC employees and have thus left them
in "beguiled expectation™ go fer, keepingdthe matter

\&L yet

i
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yet slive, I feel it would be unfeair in this
fact- 51tuati0n to hold the bar of limitation and
maintaxﬁabzlity agalnst the applicents, The
dicta of the Suprems Court in INDER LﬂL YADAV's
cese, really comes to thsir sid specislly when
their collesgues in GOPAL SHARMA's case had aﬁprua~
ched the High Cézrt for redress,uithin a reasonéble

periad of 3 years,

43, The contantibn of Shri Papanna,that R=1
should mot have indefinitely awsited instructions
from R=2,0on the Letter dated 23-7-1980,addressed to
him,seekiﬂg clarification in regard to pay fixation
put should have finalised the matter, K inclusive of |
recovery of overpayment of emoluments and that R2 was
not bound to gige him & reply, oﬁ the face of it, is
bizarre and exposas the administration to Uﬂjusti?iablé
cellousness but justifisble criticism. It is hoped.
that the respondents uiil resolve tharﬁatter nou at least,
without further loés of time,bearing in mind the .
legal maxim, that the lau slueys sbhors delay = lex

delationes semper exhorret. For the ressons sforestated,
2L »

the actuesl csuse of sction for the aepplicents, in my

view, arose from the dete of the decision of this

a Trlbunal, namely 26=5=1387 in GOPAL ‘SHARMA's case,
f
fwhich resulted,in an invidious distinctlon betueen

those employess,who spproached the High Court/Tribunal

p? ‘ and

3




| B
| l

RO

| - 32/ -
| |
and thoss who' did not, violating thersby the

|
principle of equelity,enéhri ed in Articlas 14

|

|
and 16 oﬁﬁhelchstitutioJ.' jhe applican ts ate
seen to have reprazsented ther

| eafter,to the
concerned authoritiasqui$h tie desired expedi-
tion,for redress,as is eqide t from the details

furnished in para 11 sboys.
| ®
|

44, In view of the foregoing,l overrule

|
the preliminacy objectio% raised by Shri Papanna,
| .

l
in regerd toLlimitation an d Paintainability.

ol
|
45, The next que&tion fervently cenvas-
|
sed by buth|Counsel7uasloﬂ he law of "binding

|

precedents", recognised ﬁn Article 141 of our

Constitution, accordiﬁglto which,they urged,that

the decision of this Tr;bunil in GOPAL SHARMA's

cese(para .9 ahove), which was on all fours, with
|

the ceses before me, uaé binding on the respon-
!

dents, Shr? Srinivasan‘relied on the following

rulings,to buttraess his case:

D D CD e o o TW ot T r i (T D R P gD D B iy weh KT sk TE I WD 015 Ly o e S 65D N T8 D e O IR 0 T e SF <D e GEY TS AT wm 2B e ot 63 O

(1) 1385 II LLJ 303 | eclaretory judgments of
(PIARA LAL & ORS. the Court dealing with the
v. STATE OF PUNJAB |legality of status, rules
& ORS.) ' and Govt.Policies are binding -

| not only on the parties,to '

the legsl proceedings but on.

others also, who may be

1 affected incidentally, by
such declaration.

I
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(if) 1985 SCC{La5)526
( INDRAPAL YADAV v,
U.0.1. & ORS,)

(11i1)ATR 1988(2)CAT 518
Principel Bench,
New Dalhi,

(A.K.KHANNA & ORS,
-vys, U.0.,1. & GRSo)

G R D RO D D s T D O D G T T 6 T O 2 6D

" These who could not come to

Court,need not be at 8 disedvan~-
tage s compared to those who
rushed iﬁto the Court, If they
sve otherwiss similarly situated
they sre entitled to similar
treatment, i f not by any one
else, at the hands of this
Court,

Mot extending benefit of 8
judgment, to others,uwho were
similarly placed but never ¢
party to that judgment,would
amount to discrimination,
violative of frticles 14 end
16 of ths Constitution.

i O o O e T SO aw e O W O o WD ST U k3 SO TR AR O H o VS g OXF @ 1D (6 D e e

46, Shri Srinivasan relied on the following

decisions to bring out,tha

t in like cases, the persons

1
should not be treatsd differently andﬁhe judgment

should bs the same;’

(1) AIR 1985 SC 1124 (P.SAVITA & ORS. v. UOI)

(ii) Appin.No,1205/88(F) decided by the
SBangalore Bsnch of the Central Admini-
strative Tribunal on 9=12-1388, '

}
47. Shri Srinivsssn,alsa invokeqﬁhe principle

of judgment in rem enunciated by the Bangalore Behch

of the Tribunel, in Applications Nos.120, 1537, 1605

to 1607 and 1626 of 1986,

decided on 30-3-1987, to -
:ﬁ to

which I was a party., That matter relsted/ revision of

pay scales of Field Investigstors in the Netionzl Sample

/

turvey Organisation, It was held therein,thet the

judgmaﬁt-

‘

i
i
i
1

.
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judgment of the High Court of Judicaturs of Karnatakse
in sn allied case was a judgment in rem and wes
therefore applicable to sll other persons similarly
situatéd as the writ petiticners, who wers not

parties to that judgment.

48, Plscing relisnce on AIR 1936 £C 180 (OLGA
TELLIS & ORS., v. BOMBAY MUWICIPAL CORPORATION & ORS,)
he stressed, that the Supreme Cauft had observed in
that case,that procedure which ié unjust or unfeir
in the circumstsnces of a case,attracts the vice of
unreasonableness ,thereby vitisting thé lau,uhich
prescribes that procedure and congequently the
action taken under it. It had further observed, he
said, that E%éiaction must firstly beuwihin the ecops
of the authority conferred by law and secondly, it
must be resscneble. Shri Srinivesan alleged,thet
none of these principles uere follouwed by the
respondents in the case of his clients spscially uhen
it entailed civil consequences to them,in substantial
loes of emoluments,as & result of erroneous fixation
of pay in the TP. No show cause notice was given to
them he submitted, before their pay uas fixed in TP,
to their grave detriment. This was grave violation

of ths principles of natural justice, he stated,

f

e

ow'a035
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49, Shri Holle, Counsel for the spplicents
- in the Ist Set of applicetions, relied on the
following dictes of the Suprems caurt-in AIR 1861
5.Co 1457 (DARYAD & ORS., v, STATE OF U.P., & ORS,)

to bring home the point,of binding nzture of the

decision ,randered by this Tribunal, in GOPAL SHARMA's

Casse:

a8 teuhﬁlcel rularamd &5 such ;s
irrelsvent in desling with petitiaﬁs
under Art.32 cannot be acceptad, The
rule of res judicata ss indicated in
5,11 of the Code of Civil Procedure
has mo doubt scme tsechnical aspects,
for instance the rule of construc~
tive res judicata may be said to be
technicals but the basis on which the
ssid rule rests is founded on consi-
derations of public policy, It is in
the interest of the publiec at large
that a finality should attach to the
binding decisions pronounced by
Courts of competent jurisdiction

and it is a2lso in the public interest
that individusls should not be vexed
twice over with the same kind of
litigation, If these two principlss
form the foundation of the general
rule of res judicata they cannot be
treated as irrslevsnt or inadmissi-
ble even in dealing with fundamental
rights in petitions filed undor

ﬁrt032
%X XX XX %X
xx %X XX %X

The binding charecter of judgments
pronounced by courts of competent
jurisdiction is itself an essential
part of the rule of lsw, and the rulas
of law obviously is the basis of the
administration of justice on which
the Constitution lays so much emphasis,”

Jﬁ) :' | 50,Shri

—




50, Shri Holls 2ls0 islleged, as argued by :
Shri Srinivsesan, that the respondents had violated
the principles of natursal jéstiée,uhila fixing ths

pay of his clients in the TP,

51, Shri Holla submitted,that the Gpecial
Leave Petition filed by the respondents in GOPAL SHARMA's
casa,in the Suprems Court was rejected and therefore,

that judgment had become binding in ell similar ceees,

52, In rebutting the shove contentions of both
Counsel for the applicarts, Shri Papsnna submitted,
that the verious rulings cited by them,to bring home
the point of "binding nature™ of the judgment in
GOFAL SHARMA's ceee, had no application to the present
ceses before the Tribunal, in that, the judgment in
that case,bound only the perties thereto end not
others, The fect that the Supreme Court had rejected the
tpecisl Leave Petition in GOPAL SHaﬁﬁA;s case, could
not, for the rezcons stated by thié Tribunal in FRppli-
cations Nos.1208 to 1486 of 1988, recently deciced on
14=12-1988, he said, lead {o inf§rvthet the decision
in GOPAL SHARMA's czse had e binding effact, on the

present cases,

53, Referring to INDER PAL YRDAV's cace, he said,
only the declsration by the Supreme Court under Article

141 of the Constitution was bindirg on 2ll partiss

{Q eimilarly
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similarly situated and which hed not apprcached it,
The judgment of this Tribunel or of a High Gmurt; he

. submitted did not have such a binding effect.

84, Besides, Shri Pspenna cortended,ithat the
applicants could not regeard themselves,se similerly

la

w
@

d,as coempared to the epplicsnts in GOPAL SHARMA's

o

y _
case, Thare wes @ patent difference he said;, betusen

those who eppreoached the Court snd those who did nmot,

(-.!z

hough otherwise their grievence may be similar., Ths

~ Jg»f‘.ﬁa : 4
applicents in/prasent caces, he thsrefare argued, could
not cleim psrity,with those in GOPAL SHARMA's case, For
like ressong, Shri Pepanna submitted, the applicante

conld not seek beﬁeFlt from QQRYAG'S cace %00.

55, The dicta of ths Supreme Court in the cass

of DLGA TELLIS czze, h

®

submitted, had no relsvernce
to the present applicetiune, as the spplicants could.
not complain of violetion of natursl justice,uhen

Faf eight long Qears they scguiesced without demur in

the fixation of their psy in TP,

56, As regards A,K.KHANNA's ocase, Shri Pspanna

submitied, that the questions of limitation and jurisdic-

tion, uwere not reised therein, no principles were leid
\

N )Joun in the decision therein snd the points urged befare
.« g za)
e _§@<ff’) jhis Tribunal ,were not dirxectly in issue and ther@fﬂre,
PO J 'é/ # merely
T < ¢

he decisiom in thaf case was/recommencglory and advisory

in nature, :

{ﬁ | S?.Shri
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57. Shri Pespanna did not resct to the othsr
rulings7citad by both Counsel and in perticuler, on
the point of judgment in ram end ite implicetions, a8

srqgued by Shri Srinlvesan,

58, Shri Papanra submitéedgthat in GCPAL
SHARNMA's cese, sll the poimnts urged in the present
epplicatione,uere not examined by the Tribunal and
therefore ,the decision in thst cese,uwould not squaraely

govern the cases now before the Tribunel,

59, 1 have examined carefully the rivel conten=
tions an ths above points, Thse various rulings ?Blied.
upon by both Couneel for the applicants, to acvance
their point,on the guestion of hinding effact,of the
decision in GOPAL SHARMA's cese are spposite to the
present cases, In particuler, the ratio of the decision
i1n the cese of A K.KHANNA by the Principel 8ench
oﬁthe Ceptral Administrative Tribunal, New Delhi,
with uhich I deferentiselly concur and in that of INDER

PAL YADAV has a direct bsaring snd concludes the

question.

60, The submission made by Shri Papanna
that the decisions of only the fupreme Court have
a binding effect in like cases,where the parties
did rot sppeer before the Court, but not those of

the High Court or this Tribunel is indeed startling.

d@; Such
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Such a submission can emenate only from an inadequsate
comprehension of our Constitution and has to be

rejected se patently - i{ll=founded.

61. The other distinction,uhich 5hri Pepanne
sought&o maks batween the partiss which appeéred
before a Court and those uhich)did not, though otherwise
their case was aliks, éo 8s ta.etate that they uere not
similarly placed ,seems {0 me as sn cverwrought figment
oF.imagination; if such a queaint vieQ is teken, I am

afraid, that the legal mexims: de similibys idem est

judicium(i.e., in like ceses,the judgment is the seme)

or in consimite casu, consimite debet @sse remedium(i.e.

$n similaer ceses the remedy should be similar) would
only remain on peper and fhe poor litigant would only
be vexed,by driving him to Court needlessly,at no

little expense and herdship,as pointedly observed by

the Supreme Court,in INDER PAL YADAV's cese.

62. As regards the question of judgment in rem
urged by Shri Srinivasan (pere 47 sbove), to which
Shri Papanna did not resct, it is perfinent,to refer
to the decision of a 3-Member Bench in Applications.
Nos.27 end 28 of 1987 (JOHN LUCAS & ANR.v, THE ADDI-
TIONAL CHIEF MECHANICAL ENGINEER,.SOUTH CENTRAL RAILWAY
& ORS.) decided by the Bangelore Bench of the Centrel
Administretive,Tribunél, wherein Hon'ble Shri Justice

K.Madhav Reddy, Chairman, speaking for that Bench,

lﬁzJ observed

e



observed as undsr?

"Quite apart from the sbove this should
be so becsuse in "service matters® any
judgment rendered, except perhaps in
disciplinary proceedings, will affect
someone or the other member of the
cervice, The interpretation of Rules
governing a service by the Tribunal,
while it mey bensfiit one claes of
employees, masy asdversely affect snother
clese, 50 slso upholding the claim of
seniority or promotion of one may infringe
or affect the right of another. The judg-
ments of the Tribunal may not, in that
senge be strictly judgments in pesrsongm
affectinc only the perties to that peti-
tion; they would be gp*judgments in rem.
Most judgments of the Tribunal would be
judgments in rem and the eeme Authori-i
ties implegded as respondents both in
the earlier and the later applications
would have to implement the judgments,
If a party affected by an earlier judg-
ment is denied the right to file a
review petition end is driven to file
an original eppliceation under Sec.19,
spert from the likelihood of conflict-
ing judgments being rendered, thse
puthorities required to implement
them being one and the seme, would be in
s quendary. Implementing one would
result in disregarding the other.”

63. In the context of the above observstion
in JOHN LUCAS case, it is aﬁparent,that the decision
in GOPAL SHARMA's case has the lineaments of a judg=
ment in rem and therefore,is binding on all those

similarly pleced but who did not approech the Tribunel.

64. The submission of Shri Papanne that the
decision of this Tribunel in A.K.KHANNA's case {is

only recommendatory or sdvisory in nature and

éﬁ .therefore

——



therefore not binding, on the feace of it, ssems
ludicrous, If the Tribunels were to give merely
hortative or didactic decisidns, without those

- decisions Qinding the respondents, as enviejoned

by Shri Papanna, learned Coﬁﬁsel for the respon-
dents, of what avail are such decisi&ns to a
litigant in tréVail, knocking at the doors of

this Tribunal for relief? Perﬁaps only the learned

Counsel cen find an ansuer!

65, The contention of Shri Papanna (peras 56
ebove) that all the points urged in the present
applications, were not argued and gone into depth
in GOPAL SHARMA'S cese, is not true. Thsat decision
expresses entire agreement,uith the judgment rendered
by this Tribunsl, in Applicastions Nos.170 and 171 of
1986 (H.S.SADASHIV v, U.0.I. & ORS.) on 11-12-1986,
fo which I was a party. The judgment in SADASHIV's
cese, has sxamined in great detail, all the relsvant
aspects involved in the present cases and therefore,
it is disingenuous for Shri Papanna to contend, that
in GOPAL SHARMA's case, the matter was not examined

in depth.

66. Questions such as whether the post of
UDC I/c is & cadre post, whether it cerriee higher
responsibility than that of UDBC, heve ell been dealt

%%) with

—
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uith st length, in SADASHIV's case. In that
cese, it has been cleerly stated (para 20),
that the principle enunciated in the allied
cese, in Writ Petition No.6086 of 1970, filed
by Shri V.R.Hegde, was being given effect to,
lest it should result in invidious discrimins~
tion, between Shri V,S.Hegde on the one hand
and the applicants on the other, uhichbuas nat
desirable. The fespondents would need to
raglisé, that perpetuation of such discrimina-~
tion among employess, similarly circumstanced,

would not conduce to sdministrative efficiency

snd harmonye.

67. Shri Papanna submitted, that the post
of UDC I/c, wes filled in from amongst the UDCs,
not strictly in order of seniority but according
to the willingness of the semployees. This was
refuted by Counsel for the epplicants, by produc-
ing 8 copy of the Memoreandum dated 14-7-1978, issued
by the Administrative officer of the €SIC. I have
perused the ssme and notice, that it is explicitly
steted therein, thet the post of UDC I/c is to be
filled in, strictly according to seniority, unless
a cenior agrees to forego his cleim, for appointment
to this post., The submission of Shri Papanne on
this point, therefore is ill1-founded. |

- 68. In
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72. The applicetions are disposed of

the sbove terme. No order as to costs,

Sdl-

(L.H.A.REGD J'22 ©% “7‘38
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68. In the end, Shri Papanna submitted,that
in case the respondents did not succeed in thess
cases, the epplicant's may be given the benefit
of FR=22*C,ohly.uith prospective but not retrospec-

tive effect.

69. I have given due thought to this

submission of Shri Papanns.

70. In the light of the sbove discussion,
I hold,thet the decision rendered by this Tribunal
in GOPAL SHARMA's case on 26-5-1987,governs the

present cases,mutatié myutandis end is binding on

the respondents, As the decision in the said
cases concludes all other points urged in the
epplicetions before me, there is no reeson to go

into those points again,

71. In the result, 1 hold,that the applicants
are entitled to fixation of their initiel pay in
the TP (i,e., HC, Assistant,Insurance Inspector or
Manager Grade-I1I ,as the case may be, )in accordence
with FR 22-C ,uith reference to the pay drewn by them
as UDC I/c;immediately prior,to appointment in the
TP. The respondents shall fix their initial pay
accordingly and grant them all consequentiel arrears,
with retrospective effect within e period of 3(three)
months, from the date of receipt of this order,

Vi

s 72.The



