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 BANGALORE BENGCH
L E KN R R RN

RPPLICATION NOS.

Applicants
Shri T.K, Pandarish & 15 Ors

To

1. Shri T.K, Pandarish
Head Clerk
.~ ES1 Corporetion
Regional Office
‘No. ‘10, Binny Fislds
Bangslore - 560 023

2, Shri y, Ramachandra Rao
" Head Clerk
ESI Local Office
Sreeramapuran
Bangalore ~ 560 021

3. Shri T.R, Santhanasundaram
Head Clerk
ESI Corporation (gcal Office
Ragappe® BLéék-:
Baagalcra - 566 921»
i 1o - L

4, Shri 8. Ramachandran
Head Clerk = .
ESI Regional Office
No. 10, Binny Fields
Bangalors = 560 023

5. Shri N.S. Seatharam
Manager
£SI Local Cffice
Tilak Nagar
Gunthakal « §15 801
Andhre Pradesh

CENTRAL ADMINISTRATIVE TRIBUNAL

Commercisl Cc)nplox(aol)
Indiranagar

Bﬁngalota - 560 038

Dated : Ea JAN !9 §

1580_T0 1585, 1614 TO 1621, - ‘__. T

79810 AND 1875/88(F)

V/s

Reegondents ‘

The Bagional Director, ESI Corporation,

Bangalore & another

6.

7.

9.

10.

11,

Shri N. Jagadekaveara, . .
Head Clerk .

ESI Local Office
Shivajinagar

Bangalors - S60 001

Shri §.S. Kumarsn

Head Clerk -

ESI Corporation Regional Office
No, 10, Binny Fields

Bangslore = S60 023

Shri K.R. Subbaraman .

Head Clerk

ESI Corporation Local Office
Malleswaram Yest -
Bangalore - 560 055

S el

Shri S, Sreedhars

Head Clerk ‘

ESI Corporation Regional Office
No. 10, Binny Fields

Bangalore - 560 023

Shri £, Natarsjan

Head Clsrk

ESI Corporation Regicnal Office
No. 10, Binny Fields

Bangalore - 560 023

Shri P, Kmhiraman

- Head Clerk

ESI Corporation Regional Office

. Ro. 10, Binny Fielde

Bangalore « 560 023

- ees?
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B.

N.Jagedekeveera

S/o Late AR.Negesh Reo

Heed Clerk,ESI Locel Office,
Shivejinsgar,Bangelore=1.

S.5.Kumaran

48 years,

Head Clerk, Regicrel Office,
£SIC, Bangalore=560 023

K.R;Subramen,55 ysears,
Head Clerk, Locsl Office,
£SIC, Mellesuarem West,
Bangelore=55, oo

S.S5reedharea

52 ysars, S/o G.Sampangi Naidu,

Head Clerk, Regioml Office,
£ESIC, Bangslore=23, ‘

10,E,Natarsjen,

1.

48 years,

S/o K.Elleppse,

Heed Clerk,
Regionel Officse,
ESIC, Bengalore-23,

P.Kunhireman

47 years,

S/o0 P,Ramankutty Guptan
Head Clerk,

RO of ESIC, Bangelore=23,

12.,M.B.Tanksali

13.

14,

56 years, S/o Bhim Reo,
Menager Lo,
£SIC, Bijepur .e

V.Gundu Reo,

49 years,

S/o B.V.Neranappa,

Manager, Local Office of ESIC,
Dherwad, oo

M.Nerayanasuwamy,

52 years, S/o Muniswamy,
Menager, LO of ESIC,
Nanjangud, oo

Applicant

-do=-

=do~-

_-do-

-do-

-do=

in A.1585/88

R.1614/88

R.1615/88

R.1616/88

h.1617/88

A.1618/88

A.1619/88

R.1620/88

R.1621/88

........3




15. Smt.8,K.Seetha
W/o K.N.Daserathi,
Manager, ESI Locel Office,
Re4ajinsoer,
Malleswarem,Bangalore-560 003, Applicent in A.1810/88

16.5.Shemanne S/o S.V.Subbe Reo
Menager, Locel Office(Harihars II)
ESI Corporetion, HARIHARA, .
Dsgangere Tq. ~-do=  A.1811/88

(Shri V.Narasimhe Holla,Rdvocate for epplicents
in Rpplications Nos. 1580 to 1585/88 and ;
1810 and 1875 of 1988, . -

" S.K.Srinivasan, Advocate for the applicents
in Applicetion Nos.1614 to 1621/88.)

-vs.-

1. The Regional Director
Employees State Insurence Corporation
ESIC Building, No.10 Binny Fields,
Bangalore=560 023,

2. The Director Generel
Employees State Insurence Corporation
ESIC Building, Kotle Road,

NEW DELHI-110 002, .o Respondents
in all the

epplicetions,

(By Shri M,Papenna, Counsel for Respondents)

These epplicetions coming on for hearing

this day, the Hon'ble Member(R),made the following:
DRDER

These are ;n ell 16 applications’filed under

Section 19 of the Administretive Tribunals Act,1985,

uherein;the main prayer is,6to direct the respondents(R) -

«%, to



to fix the psy of the aspplicents (R) in the
post of Head Clerk ('HC' for short) under
Fundemental Rule ('FR' for short) 22-C,with
reference to the pesy last drewn by them, in
the pay scsle of the post of Upper Division
Clerk In-charge ('UDC I1/c' for short, es
distinguished from *UDC' i,e., Upper Divieion
Clerk) with retrospective effect and to grent
them all conseqentisl relief, inclusive of

errears of pay.

2, Shri Narasimhas Holle, learned Counsel, sppears
for the epplicants in Applications Noe.1580 to 1585,

1810 end 1875 of 1988, which for ease of reference,

shall be designeted as the 'Ist Set', while Shri S.K,
Srinivasen,learned Counsel ,appears for the applicants
in Applicetions Nos.1614 to 1621, uwhich for like
reason, shall be designated as the 'l1Ind Set’',

Shri M.Papanne, lesrned Counsel appears for sll the
respondents in both the Ist end the 1Ind Setsof sppli-

cations,

3., Since both the setes of applicetions sre slike,
in point of fects end law, they sre heard together

and ere deslt with by a common order,

4, The background to these ceses is succinctly
brought out, by the following tsbuler statement,furnish=

ing the relevant details of the service curriculum

vitse of the verious applicents(designated by their
respective

fy

R T
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respective Application Nos,to facilitate refe:enca) as besed on the dete furnished .
by the respondents: ' :

Fixation of pay(R)p.m. in

Date of appointment to Pay(R)p.m. imme- the post of HC or its equi-

Applice~ the posts of: dietely prior to valent.
tion No, = ~==eessescesscesssssssssoswss- —— pramotion as HC | memeecamcca e A mmm——————- —-——
R ___0rfginel i Revieed
Requ- equivalent. Y] I it
lar 1/e. (deemed) (In-charge) Date Fay | Date Pay
1
1 2 3 4 5 6 7 8 9 :B-
I. THE Ist SET
1580 23.10.69 26,3.79 24,9,1979 428/~ 455/~ 24-9-79 455/- 22-7-81 455/;
to : .
21.9.79
11.10.76
to
30.10.76
24,11,76
to
10-4-77
2=5=77
to
6.10.77
17.4.78 25=1=79 452/~ 470/~ 23=-3-79 470 22.,3.84 470/ 1
1582 9.11.70 22.9.79 7-7-80 428/- 440/~ 17-7-80 440/- 6.8,80 455 /-
1584 12,7.65 14,2.73 16.8.73 404/~ 425/~ 22,8,78 425/~
to to
15.8.73 30.8,73
to 1 to 416/ 6
10.6.75 3023223 ' . cesseeb .




® -6 -
""" e S S-S SO N N T )
31.8.75 10.5.76 428 455 22.8.78 470  23.11.82 455+
to 15P R,
9.,5.76
1585 9.,11.70 30.8,79 3.10.79 416 440 3.,10.79 440 1.8.80 440
to to
2.10,79 4,1,.,81
. 1.5.81 440 - g~-5=-81 455 ? 455
1810 6.10,.66 25.5.78 416 - 25,5 78 440 )
TeTeTB 21.7.78 416 440 30.9.78 440 17 .6.81 440
to ‘
31.,7.78
1875 1.10.66 13.,10,70
) to
3.1.71
5.5.75
to
11,6478 12.6.78 452 485 22.8,78 485 17.8.84 470+
II. THE Ilnd SET,
1614 15,4 .60 15,1.79 15=2-=80 452% 440 16.3.,81 470 - -
(*Penalty of stoppage of 2 increments due, imposed on 1.2,77 & 1.2,78)
1615 20.,2.67 13,6,78
to
6e7.78
1.8.78 .. 1=T7=79 45?2 - 458% 1e¢7679 455 13.12,82 470

0000000007




1 2 .3 4 5 6 7 8 9
1616 3=2=67 20=5=78 ;13-3-79 440 455 23.3.79 455 17.6.81 455
1617 1%.12.68 114,77 1¢7.79 428 455 3.1.83 455 1981 455
to
20,3.79
1618 9,11.70 22.8.79 _ 3.,10,79 428 455 3.10.,79 455 1982 455
1619 2.12.66 2,5,78 26,3.79 ' 476 485 17.4.79 485 6.,8.80 500

1620 9.11.70 16.8,79 10.9.79 428 455 5.9,79 455

- 24-2-81 440 - 11=-3-81 470/
£ 1621 1.10.66 10.5.76
\ o to
- 11.6.76
4.1.78 12.1.79 452 470 3.2.79 470

N8: (1) ‘PP meens "Personal pay"

(i1)The details of the period intervening between promotion,from the post of ubC 1/c(or in some csses,
from that of UDC) to that of HC or the poste equivelent thereto,srse not fureished,these minutise
being unnecessery, This period is seid tc cover events such as: lesve, joining time, transit
period etc, '

(iii)There sre some gape/disparities here and there, in the data furnished by the respondents,

which would hesve to be filled in/resolved if need be, at the time of complience with the
decisiond in these cases.




S, The epplicente are ell serving in the

Employees State Insurence Corporstion, Kernateka

Region(ESIC(K), for short) under R-1,

6. According to the recommendetions of the
11Ird Centrel Pay Commission, the pay sceles of the
employees in the Employeeé‘State Insurance Corpore=
tion, ceme to be revised,with effect from 1-1-1973, ﬁ
The comparative pay scsles of the respective posts
béfore end after revision were as follows:

Pay Scale(Re,)

Cstegory
S.No. . of pOBt --------------------- mamSmmm S Sae- mmeme
* Prior to 1.1.1973 After 1. 1.1973
(1) (2) (3) (4) §
(1) U.0.Ca  130-5-150-8-200 330-10-380-EB-12-
£EB-8-256-£8-8- 500-E8-15-560,
280. i
i
(ii) bt 1/c 130-5~-160-8-200 425-12-530-E8=15~ '
£EB-8-255~-LB-8~ 560-20-600. :
280-10-300~Plus
Charge Allowence
of Rs,25/- per
mensem,

(if1) HC or Assis- 210-10-290-15- 425-15-500-EB-15-
tant or 320-EB-15-435, 560-20~-700.
Inspector or
Manager Gr.

111,
NB: Consequent to revision of the pey scales the

Charge Rllowance of Res.25/- per mensem ceame to be
discontinued,

7. Some of the epplicants are seid to have
been promoted to the posts of Assistant, Insurence

"
Inspector§ or Manager Grede 111(eqg. A.No,1583) from

xi thaf

—
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thet of UDC or UDC I/c. All these three posts,

are seid to be identicel, in the time-scale of pay,
with that of HC viz., Rs,425-15~500-EB=15-560-20-~700
(Revisad). Rll these four cetegories of posts uwhich
are the terminel posts of promotion,in the cases
before me;in which the spplicents contend,that their |
pa; has not been correctly fixed under FR 22-C,will

be designeted as a cless,es the Terminal Post('TP' for

4short) for the sske of correct connofation.

8. The applicents cleim thet their pay on
promotion to the post in the TP, from the post of
UDC I/c,ought to have been fixed.in eccordance uith
FR 22-C with reference to the pay tﬁ%x'draun in the
post of UDC I/c and not in that of UDC, which was s
stage louver, They allege,thaf R1 denied them this
benefit and fixed their pay instead.,uith reference
to the pay last drewn b} thém,inrtha-post of UDC,
Théy further cleim,that the TP,enteils higher responsi-
bilities, than that of UDC I/c and therefore,they ere
entitled to the bensefit of FR 22-C, with reference to
the pay last draun by them,in the post of UDC 1/c,

while fixing their pay in the TP,

9, They stete,that their_colleagues ;n the

/

N\ ESIC,similerly placed like them,had filed Applications
\ (T)4 ‘

.= \Noe.67 to 69 and 78 of 1987 fbefore thie very Bench of

| S jkhe Centrel Rdministretive Tribunal [ C.S.GOPAL SHARMA
. -vs.- DIRECTOR GENERAL, ESIC, NEW DELHI & ANR./

‘J% | . ard

——y

e s ot 3 e S . i



- 10 =

and had succeeded in getting s decision in their
fevour, 4in derivimg the benefit of FR 22-C in the

fixstion of their pay.in the TP,uith reference to the

pay last draun by them,in the post of ybdC 1/c. The

operative part of the judgment ,rendered in the afore=

~ |

said applicetions on 26-5-1987 resds thus: g

"5, We have considered the rivel B
contentione carefully, We do
not agree with Shri Papanne '
that merely because the appli-

- cant held posts of LOC i/c es
a temporsry arrsngement they are
not entitled to the benefit of
FR 22-C., We ere unsble to under-
stand how the posts of LOC i/c
can be trested as ex—cedre posts.
As & metter of fect posts of
UDC i/c existed at the msteriel
time in every depertment of
Goverrnment, Therefore, we do
not agree that these posts were
ex~cadre posts disentitling the
applicents to the benefit of
FR 22C on their appointment as
Head Clerks, We hsve gone thro-
ugh the decisjon of thie Tribunal
in A.No8,170 and 171/86 and we
are entitely in agreement with
the decision rendered therein i
that the post of Head Clerk
carries higher responsibilities
then thet of a UDC i/c end is
in feact a promotionsl post. e
therefore hold that the appli-
cants are sntitled to fixation
of their initiel pay es Head -
Clerk under FR 22C with reference
to the psy drawn by them as
UDC i/c immedietely before their
- eppointment to the post. The
respondente will fix the initisal
pay of the applicants accordingly
and pay the applicents all conse=
quential erreasre flowing there-
from,

6. In the result, the applice~
tions ere allowed, Perties to bear
their oun costs,"

0&' 10.The

—
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10, The applicants stete,that soon after
they came to know of the éboﬁa order, dated 26-5-1987
of the Tribunel, they reprasénfad to R=1,to extend
the benefit of that order to them, Some of them,uho
did not get e favoureble reply from R=1, submitted a

further representation to R=2,

11, The following tebular statement furnishes
at & glance,the relevent deteiles of the detes relating

17.8.84

11 Lind Set

]

/

to: N |
(1) fixetion of pey of the appli-
‘cent, in the TP,
(ii) their representation thereon
- to R=1 and R-2; end
(iii)the reply of R1 and R2,to
these representations,
' Dates pertaining to

R.No, Fixe=- Repn.to Disposal Repre- Diepo- ‘E:lingln‘
: tion of R=1 of repre~ sentes- sal of baf:gg )
pey in sentation tion reprn, the Tri-
the TP by R=1,  to R2. by R2 ., "
(1) (2) (3) (a) (s) (6) (7) |
I. Ist Set: .
1580 22,7.81 26,5,87 21.,6.88 27.7.88 19,.,8,.88 29.9.1988 

1581 22,3.84 25.,4,88 = " 3.8,88 3,9,88 "

“582 5.8.80 28.4.88 " - - H

1583 27.4,.81 20.4.88 " 27.7.88 19,.,8.68 "

S L] - -
““S;;zj\l§84 23.11.82 11,.,5.88 v 30f9.88.

:*ﬁO 4"“*~\01 ? 13.5.88 n 29,7.88 2,9.8B "

o 17.6.81  25.4,88 " 1.8,88 2.9.88 10.11.88
7.6.88 "

24.11.88 |

..0‘..'12
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11, Ilnd Set: i
Yy ) e )
1614 10-3-83 21-4-1988 21,6.88 - - 3.10.88
1615 13.12.82 25.4,88 n - - n
1616 17.6.81 21.4,88 " - - "
1617 1981 " . - - "
1618 1982 " " - - "
1619 16.8.80 25,5.88 n - -
1620 1979/81 - 28.4.,88 " - - "
1621 ? 30.5.88 " 1.8.88 2.9.88 n

- —— - ags W S - S e T SIS D L S M I P D M S - S M S S IR S O G T A W D D w D M S . PTES aT ST0S S0 S8 A .

12, The applicants have éppended copies
of their representations as above,to R1 and R2
and of the replies of the latter thersto(negativing

their request) on their respective applicestions.

13, Aggrieved, the applicents have approa-
ched this Tribunel.,through their presemt applica-

tiones zr redress,

14. The respondents have filed their reply
to Applications Nos,1614 to 1621 of 1988, resisting
the seme, TH;se were heard by me on 25,11.1988 end
their.further hearing was sdjourned to 8,12.1988,to
engble counsel for the respondents,to produce certain
documents,uhiéh vere considered by me as essential,k to
help resolve the preliminary objection of limitétion'
raised by him, When the matter in regard to the
aforessid epplicetions came to be further heard on

8.12,1988, Counsel for the respondents filed some

J% of

-
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of these documente,along with a stetement of
edditionsl objections,in respect of A.Nos.1614‘

to 1621, serving & copy thersof on the Counsel

for the applicanfs in these ﬁases. He however
expressedvinability to argue the mattsr,owing to
unforeseen urgent ressons and prsyed for a short
edjournment. The matter wae therefore adjourned

to 20;12-1988,to be heard along with the connected

applications aforementioned,

15, When the cases were heard on 20-12-1988,
Shri Papanna furnished copies of the following

refersnces on my'directién:

(1) Letter No.53,A=27,17.1,76 Estt.Dated
23,7.1980 addressad by R-1 to R=2,s8eek~
ing clarification regarding fixation
of pay, in respect of UDC I/c,on implemen-
tation of the revised scale of pay,
pursuent to the recommendation of the III
Centrel Pay Commission,uith reference |
to the instructions issued in this regard
by R2,in his Memo dated 23-6-1380.

R1 had cited therein,two specific
cases,one of Shri V.Krishpamurthy and
the other of Shri M.S.Sreepada Rao '
result ing in recovery of substentiel
excess payment of emoluments,on account
of revised fixation of pay in the TP, He
had steted therein ,thast quite a number
of ceses necessitated revieu,in this
light to help determine the totel quantum
of recovery of emoluments,owing to revised

i

-

fixetion
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¢ixation of pay, R1 had therefore sought
instructions from R2,in regard to fixe~
tion of psy of the employees concerned

and had brought to his notice,that pend-
ing claerification from R2,in the matter,
recovery of excess payment in these two
cases was abeyed and these two incumbents
were being allowed to continue to drauw the
emoluments ss at present,

| (11) D.0, Letter No.53.R.27.17.1.76
‘ Estt.l dated 27-6-1981 addressed by R1 to
the Regiornal Director, ESIC under RZ,

inviting attention to his earlier letter »
dated 23,7,.,1980 eforementioned, end to !
the several reminders sent thereon and

‘ _ impressing the need for instructions early,
in regard to fixation of pay in the TP,

i that #&
: He had further stated therein/about
20~25 ceses were involved.where excess

recovery of emoluments was to be effected,

sccording to ths revised pay fixation z
and hed brought to the notice of R2, that
this recovery was stsyed,pending instruc-
tions from him,

16, Shri Papanna informed,that R2 has not
yet issued instructions in the matter, either in

regard to fixation of pay or recovery of excess

payment of emoluments,

17. As sscerteined from Shri Papanns in the
course of the heering, pey of the epplicents in both
sets of the applicationsﬁuas fixed twice in the TP

d%} as

—




P
T e
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N\

a8 under:

(i) The pey was originally fixed
‘under FR 22(s)(ii) / Cols.? end 8
of the tsbulsr statement in pare—~4
ebove/ with reference to the pay
drawn as UDC I/c immediately prior
(col.6 ibid) to promotion in the
TP, safeguarding however, the pay
drawn as UDC I/c.

(ii) The sbove pey wes later revised
(Cols.9 end 10 ibid) under FR 22(C)
with reference to the deemed pay
draun as UDC (col.5 ibid) without
safeguarding however,the pay draun
zs UDC I/c (Col.6 ibid),vhich resul-
ted in substential recovery of the
emoluments slready draun,by the
employees,according to the originsl
pai fixation.

18, Shri Papanna filed a reply to‘A.No.1

20-12-1988,countering the same,serving a copy

580 on

thereof,

on counsel for the spplicant therein, and submitted

that he proposed to adopt the seme in respect of the

T:?TQN\Eemaining applications in the Ist set,
-~ 4\@}% : ' ‘

19, When Applicetions in the IInd Set

up for hearing on 25-11-1988, Shri Papanna

individually, in Form I,ss prescribed in Rule 4 of

.

——

the

ot o s a2 s oot < 1
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the Central Administrstive Tribunel(Procedure)
Rules 1987, but in a combined form,uhich wes not
permiseible under these Rules and thersfore,these
gpplications could not be entertained by this

Tribunal,

20, On the face of it, this contention
of Shri Papanna éeems captipone and does not ring
true,es the "seeming” infitmity;does not in any
manner fetter the even course of justice. It must
be remembersd,that the reason of lsw is the soul
of lew and in that context, one has tQ bear in
mind the legal mexim,that too much subtlety in lav

is discountenanced - nihil subtilitss in jure reprobstur.

This Tribunal hes sccordingly entertsined meny applice~
tions of the like,hithertofore, In this background, it
is apparent,that Shri Papanna is mak ing a fetish4oﬁthe
so called infirmity and therefore,his contention in
this regard,hes merely to be stated to Se rejected

outright, a8 bereft of merit.

21, Shri Pepenna next reised the other preli-
minary objection,in reqgard to the IInd Set of eppli-
cetione, on the score,that they were hit by the bar of
limitetion,under Section 21 of the Administrative
Tribunels Act,1985, He jitérsted this impediment.in
regard to the Ist €et of epplicetions elso, stating,
that the casuse of action had srisen,for all the

applicents,es long back as between 1980 to 1582, He

wﬁ, elso

L
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elso urged,that all these applications were nat
maintainsble, as the grievance therein,srose

from en otder of pay fixation,passed on & date

"more then 3 yeers immedistely preceding the consti-

tutfon of this Tribunel i.s,, 1-11-1985 and there-
fore,this Tribunal in the light of ite decision

in ATR 1986 CAT 203 (V.K.MEHRA v, THE SECRETARY,
UNION MINISTRY OF INFORMATION AND BROADCASTING)
had no jurisdiction, pouer or asuthority -to enter-
tain this apﬁlication and therefore,these applica=-

tions were liable to be rejected in limine.

22. He pointed out,that ESIC, New Delhi,
had by its memo dsted 23-6-1980(Ann.,R=1, in the
Ist Set) clarified inter alis .to ell the Regional
Cirectors of ESIC, as to'the manner in which the

% post of &
pay in the/HC should be fixed. This was iterated
by R=1,by his Memo dated 21-7-1980(Ann,R=2), to all
the Local Office Managers of ESIC, It was stated
~ in the said Memo,that the post of UDC I/c,ubuld be

trestsd as en ex-cadre post,tiil the Recruitment

Regulations for the seid post,uere finalised end

that the pay in the post of HC,would be fixed under

23, Shri Papanna aPFiFmed,that the psy of

the applicesnts was fixed accordingly on their.

%Q | promotion

-

e s s ey o mnn e
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promotion to the post of HC. and they sccepted

the ssme without demur,over the years,inclusive of
the instructions conteined in the aforeseld memos
deted 23-6-1980 and 21-7-1380, In these circum=-
stances, he assserted,that the epplicants were

barred by limitstion snd also estopped from question—
ing their pay fixstion,in the post of HC,at this

distence of time,

24, Shri Paspanna asserted,that none of the ;
applicents,had addressed any representstion to
the concerned authorities in the ESIC,thet they were
aggrieved with the fixation of their pay,in the TP,
according to pars 17 above, except those submitted
by them to R=1(end by some,to R2 as well) as indice-
ted in para 11 above, PAs long a8 period verying from

6 to 8 years had elapsed, from the dete,the actual

ceuse of action had erisen to them, he stressed, end
tharefore,the applications he submitted, were hit by
the ber of both limitetion as well es meinteinability.

25, Countering the question of limitation and

' maintainability;raised éy Shri Pepanns, et the threshold,
vShri Srinivesan, Counsel for the epplicants in the
I1LiSet, relied on a long catena of rulings as under,

to develop his ergument:?
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S.No. Citation Retio
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(i) AIR 1982 Cel,307 In considering the question of
KUMAR VEDA KANTHA delay, the merits of the case

should be taken into sccount as
ealso the effect of deleyed
grant of relief,

4

SINHA ve. STATE OF
WEST BENGAL & ORS/
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(414) AIR 1982 Delhi 83 Deiay.in meking petition would
(S.C.MALIK v, P.P. not be 8 ground for rajecting

SHARMA), relief if aeppointment h%d been
unconstitutional.
A =z ‘v
(ii1) %358H2§ 531 Limitetion for apprnachigg the
éﬁlTARAN NANDANUAR Tribunal,commences from.:the dateé
ve. UeDol.) of rejection of the rspresénta- ‘
, ¢ tion ,egainst the 1mpuoned order.f
(iv) AIR 1986 SC 508 Suit Filed within 3 yests from
the date of communication of the'
R |
(s$g¢gag? g?ﬁﬂgsi order of rejectior releting to
ORS. ) discharge of a Government servent

Ber of limitetion does not epply.

(

{¥) AIR 1986 SC 2086 . Petition challenging inter se !
(K.R.MUDGAL & ORS. seniority ,filed sfter 18 yesrs
ve R.P,SINGH & ORS,) after issvence of ths Ist
‘ Seniority List,dismissed on :
grounds of laches,

(vi) 1986 ATC 531 Limitetion commences from the |
Bombay Bench date of rejection of representa~
(MANOHAR SITARAFM -~ tion (relasting to retrospective

NANDANWAR v,U.0.1) promotion as a result of reviscior
of seniority). ;
(vii)AIR 1988(2) CAT 499 Claim for Overtime Rllouance
Calcutts. relating to the period from
. 3,4,66 to 18,8,72 = Rpplicent
(CNAﬁTgAiKUZAgR20§DAL beceme aware of his right only
¢ TrTete y after the right was estebli-
shed by 8 judgment delivered
on 30-5-79, Applicant there-
after made representation,
starting from 1980 onuards,
A11 representstions remsined
unanswered, Final decision
teken on 11-8-1586 when the
claim of the applicant and.
others similerly plsced employ-
ess were rejectsd.petition
filed on 23-2=87.cleiming the
-above relief - Application
held to be not barred by time.

@ .20
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(viii) AISLI 1987(1)CAT 489
' Patns Bench.
(mAJOR YUDHISTIR SINGH
v. G.0.I. & ORS,)

(ix) ATR 1988(1)CAT 1,
Principel Bench,Delhi.
(B.KUMAR v, U.0.1.

& ORS,)

- T D T s S e W F mn W PTG SR O e S Ve do

Limitetion sterts with refe~

rence to representation and
not advice of a decision

(releting to retirement),

Limitation runs from the

date of rejection of the
representation and the same
will not hold good where the
Deptt. concerned,chooses to
entertain e further represen<-
tation end considers the same

- on merits before disposing

(x) AISL3I 1988(2) CAT 217
Calcutta Bench,
(BIBAS CHAKRABORTHY &

ORS, =-vs.,- U,0.1,& Ors,)

(xi) ARISLI 1988(2) CAT 273
Delhi Bench.
(RAMNATH CHADHA v, U.0.1.)

(xii) 1987(2) ATC 852 Cslcutte

8snch.

(KANAK KUMAR SINHA vs,
CHAIRMAN, CENTRAL BOARD
OF DIRECT TAXES & ORS.)

(xiii) 1987(2)ATC 444 Jsb.Bench
(GOPAL ANANT MUSALGAONKAR
-vs,~ UOI & ORS.)

‘egince the sppliceants uwere

of the same. |

Limitation does not apply, ;

constently pureuing their ?
cleim when the csuse aross
in mid-seventies, Their
cleim was sgid to be under
coneideration and wes not
negatived, Applicetion filed
in 1987,was not hit by limi-
tetion.

Applicent use discherged in
1959 znd resppointed in 1962,
The intervening period was
treated es break in 1979,

It was held that the 1859
order merged with the 1979
one; hence there wee no bar
of limitation,

The deley of sbout 6 yeers

on the part of the respondente
in settling arreare of sala-
Ty wes unconsciaenable; hence
interest was =zwerded,

Court or Tribunal hes the
judicial discretion to decice
the plea of laches and remis~
nessyin filing writ petitions
depending on ressonableness of
circumstances in each case,

In the €2se of fundamentel
right there ies e continuing

Wwrong




(xiv) 1987(2)AaTC 32
Jabalpur Bench
(MUNNILAL v, UDI
and ORS.)

(xv) 1988(6) ATC 609
Jodhpur Bench
(LAXMANDAS v, UOI
& ORS,) _

(xvi) 1988(8) ATC 49
DABALPUR BENCH

(SUSHILA BA&I v,
U0OI & ORS)

wrong,so long es the claiment
is in service and it is not
redressed(In this case, the
Tribunal exercised discretion
of condoning delay or laches
(18 years) as the pstitioner
was a low-paid functionery
(peon) and was in indigent
circumstences, The matter
perteined to reversion for
failing in confirmetion teet).

Petition filed 24 years after
entering service -in regsrd to
change aof ‘date of birth, Emplo-
yee wes illiterate, Identity
cerd issused by the Employer
supporting his claim, Delay
condoned on this circumstance.

Applicente were awsiting
decision of a case and
thereafter.submitted represents~
tion relating to their rever-
sion. Mesnwhile.the period of
limitation expired, Deley ues
condoned.in exercise of
discretionary power on the
premise,that the applicants
were justified to awsit the
decision., Guidelines for
condonstion of delay a& enumera-
ted in AIR 1987 SC 1353(Collec~
tor, Land Acquisition case)
ware outlined and their import
wae brought out.

Employee expired on 25~9-1984.
Widow was informed on 29-%10=85
thet she wes entitled to S0%
of the Provident Fund dues,
Notice under Sec.88 of the
CPC,uwas issued on 28-11-198S5,
Application waes filed on
25=-11-1986, This wes held to
be in time,

26.5hri
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26, Shri Srinivasan therefore submitted,in
the light of the sbove rulings,that the question
of limitetion hac to be decided on the merits of
gach case and the Tribunel could exercise its
judicial discretion,in doing so, He ssserted thet
hie clients had & strong csse to prove,that the
delay if any,on their part,in epproeching this
Tribunal was unconscionable, in the peculiar fact=
situetion of their cases, Hs vehementiy refuted the
sllegation of Shri Pspanna,that his clients had
scquiesced in the fixation of their pey in the TP,
as shoun in para 4 above, He saidethaf the matter
was under consideration of R-1 but as there wes no
progress, some of the employees who were similarly
pleced s& his clienés,as in GOPAL SHARMA's cece(pare 9)
filed writ petitions in the High Court of Judicature,
Karnataks in 1983,after weiting for a ressonsble tims,
for s favourablé\decision from the respondents, Those
uwrit petitions cams tq be transferred\to this Tribunel
he seid, consequent to enesctment of tﬂe Ecministrative
Tribunals Act,1985, Hie clients he seid,were hopefully
avaiting the decision in that case,relying on the dicte
of the Supreme Court in 1985 SCC(L&S) 526 / INDER PAL
YADAV & Ors, =-vs,~ U.0.I. & ORS,/ thet those who could
not epproach the Court,need not be at a disadvantage,
es compared to those who rushed to it and that if they
were otherwise similerly situated, they were entitled

Qﬁi to

"




to similar treatment, if not by anyone else,

at the hands of the Court,

27. Shri Srinivesan assiduously argued,
that his clients were sufficiently vigilant,as
to their-caése of ection,in the light of the
abéve dicta of ths Supremetﬂourt and had promptly
represented their grievance to R~-1 and R-2(by some
of them) for redress, when this Tribunal rendered
its deciesion on 26=5-1987 in GOPAL SHARMA's éase,
a5 is seen from the detsils furnished in pera=11
above, He therefore vehemently pleaded,that his
clients uefe_notrhit either by the bar of limita-

tion or mezintainability,ss slleged by Shri Pspanne,

28, Shri Holla, Counsel in the Ist Set of
applications urged,that it ues the primery duty
and responsibility of the respgndents,to fix the
pay of his clients coqrectlyaunder_tﬁs statutory
rules vwiz,, FR 22°C‘on their promotion from iﬁe
post of UDC or UDC I/c ss the case may be, to the
TP, but they fsiled to do,soﬂin the case of hié
clients, even after ﬁhe decision of this Tribunal
in GOPAL SHARMA's czse on 26-5-1587, until uhich,.he
stated,_his clients uere‘not avare of the correct
position in regard to the fixetion of their pay.
The ceus e of action for them srose 88 on the datse,

%M); | Qhen

—
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- when' the sbove deciesion was rendered by this
Tribunal in GOPAL SHARMA's case, wherein the
applicents uvere similarly plsced. The respon—
dents he argued, could not make an invidious
distinction betusen those who approached the
Court/Tribunal for redress and those who did

not, even though similsrly circumstanced, to
substentiate which, he sought to derive support
from INBER PAL YADAV's csse (para 26) relied upon

by Shri Srinivasan,

29, He submitted thet his clients had promptly
submitted their representations to R1 and R2(some
of them) for rédress,as shown in psra~11 above, no
sooner than this Tribunel rendered its decisioﬁ on

26=5-1387,in GOPAL SHARMA's case.

30, He invited attention to the Order dated
22-7-1981(Ann,H) issued by R=1,in regard to fixation
of pay in TP and pinpointed that the name of ome of

his clients viz,, Shri T.K.Pandarish(A-1580) appesred

therein., He focussed attention on the concluding pare

of Ann.H, which reads thus:

"The Regional Director has elso approved
that recovery of excess payment of pay
and esllouvances arising out of re—~fixation
of pay/increment ordered sbove, upto the
date of issue of Hqrs., memo undsr refe-
rence, may be kept in abeyance, till the
Hgre, decision for the reference made by
this office on the ssid metter is recei-

Vedou
&%' 31.1In
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31. In the above bsckground, Shri Holla
argued, that the question of correct raefixation
of pay in TP not only {n respsct of #=1580, but
ofvall others in the Ist Set of applicetions, who
were similarly circumstanced,uas very much slive,
as sven though more than 7 years had elspsed,;no
decision seems to have been errived at,on the
proposals said to have Bbeen sent by R1 to R2, as
long beck‘%§52981Aand the entire matter was still
unresolved, and wes in a state of flux, he submitted.
In thsse circumstances, he trenchantly plesded,that
it ill-bshoved the respondents,to hold the bar of
limitation end meintainability, egsinst his clients,
Beeides,:he pointéd out, that psither R1 nor R2 -
had in their reply to the rebresentations,filed
by the applicants (para=11 above)fﬁ§g pointed out,

that the same were barred by limitation,

32, Shri Holla endeavoursd to bolster his
case on this point,relying not only on the rulings
glready cited by Shri Srinivasen, but also on the

following further decisions:

TV e exe 8 me o D S WD T £ M R T ey ST 5D WIS D ggp T TES MR AT can €20 10 e 418 onp RIS CHY 0w ory €55 4D TR AT €03 0I5 D T U FIP 15T 0% 0XD KD U0F T gmy S TO0 cam vt T ey

S.No, Citation Ratio

(1) (2) €3)

(i) AIR 1360 SC 335 There can be no "right to sue®
(RUKHMABAI v, LALA until there is an sccrual of
LAKSHMINARAIN & the right esserted in the suit
ORS.) and its infringement or at

least a clear and unegquivocal
threat to infringe thst right
by the defendant against whom

the
)
4
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the suit is instituted,
Where a perticular threat
gives risse to a compulsory
cause of sction, depends
on a question vhethsr that
threat effectively invades
or jeopardises the ssaid

right.

(ii) RIR 1987 SC 1353 Principles for s liberal
(COLLECTOR,LAND approach towards condona-
ACQUISITION, tion of the dslsy enuncla- '
ANANTNAG & ANR. ted,highlighting inter elia, !
=yse= MST.KATIJI that when substantial justice |
& ORS.) end technicel considerstions

are pitted sgsinst each other,
the cause of substantial
justice is to, be preferred,
for the othersids, cennot
claim to have vested right,
in injustice being donse,
beceuse of non—-deliperate
deley and that refusing to
condone deley.can result in a
meritorious matter being
throuwn out at the very
threshold and the cause of
justice defeated.

o D ama n —-._.-.‘-—...--,-.——-.-—--.._—-‘_u—’m_o-&gu“--ga‘v—ﬁamc_o.‘———_ — cay R G CE SR AR gTI S T R

33, Shri Papanne, in reply, sougﬁt to rebut the
contentions of both Counsel, on the point of limitation
and meinteirability and distinguish the verious rulings
relied upon by them to buttress their cace. Réferring to
RUKHMABAI's czse, he contsnded,that it envisesged a
compulsive ceuse of action,necessitating filing of e
suit and that the threat thereof, should be given effect
to., This uee not the case, in regerd to the applications
before the Tribunal, he seid, as the threst (cause of
action) srose se far back as 1981 and therefore RUKHMABAL's

cese was not relevent, he acsserted.

%% | 34.The
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34, The dicta of the Sgpreﬁe Court in
COLLECTDR, LAND ACQUISITION csse, he submitted,
only amplified the scope of Section 5 of ths
Limitation Act, in reletion to the original

vjurisdiction of the Couft,aﬂd nothing more, Besides,
there was no application from any of the applicants
in the preéeﬂt cases for conconation of delay, he
argued, He therefore pleaded ,that the dicta-in the
above csse, did not ceme to the avail of the
epplicants snd urged,that all ﬁhe applications be
rejected in liwine,on the impecdiment of limitation

and non—maintainability.

35, I have exsmined cerefully,the averments
of both sidés,on the question of limitation and non-
meinteinability of the gpplicaticne. As stated in
1953 A1l 747 F8 (BANKEY LAL BABU) the rules of limita-
tion ere prima facie, not substéntiQé rules but are
rulésvof procedure and they neither créate any rights
in favour of any person-hot define or create any
causes of action but merely prsscribe that remedy
. could be exercised,only upto a certain period end
not subsequently. Though all the rulings relied upon
by both Counsel for the appiicanté, may not squarely

govern the ceses hbefore me(in fect some of them as at

N S.Noe(v) and (xi), in the tabuler statement,at para 25

) :';aﬁcve, are beside ths point), it is clear therefrom

/

sttt e g e



®
- 28 -

'~

that the Court/Tribunal,has to sxercise its discre-
tion judiciously,while condoning deley, tsking duly
into sccount,the peculiar facts and circumstences

of each case,

. 36, It is ssen from the case produced by
the respondents,on my direction,that R1 had, by
his letter deted 23-7-1980,addressed to R2, rsques-—
ted for clerificetion, in régard to fixation of pay
in TP under FR 22~C,as this had resulted in -----
substantiel recovery of cverpayment macde, to illus—
trate which,he had cited two specific instances snd had
sent several remindere thereon, but to no aveil,sas
is evident from his subsequent Letter deted 27-6-1981,
addressed to R-1, Pending clarification from R=1, R2
is seen to have 2besyed overpayment of emoluments to
ths concerned employees, onh sccount of pay fixation
as abhove, The whole matter thus appeers to be in e

nebulous stste(vide peras 15 and 16 zbove).

37. Shri Papanns stated,that the above
reference deted 23~7-1380,was made by R-1 suo motu,
without ény representation having been gade in this
regerd by sny of the affected employses, Serutiny
of the pertinent cass pspers reveels,that this does
not sccord with facts, as the Karnataka ESIC employ-
ees .had addressed a representation to the concerned

éuthorities

e




suthorities esrlier,in regard to psy fixation

end recovery of Dverpayment, Some of the esmployaas
namely, Shri T.A.Raman Kutty and Shri C.S.Gopal Sherme
eimilarly plefed liks the applicente in the casss

before me are seen to have addressed a written

| representation in this regerd,to R=1 later on 24-6-1981.,

Mensgers of ESIC on 23-7-1980,in regard to pay fixstion

38, Shri Holla submitted,that his clients uere
not awere of the Mema dated 23-6-1980 issued by R=1,
to all the Regional Directors of ESIC end of Memo

dated 21~7-1980 issued by R-2,to all the Bocsal Offics

in TP and therefore,no cause of ection could have
arisen to them.,uith refsrence to these memas. This
does not seem to be credible,considering ths overell
facts of the case a2nd particﬁiarly,the fact,thet come

of their colléagussﬁuho were in like situation, hed

~egitated the matter,before the concerned authoritiss,

It is therefore apperent,that the applicamt s were

5\

v i
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at least,incirectly suare of the implicstions of the

aforesaid tuo memos,

39, Neverthelees,the fact remains_that R-=1
stayed recovery of overpayment as a result of fixation
of pay Qnder FR 22=C in TP and this geve the applicents
a glimmer of hbpe of relisf but thét hope sgsems to hsve
been belied?even though more than 8 years have elspsed,

ﬁ& Some

e
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Some of the employess other then the appliceants
before me seem to have eppﬁoached the High Court
of Judicature, Kerpnataka in 1983 through Writ
Petitions as in GOPAL SHARMA's case;'For relief,

after having weited for nearly 3 yesrs,

V
40, Shri Srinivesan submits,that since the
above colleaguss of his clients,uwho were similarly
placed had approached the Wigh Court of Karnstake
for redress, his clients thought it proper,to suait
the result of their writ petitions and not to
rush to Court,relying on tTe dicts of the Supremse

Court in INDER LAL YADAVU's casse,

41, The stetemsnt of Shri Papsnna,that the
ceuse of éctiun for all thé applicants erose as long
as 8 years béckquith reference to the date of their
revised pay fixation,is pot true in 2ll ceases, as in
some ceses, the pay was so|fixed in 1982 end sven

1984 (para 4 above).

42, Taking a holistic view of all the zbove
facts end circumetsnces aﬁé coneidering specislly,

that even after a8 lepse oflas long as 8 years, the

respondents have not 2s yst resolved the question of

fixetien of pay in the TP énd waiving of recovery'
of overpayment of emoluments ,in respect of the v
affected ESIC employees snd have thue left them.

in "bequiled expectation" &o fer, keepind@he matter

)
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yet slive, I feel it would be unfeir in this
fact~§iﬁuationqto hold the bar of limitation end
maintéinability against the applicents, The

dicta of the Suprems Court in INDER LAL YADAU's

cese, really comes to their sid spscially when

their cqlleagueé in EGPAL SHARMA's case, had appras-

ched the High Court for redress,@iﬁhin a reazsonahle

periocd of 3 years,

43, The contentfon of Shri Papanna,that R-1
should not have iﬁdefinitely awaited instructions
from R=2,on the Letter datad 23-7-1980,addressed to
him,seeking clarification in regerd to pay fixation

but should heve finelised the metter, inclusive of

recovery of overpayment of emoluments end theat R2 was
not bound to give him e reply, on the face of it, is:
hizarre and exposaes the administration to unjustifiable

callousness but justifiable criticism. It is hoped.

that the respondents will resolve the matter nou 8t least;7
without Purther loss of time,bearing in mind the
legsl maxim that the lau aluays . abhors delay = lex

" delationes semper exhorret., For the reasons aforestated,
- T

the actusl cause of action for the applicants, in my
view, erose from the dete of the decision of this
Tribunel, namely 26=5-1387 in GOPAL SHARMA's case,
which resulted, in an invidious distinction betueen
those employees,who approached the High Court/Tribunal
K%} and



and those who did not, violating thersby the
principle of equelity, snshrined in Articles 14
and 16 oﬁﬁhe Constitut ion. The applicents ars
seen to have represented thereafter,to the
concerned authorities,with the desired expedi=~
tion, for redress,as is evident from the details

furnished in para 11 sbovs..

44, In vieuw of the foregoing,l overruls
the preliminary objection raised by Shri Papanna,

in regerd to limitetion end maintainability.

45, The next guestion fervently canvas-—
sed by both Counsel,was on the lew of "binding
precedents", recognised in Article 141 of our
Constitution, according to which, they urged,that
the decision of this Tribunal in GOPAL SHARM&'S
cace{para 9 sbove), which wvas on all fours, with
the ceses before me, wes binding on thé respon=
dents., Shri Srinivesan relied on the following

rulings,to buttress his case:

ks
(G I [ €2 J £3) e
(i) 1985 II LLJ 303 Decleratory judgments of
(PIARA LAL & ORS. the Court dealing with the
v. STATE OF PUNJAB legality of status, rules
& ORS.) and Govt,.Policies are binding

not only on the parties,to
the legsl proceedings but on.
others also, who may be
affected 1ncidentally,by

such declarastion.

& ‘ .'...33




(1) (2) (3)
(1) 1985 SCC{L&S)526 Thosse who could pet come to ;
(INDRAPAL YADAV w, . Court,need r.t be at ® disadven-.

UeBoI, & ORS,) _ tege 8s compoyed to those who
. rushed iﬁta the Court, If they
are otherwiss simfilarly situsted,
they ere entitled to similser
trestment, i ¥ not by sny one
elee, at the hands of this
Court, : |

(iii)aTR 1988(2)CAT 518 Not extepding benefit of =
Principal Banch, judgment, to othsrs,uwho wers
New Delhi, similarly placed but nsvep ¢
¢ wMANMA party to that judgment,would
ggngzfgﬁﬁf i g§§°) amount to discriminstion,
¢ °T ° wiclative of Articles 14 and
16 of the Constitution. |
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46, Shri Srinivasan réliad on the fellowing
decisions to bring out,that iﬂ likg;Cases,the par8ons
should not be trested diff@reﬁtlyjihﬁ%ha'ﬁudgment
should be ths same;

(1) AIR 1985 SC 1124 (P.SAVITA & ORS. v, UOI)

>

(1i) Appln.fo.1205/88(F) decided by the
Bangalore Bench of the Central Admini-
strative Tribunal on 9-12-1988,

47, Shri Srinivesan,2lso inuakeé%he p$imciple
of judgment in gﬁﬂ’aﬁumciated by the Bangalore Bench
of the Tribunal, in Applications Nos.120, 1537, 1605
to 1607 and 1626 of 1986, decided on 30-3=19 87, to
which I was a party. That matter ?ela£§3§%evision of

pay scales of Field Investigetors in the Netionpal Sample
/

Survey Organisstion, It waes held therein,thet the

judgment

h
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judgmsnt of the High Court of Judicature of Karnataka

in sn allied cese was a judgment in pem and was
tharefore applicable to all other persons similerly
situated as ths uwrit petitioners, who wsre not

.parties to that judgment.

48, Placing reliance on AIR 1986 SC 180 (OLGA

TELL1S & ORS. v. BOMBAY MUNICIPAL CORPORATION & ORS.) _

he stresssd, that the Supreme Coutt had obssrved in
that case,thet procedure which ié unjust or unfair
in the circumstsnces of a Laseﬁattracts the wvice of
unreasonableness ,thereby vitisting thé law,uhich
prescribes that procedure and consequently the
action teken under it. It had further observed, he
said, thet %ﬁgiaction must firstly beuihin the ecope
of the authority conferred by lau and secondly, it
must be ressonsble. Shri|Srinivasan slleged,that

none of these principles uers followed by the

respondents, in the case of his clients,specially uhen
it entailed civil consequences to them,in substantial
loes of emoluments,as a result of erroneous fixation
of pef in the TP, No show cause notice wes given to
them he submitted;before their pay wuas fixed in TP,
to their grave detriment.| This was greave violation

of ths principles of natural justice, he stated,

il
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49, Shri Holle, Counssl for the spplicents
. in the Ist Set of spplications, relied on the
following dicta of the Suprsms Court in AIR 1961
S.C. 1457 (DARYAD & ORS, v, STATE OF U.P, & ORS.)
to bring home the point,of binding nasture of the
decision rendsred by this Tribunal, in GOPAL SHARMA's

casa;

"The argumsnt that res judicata, is
a technicel rule and as such,is
irrelsvant in dealing with petitions
undsr Art.32 cannot be scceptsed, Tha
rule of res judiceta ss indicated in
$:.11 of ths Code of Civil Procedurs
has no doubt soms technical sspscis,
for instance ihe rule of copstruc~
tive res judicsta may be said to be
technical: but the basis on which the
azid rule rests is founded on consi-
derations of public policy. It is in
the interest of the public at large
that a8 finelity should attach to the
hinding decisions pronounced by
Courts of competent jurisdiction
snd it is also in the public intsrest
that individusls should not be vexed
twice over with the same kind of
litigation. 1f these two principles
form the foundation of the gersral
rule of res judicats they cannot be
treated ss irrelevent or inasdmissi-
hle even in dealing with fundamentsal
rights in petitions filed under

‘ ﬁil‘t°32. )
XX AX #X XX
% X _ XX XX X X
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The binding cheracter of judgments
pronounced by courts of competent
jurisdiction is itself an essential
part of the rule of law, and the rule
of lauw ohviously ies the baegis of the
administration of justice on which
the Constitution lsys so much emphasis.,”

\&) | | 50.Shri

—
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5N, Shri Holls also alleged, as argued by ‘

Shri Srinivesan, that the riapandents had violated
the principles of natural jLstice,uhile ?ixing/tha
p

pay of his clients in the T

51, Shri Holla submitted,that the Special
Leave Petition filed by the| respondsnts in GOPAL SHARMA's

n the Suprems Court ules rajsctad and therefore,

e

case,

that judgment had become bipding in all similar ceees,

52, In rebuttinrg

that the various rulirge cited by them,to bring home

the point of binding nature" of the judgment in

GOPAL SHARMA's cese, had no applicetion to the present

cases before the Tribunal,iin that, the judgment in

the éboue contentions of both

Counsel for the applicants, thri Papsnna submitted,

that case,bound only the perties thereto and not |
others, The fact that the‘Supréme Court had rejected the .
¢pecial Leave Petition|in éDPAL SHARMA's case, could |
not, for the rescons E%ated by thié Tribunal in Appli-
cations Nos.1208 to 1&%6 of 1988, recently decided on
14“12@1988; he said, léad to infgrvthét the decision

in GOPAL SHARMA's case had| s bindirg effsct on iﬁs

present csses,

53, Referring to INDER PAL YADAV's csce, he said,
only the declsretion by the Supreme Court under Article

144 of the Constitutlon weg binding.on”all partiss

: %% gimilerly

e
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similerly situated and which had not spproschad it,
The judgment of this Tribunal or of a High Court, he

submitted did not have such a binding effect,

54, Besices, Shri Paspsnna contended,that the
applicents could not regerd thesmselves,se similerly

nlaced, as compared to the applicents in GOPAL SHARMA's
/

rgse, fheres was a patent differemce he said, bhetween
those who epproachsd the Court snd those who did not,

though otherwise thelr grisvence may be similar,

. g, the .
spplicanis In/present cases, he tﬁerp?ule ﬁiguﬁd could

g

not claim perity,with those in GOPAL SHARMA's cass, For
like reasons, Shri Papanpa submitted, the spplicants

could not sssk bhensfit from DERYAD'S cze8 too,

55, The dicta of ths Supreme Court in the case
of OLGA TELLIS cese, he submitted, had no relevence
to the present applications, as the applicants could
not complain of violation of paturel justice,uhen

for eight long years they acquiesced uittout demur in

the fixastion of their pay in TP,

56, As regards A, K.KHANNA's case, 5Shri Pepanna
submitted, that the questions of limitation snd jurisdic-
tion, were not reised therein, no principles were lgid

\
doun in the decision therein end the polints urged before
Y this Tribupsl were not directly in issue and therefore,
) . /4 merely
the decision in that case was/recommencaory and advisory

in nsture, :

«Q~‘ 57.5hri



57. Shri Pepanna did not react to the othsr
rulings,citad by poth Counsel and in particuler, on

the point of judgment in gem and its implicetions, a8

3
po e

srgued by Shri Sripive

lo

&n,

58, &hri Papanns EQbmitéed,that in GOPAL
SHARMA's cese, 211 ths points urged in the present
gpplications,wsre not exsmined by the Tribunal and
therefore,the decision in that cesse,would not squarely

govern the cases now before the Tribunsal.

59, 1 have sxamined carefully the rivel conten~
tions on the above points. The various rulings relied
upan by both Counsel for the applicants , to advance
their point.on the question of binding effect,af the
decision in GOPAL SHARMA's ceze are spposits to the

present cases. In perticuler, the ratio of the decision

o

in the cese of A.K.KHANNA by the Principal Bench
Dﬁthe Central Administretive Tribunel, New Delhi,
uith which I defeventislly concur and in that of INDER
PAL YADAV has a direct bearing and concludes the

quastion,

60, The sutmission made by Shri Papanna
that the decisions of only the Supreme Coutt have
a binding effect in like cases,where the perties
did rot snpesr before the Court, but not those of

the High Court or thie Tribunel is indeed startling.

\\@V/ Such
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" Such a submission cen emanate only from an inadequete
comprehension of our Copstitution and hés to be

rejected se patently ~ ill=founded.

61. The other distinction,which Shri Papanna
scughﬁto maks betuween the parties which sppeéred
before a Court and those whichvdid not, though otherwise
their case was alike, éo as to state that they were not
simiiarly.placed,eeams to me es an oberurought figment
ofiimaginaticn. If such a quaint visw is teken, I am

afraid, that the legsl maxims: de similibus idem est

judicium(i.e., in like cases,the judgment is the same)

or in consimite casu, consimite debet esse remedium(i.e.

tn similer cases the remedy should be similsr) would
only remain on peper and the poor litigent would anly
be vexed,by driving him to Court needlessly,at no

1ittle expense and hardship,as pointedly observecd by

the Supreme Court.in INDER PAL YADAV's cese,

62. As regards the question of judgment in zem
urged by Shri Srinivesan (pere 47 sbove), to which
Shri Papanna did not react, it is perfinent,to refer
to thé decision of a 3-Member Bench in Applications
Nos.27 snd 28 of 1987 (JOHN LUCAS & ANR.v. THE ADDI-
TIONAL CHIEF MECHAN ICAL ENGINEER,FSOUTH CENTRAL RAILUAY
& ORS.) decided by the Bengelore Bench of the Centrel
Rdministretive Tribunal, wherein Hon'ble Shri Justice

K.Madhav Reddy, Cheirman, spesking for that Bench,

.éz, : observed
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with st length, in SADASHI@'B cese., In that
cese, it has been clesrly %teted (peras 20),
that the principle enuncia%ed in the gllied
cess, in Writ Petition No.6086 of 1970, filed
by Shri V.R.Hegde, was beﬂng given effect to,
lest it should result in %nvidious discrimina~
tion, betwsen Shri V,5.Hegds on the‘bne hand
and the epplicants on the other, uhich.uas not
desirable. The fespondenﬁs would need to

reslise, that perpatuétion of such discrimina-

tion among employees,_simglarly circumstanced,
|

would not conduce to admipistrative‘efficiency

and harmony.

67. Shri Pespanne squitted, that the post
of UDC 1/c, waes filled 14 from amongst the UDCs,
not strictly in order ofiseniority but sccording
to the willingness of th%~employeas. This was
refuted by Counsel for t%e applicents, by produc-
ing e copy of the m@mora$dum dated 14-7-1978, issued
by the Administrative Of%icer of the ESIC. 1 have
perused the seme and not?ce, that it is explicitly
steted therein, thet thaipost'of uoC I/c is to be
filled in, strictly acco#ding to seniority, unless
a senior agrees to forejo his cleim, for eppointment
to this post., The Smeﬂssion of Shri Paspannea on
this point, therefore 1§ ill-founded, |

%& .

- 68, In
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68. In the end, Shri Papanna submitted,that
in cese the respondents did not‘succaed in thess.
ceses, the epplicanf’s may be given the benefit
- of FRtZZ-C,ohlyduith prospective but not retrospec~

tive effect.,

69, I have given due thought to this

submission of Shri Papanné.

70, In the light of the abovse discdssion,
I hold,that the decision rendered by this Tribunal
in GOPAL SHARMA's case on 26-5-1987,governs the

present casas,mdtatié mutendis and is binding on

the respdndents. Rs the decision in the said
cases concludes all other points urged in the
applicetions before me, there is no reeson to go

into those points again,

71. In the result, I hold,that the applicants
are entitled to fixation of their initisl pay ih
the TP (i.e., HC, Assistant,Insurance Inspector or
Manager Grade-I11I ,as the case may be,)in accordence
with FR 22=C ,uith reference to the pay drsun by them
as UDC I/c,immediately prior,to appointment in the

TP, The respondents shall fix their initial pay

accordihgly and grant them all consequentiasl arrears,

with retrospective effect within a period of 3(three)
months, from the date of receipt of this order.

i/
\& 72.The

~




72, The applicetions are disposed of

in the above terms., No order as to costs,

Sdl-

TRUE CopPY (L.H A REGD ) ‘22 & <738
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