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COSmBrCiSl Couiplsx(BDA) 
Zndizanegar 
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APPLICATION NOS. i50I9585. 1614 TO 16, 	- 
1 10_AND 1875/88(r) 

Ap3.icanta 	 Respondents 

Shri T.K. Pandarish & 15 Ore 	V/s 	The pagional Director, ES! Corporation, 
Bangalore & another 

To 

ShriT.K. Pandariah 
Head Clerk 
ES! Corporation 
Regional Office 
No.10, Binny Fields 
Bangalore - 560 023 

Shri V. Ramachandra Rao 
Head Clerk 
ES! Local Office 
!rgera,napuram 
Bangalore - 560 021 

3, Shri TR, Santhanaeundarem 
Head Clerk 
ES! Corporation Local Office 
Nagippa Blbk- 

galore - S5010213 
- 

4. Shri S. Ramachandran 
Head Clerk 
ESI Regional Office 
No. 10, Binny Fields 
Bangalore - 560 023 

S. Shri N.S. Seetharam 
Manager 
ES! Local Office 
Tilak Nagar 
Gunthakal - 515 801 
Andhra Pradesh 

 Shri N. 	agadekaveera,. 
Head Clerk 
ES! Local Office 
Shivaj ins gar 
Bangalore - 560 001 

 Shri S.S. KUmaran 
Head Clerk 
ES! Corporation Regional Office 
No, 10, Binny Fields 
Bangalore - 560 023 

8, Shri K.R. Subbaraman. 
Head Clerk 
ES! Corporation Local Office 
Malleawaram 	et 	----- 
Bangalore - 560 055 

 Shri S. $reedhara 
Head Clerk 
ES! Corporation Regional Office 
No. 10, Binny Fields 
Bangalore - 560 023 

 Shri E. Netarajen 
Head Clerk 
(Si Corporation Regional Office 
No. 10, Binny Fields 
Bangalore - 560 023 

11 • Shri P. Kunbiraman 
• Head Clerk 
ES! Corporation Regional Office 

• No. 10, Binny Fields 
Bangalore - 560 023 
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N.Jagedekoveera 
S/o Late A.tegesh Rø 
Heed Clerk,E5I Local Of'f'ice, 
Shivejinagar,BaflgelOreI. 	Applicant in P.1585/88 

S.S.Kumaran 
48 years, 
Head Clerk, Regiorel Office, 
ESIC, Bangalore560 023 	 —do— 	P.1614/88 

B. K.R.Subraman,55 years, 
Head Clerk, Loca]. Office, 
ESIC, Melleswarem West, 	- 
Bangelore55. 	 •0 	 —do— 	A.1615'88 

9, S.Sreedhare 
52 years, S/o G.Sampsngi Neidu, 
Head Clerk, Regiomi Office, 	—do— 	A,1616/88 
ESIC, Bangelore23. 

1O.E.Naterajen, 
48 years, 
5/0 K.Ellappe, 
Head Clerk, 
Regional Office, 	 —do— 	.1617/88 ESIC, Bengelore-23. 

P. Kunhireman 
47 years, 
5/0 P.Ramenkutty Guptan 
Head Clerk, 
RO of ESIC, Bangelore-23. 	 —do— 	P.1618/88 

ri. B. Tankselj 
56 years, S/o Shim Rao, 
Manager Lo. 
ESIC, Bijepur 	 .. 	—do— 	P.1619/88 

13.'J.Gundu Reo, 
49 years, 
S/a 8.V,Neranappa, 
	ESIC, 	

do 	P.1620/88 
Manager, Local Office 
Dherwad. .. 

14 .M. Narayenasuamy, 
52 years, S/o r'lunisuamy, 
Manager, LO of ESIC, 
Nenjangud. 	 .. 	—do 	P.1621/88 
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15. Smt.8.K,Seetha 
W/o K.N.Deserethi, 
Manager, (SI Local Office, 

Mallesuarem,Bangelore560 003, 	Applicant in P.1810/88 

16.S.Shemanne S/o S.V.Subbe Rpo 
Manager, Local Office(Harihara II) 
£51 Corporation, HARIHARA. 
DaangereTq. 	 —do 	P.1811/88 

(Shy! V.Naresimhe Holla,Pdvocate for applicants 
in PppliCation8 Not. 1580 to 1585/88 and 
1810 and 1875 of 1988. 

" 	S,K.Srinivasen,, Advocate for the applicants 
in Application P4os.1614 to 1621/88.) 

VE . 

1. The Regional Director 
Employees State Insurance Corporation 
ESIC Building, No.10 Binny Fields, 
Bengelore'SGO 023. 

2, The Director General 
Employees Stet6 Insurance Corporation 
ESIC Building, Kotla Road, 
NEW DELHI—hO 002. Respond ents 

in all the 
applications. 

(By Shri M.Papenna, Counsel for Respondents) 

These applications coming on for hearing 

this day, the Hon'ble Member(P)made the following: 

ORDER 

These are in all 16 applications, filed under 

Section 19 of the Administrative Tribunals Pct 9 1985, 

wherein,the main prayer is,to direct the respondents(R) 

to 
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to fix the pay of the applicants (),in the 

post of Head Clerk ('HC' for short) under 

Fundamental Rule ('FR' for short) 22—C,with 

reference to the pay lest drawn by them, in 

the pay scale of the post of Upper Division 

Clerk Irrcherge ('UDC 1/c' for short, as 

distinguished from 'UDC' i.e., Upper Division 

Clerk) with retrospective effect end to grant 

them all conseqimtiel relief, inclusive of 

arrears of pay. 

Shri Nere8imhe Ho1lle, learned Counsal,eppears 

for the epplicmts in Applications Noe.1580 to 1585, 

1810 and 1875 of 1988, which for ease of reference, 

shall be designated as the '1st Set', while Shri S.K. 

Srinivasen,leerned Counsel,appears for the applicants 

in Applications Nos.1614 to 1621, which for like 

reason, shall be designated as the 'lind Set', 

Shri 11.Papanne, lesrned Counsel appears for all the 

respondents,in both the 1st and the lind Sets of appli—

cetions. 

Since both the sets of applications are alike, 

in point of facts and law, they are heard together 

and are dealt with by a common order. 

The background to these cases is succinctly 

brought out, by the following tabular statement,furnish— • 

ing the relevant details of the service curriculum 

vitee of the various applicents(designated by their 

respective 
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respective Application Nos.to facilitate reference) as based on the date 	furnished 
by the respondents: 

------------------------------------------------------------------------------------------------------------- 
Fixation of pey()p.m. 	in 

Date of appointment to 	Pay(1)p.m. imme the post cf HC or its equl- 
Applica 	 the posts of: diately prior to velent. 
tion No. 	------------------------------- -- 	promotion as HC 

U.D.C. U.D.C. H.C. or its 	in the 

1DC 

post of 

UDr 

Original 
---------- 

Revised 

(Regu- 
lar) 

I/c. equivalent. 
(deemed) (In-charge) Date 	Pay Date 	Pay 

1 	 2 
____________________________________ 

4 	 5 6 7 	8 9 	10 __ __________ 

1580 	23.10.69 	26.3.79 	24.9.1979 
to 

21.9.79 

1581 	 1-10-66 	11.10.76 
- 	 * 	 to 

30.10.761 -' 
24.11.76 

to 
l 	 1O-4fl 

2-5-77 
\J 	 to 

6.10.77 
25-1-79 17.4.78 

1582 	 9.11.70 	22.9.79 	7-780 

1583 	 9.11.70 	15.5.79 	10.9.79 

1584 	 12.7.65 	14.2.73 	16.8.73 

	

to 	 to 
15.8.73 	30.8.73 

31.8.73 
to 

10.6.75 	
to 

I. THE 1st SET 

428/- 	455/- 
	24-9-79 455/- 22-7-81 455/. 

452/- 470/- 23-379 470 22.3.84 470/ 

428/- 	440/- 	17780 440/- 6.8.80 455/ 

428/ 	455/ 	- 	455/- 27-4-81 455/ 

404/- 	425/- 	22.8,78 	425/- 

416/- 	455/ 	22.8.78 	
455/ 



• 
= 

31.8.75 10.5.76 428 455 22.8.78 470 23.11.82 455+ 
to I5PP. 

9.5.76 

1585 9.11.70 30.8.79 3.10.79 416 440 3.10.79 440 1.8.80 440 
to to 

2.10.79 4.1.81 
0 1,5.81 440 - 9-6-81 455 455 

1810 5,10.66 25.5.78 416 - 25.5.78 440 - 
7.7.78 31.7.78 416 440 30,9.78 440 17.6.81 440 

to 
31.7.78 

1875 1.10.66 1.10.70 
to 

3.1 .71 
5.5.75 

to 
11.6.78 12.6.78 452 485 22.8.78 485 17.8.84 470+ 

I5PP. 

II. THE lind SET. 

1614 15.4.60 15.1.79 15-2-80 452* 440 16.3.81 470 - - 
16.2.83 488 - 10.3.83 515 - - 

(*Penelty of stoppsge of 2 Increments due, 	Imposed on 1.2.77 & 	1.2.78) 

1615 20.2.67 13,6.78 
to 

6.7.78 
1.8.78 .. 	1-779 452 455 1.7.79 455 13.12.82 470 
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1616 	3-2-67 	20-5-78 	13-3-79 	440 	455 - 23.3.79 455 17.6.81 	455 

1617 	15.12.60 	11.4.77 	1.7.79 	428 	455 	3.1.83 	455 	1981 	455 
to 

20.3.79 
1618 	9.11.70 	22.8.79 	3.10,79 	428 	455 	3.10.79 	455 	1982 	455 

1619 	2,12.66 2.5.78 	26,3.79 	476 	485 	17.4.79 485 6.8.80 500 

1620 	9.11.10 16.8.79 	10.9.79 	428 	455. 	5.9.79 455 ___--------- 455 

24-2-81 	440 	- 	11-3-81 	470f/( 

1621 	1.10.66 	10.5,76
to  

	

11.6.76 	 ¼---- ø_/'/ 

	

4,1.78 	12.1.79 	452 	470 	3.2.79 	470 
-------------------------------------------------------------------------------------------

--NB: (1) PP1  means "Pereonal pay" 
(ji)The details of the period intervening between promotion,from the post of UDC I/c(or in some cases, 

from that of UDC) to that of HC or the posts equivalent thereto,are not furnished,theae minutiae 
being unnecessary. This period is eid to cover events such as: leave, joining time, transit 
period etc. 

(iii)lhere are some gaps/disparities here and there, in the data furnished by the respondents., 
which would have to be filled in/resolved if need be, at the time of compliance with the 
deciaion* in these cases. 

1•SS• 

S 
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5, The applicants are all serving in the 

Employees.' State Insurance Corporation, Karnateka 

Region(ESIC(K), for short) under R-1. 

According to the recommendations of the 

Ilird Central Pay Commission, the pay scales of the 

employees in the Employeas Stete Insurance Corpore' 

tion, came to be revieed,w'ith effect from 111973. 

The comparative pay aceles of the respective poete 

before and after revision,were as follows: 

Category 
of poet. 	Prior to 1.1.1973 	Mter 1.1.1973 

--------------------------------------------------------- 

	

(2) 	 --- - 
--------------------------------------------------------- 
(1) 	U.D.C. 	130-5-160-8-200 	330-10-380E812 

EB-8-256-EB-8- 	500-EB-15-560. 
280. 

UDC I/c 	130-5-160-8-200 	425-12-530-EB-15- 
EB-8-255-EB-8- 	560-20-600. 
2 80-1 0-'300- Plus. 
Charge Pllowence 
of Rs.25/- per 
mensem, 

(iii) HC or Assie- 210-10-290-15- 	42515500E815 

	

tent or 	320-EB-15-435. 	560-20-700. 
Inspector or 
manager Gr. 
III. 

NB: Consequent to revision of the pay scales the 
Charge Allowance of Rs.25/ per mensem came to be 
discontinued. 

Some of the applicants are said to have 

been promoted to the poets of Assietant, Insurance 

Inspector$ 
ik 
or Manager Grade III(eg. R.No.1583) from 

that 
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that of UDC or UDC I/c. All these three posts, 

are said to be identicelin the time-scale of pay, 

with that of HC viz., Rs.425-15-500B-15-560-20-700 

(Revised). All these four categories of poets,shich 

are th.etetminal posts of promotion,in the cases 

before me,in which the applicants contend,thet their 

pay has not been ôorrectly fixed under FR 22-Cuill 

be designated as a cless 1ae the Terminal Post('TP' for 

short) for the sake of correct connotation. 

The applicants claim,thet their pay on 

promotion to the post in the TP,frorn the post of 

UDC I/caught to have been fixedin accordance with 

FR 22-Cwith reference to the pay tW* drawn in the 

post of UDC I/c and not in that of UDC, which was a 

stage lower. They allege 1that RI denied them this 

benefit and fixed their pay instead,with reference 

to the pay last drewn by them,in the post of UDC. 

They further claim ,that the TP,enteils higher responsi-

bilities, than that of UDC I/c and therefore,•they are 

entitled to the benefit of FR 22-C, with reference to 

the pay lest drawn by them1 in the post of UDC I/c, 

while fixing their pay in the TP. 

They stete,that their 1.colleagues in the 

ESIC similarly placed like them had filed Applications 
)4 

6e.67 to 69 and 78 of 1987
(i
/before this very Bench of 

the Centre]. Administrative Tribunal cC.S.COPAL SHPRMA 

& 3 ORS. -vs. DIRECTOR GENERAL, (SIC, NEU DELHI & PNRJ 

ard 
7 



and had succeeded in getting a decision in their 

favour, in deriving the benefit of FR 22-C in the 

fixation of their pey,in the TP,with reference to the 

pay last drawn by them,in the post of UDC I/c. The 

operative part of the ,judgment,rendered in the afore-

said applications on 26-5-1987 reeds thus: - 

"5. We have considered the rival 
contentions carefully. We do 
not agree with Shri Papenna 
that merely because the appli 
cant held poets of UDC i/c as 
a temporary arrangement they are 
not entitled to the benefit of 
FR 22-C. We are unable to under-
stand how the posts of LDC i/c 
can be treated as excedre posts. 
As a matter of fact posts of 
UDC i/c existed at the materiel 
time in every department of 
Government. Therefore, we do 
not agree that these posts were 
excadre posts disentitling the 
applicants to the benefit of 
FR 22C on their appointmmt as 
Head Clerks. We have gone thro-
ugh the decision of this Tribunal 
in A.Nos170 and 171/26 and we 
are entitely In agreement with 
the decision rendered therein 
that the post of Head Clerk 
carries higher responsibilities 
then that of a UDC i/c and is 
in fact a promotional post. We 
therefore hold that the appli-
cants are entitled to fixetion 
of their initel pay as Head - 
Clerk under FR 22C with reference 
to the pay drawn by them as 
UDC i/c immediately before their 
appointment to the post. The 
respondents will fix the initial 
pay of the applicants accordingly 
end pay the applicants all conae 
quential arrears flowing there-
from. 

6. In the result, the applica-
tions are allowed. Parties to bear 
their own costs." 



The applicants state,that soon after 

they came to know of the above order, dated 26-5-1987 

of the Tribunal, they represented to R-1,to extend 

the benefit of that order to them. Some of them,who 

did not get a favoureble reply from R-1 0  submitted a 

further repreéentation to R2. 

The following tabular statement furnishes 

at a glence,the relevant details of the dates relating 

to: 

fixation of pay of the appli—
cant, in the TP. 
their representation thereon 
to R-1 and R2; end 

(iii)the reply of Al and R2,to 
these representations. 

fl------------------------------__ flfl -------S................ 

.No. Fixe— Repn.to Disposal Repre— DDpo— Filing 
of app n4 tion of ____________ r1 

of repre— sente sal of before pay in sentation tion reprn. the Tri—i the TP by R-1. to R2 byR2 buns]. 
(i) (2) (3) 

--------------------------------------------------------- 
(4) (5) (6) (7) 

I. 	1st Set: 

1580 22,7.81 26.5.87 21.6.88 27.7.88 19.8.88 29.9.1988 

1581 22.3.84 25.4.88 3.8.88 3.9.88 

1582 6.8.80 28.4.88 - 
1583 27.4.81 20.4.88 27.7.88 19.8.88 

23.11.82 11.5.88 - -. 30.9.88. 
'I  fl 	85 13.5.88 29.7.88 2.9,8 

17.6.81 25.4.88 1.8.88 2.9.88 10.11.88 

17.8.84 7.6.88 " 24.11.88 
)t 1? 	?? C 

JI 	 _ £ £ . LL flU - 

12 
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II. lind Set: 

1614 10-3-83 21-4-1988 21.6.88 	- 	- 	3.10.88 

1615 13.12.82 25,4,88 	 - 	- 

1616 17.6.81 21.4.88 	 - 

1617 	1981 	ti 
	 - 

1618 	1982 	 - 	- 

1619 16.8.80 25.5.88 	 - 	- 

1620 1979/81 28.4.88 	 - 

1621 	7 	30.5.88 	it 1.8.88 	2,9.88 	tl 

----------------------------------------------------------------- 

The app1icts have appended copies 

of their representations as ebove,to RI and R2 	 •1 

and of the replies of the latter thereto(negativing 

their request) on their respective applications. 

Aggrieved, the, applicants have approa-

ched this Tribunal,through their present applica-

tions rr redress. 

The respondents have filed their reply 

to Applications Nos,1614 to 1621 of 1988, resisling 

the same. These were heard by me on 25,11.1988 and 

their further hearing was edjourned to 8.12.1988,to 

enable counsel for the respondents,to produce certain 

documents.,uhich were considered by me as essentialq to 

help resolve the preliminary objection of limitation 

raised by Pam. When the matter in regard to the 

aforesaid applications came to be further heard on 

8.12.1988, Counsel for the respondents filed some 

4 - 	of 
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of these documente,along with a statement of 

additional objections,in respect of R.Nos.1614 

to 1621, serving a copy thereof on the Counsel 

for the applicants in these cases. He however 

expressed inebility to argue the matter 4 puing to 

unforeseen urgent reasons and prayed fore short 

adjournment. The matter was therefore adjourned 

to 2012'1988,to be heard along with the connected 

applications aforementioned. 

15. When the cases were heard on 20-12-1988, 

Shri Papenna furnished copies of the following 

references on my direction: 

(1) Letter No.53,A27.17.1,76 Estt.Oated 

23.7.1980 addressed by R-1 to R-2,seek-

ing clarification regarding fixation 

of pay, in respect of hOC I/c,on implemen-

tation of the revised scale of pay, 

pursuant to the recommendation of the III 

Central Pay Cornmiesion,uith reference 

to the instructions issued in this regard 

by R2,in his memo dated 23-6-1990. 

Rihad cited therein,two specific 

ceses,one of Shri V.Krishnamur thy and 

1-  77, the other of Shri 11.S.Sreepade.Rao 

resulting in recovery of substantial 

excess payment of emoluments,on account 

of revised fixation of pay in the TP. He 

had stated therein,that quite a number 

of cases necessitated review,in this 
8'G light,to help determine the total quantum 

of recovery of emoluments,owing to revised 

fixation 

4- 



fixation of pay, RI had therefore sought 

instructions from R2,in regard to fixa-

tion of pay of the employees concerned 

and had brought to his notice,that pend 

ing clarification from R2,in the matter, 

recovery of excess payment in these two 

cases was abeyed and these two incumbents 

were being allowed to continue to draw the 

emoluments as at 1present. 

(Ii) D.O. Letter No,53.A,27.17.I.76 

£stt.I dated 27-6-1981 addressed by RI to 

the Regiorel Director, ESIC under R2, 

invitingattentiorn to his earlier letter 

dated 23.7.1980 aforementioned, and to 

the several reminders sent thereon and 

impressing the need for instructions early, 

in regard to fixation of pay in the TP. 

that 
Kehad further stated therein/about 

20-25 cases were jnvolved.uhere excess 

recovery of emoluments was to be effected, 

according to the revised pay fixation 

and had brought to the notice of R2,thet 

this recovery was stayed,pending instruc-

tions from him. 

Shri Papanne informed,thet R2 has not 

yet issued instructions in the matter, either in 

regard to fixation of pay or recovery of excess 

payment of emoluments. 

As ascertained from Shri Papanna in the 

course of the hearing, pay' of the applicants in both 

sets of the applications1  was fixed twice in the TP 

as 



as under: 

The pay Was originall.X fixed 

under FR 22(a)(ji) CCols.7 and 8 

of the tabular statement in para-4 

ebov!7 with reference to the pay 

drawn as UDC I/c immediately prior 

(col.6 ibid) to promotion in the 

TP, safeguarding however,the pay 

drawn as UDC I/c. 

The above pay was later revised 

(Cole.9 and 10 ibid) under FR 22(C) 

with reference to the deemed pay 

drawn as UDC (col.5 ibid) without 

safeguarding houever.,the pay drawn 

as UDC I/c (Col,5 ibid),which resul-

ted in substantial recovery of the 

emoluments already dreunby the 

employees.,eccording to the originel 

pay fixation. 

18. Shri Papanna filed a reply to A.No,1580 on 

20-12-1988,countering the ssne1serving a copy thereof, 

on counsel for the applicant therein, and submitted 

that he proposed to adopt the saiia in respect of the 

TR,1 emeining applications in the tat set. 

/ 	 \'\ 
19. when Ppplicatians in the lind Set 

up for hearing on 25-11-1988 	Shri Papanna 

ii 
) rised the following preliminary objections. Firstly, 
/J 

G-he submitted,that these applications were not filed 

individually, in Form Ies prescribed in Rule 4 of 

the 
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the Central Administrative Tribunel(PrOcedUre) 

Rules 1987, but in a combined form,uhich was not 

permissible under these Rules and therefore,the$e 

applications could not be entertained by this 

Tribunal. 

On the face of it, this contention 

of Shri Papanna seems capt5.jnE and does not ring 

true,as the "seeming" infirmity,does not in any 

manner fetter the even course of justice. It must 

be remembered that the reason of law is the soul 

of law and in that context, one has to beer in 

mind the legal maximthat too much subtlety in law 

is discountenanced 	nihil subtiljtas in je reprobetur. 

This Tribunal has accordingly entertained many applica-

tions of the like,hithertofore. In this background, it 

is epperent.,that Shri Papenne is making a ?etish.ofthe 

so called infirmity and there?ore,his contention in 

this regard,hes merely to be stated to be rejected 

outright, as bereft of merit. 

Shri Pepenna next raised the other preli 

minery objection,in regard to the lind Set of appli-

cations, on the score,thet they were hit by the bar of 

limitation,under Section 21 of the Administrative 

Tribunals Act,1985. He it4reted  this impediment,in 

regard to the 1st et of applications also, stating, 

that the cause of action had arisen,for all the 

applicents 7 as long back as between 1980 to 1982. He 

also 



also urged,that all these applications were not 

maintainable, as the grievance therein1arose 

from an 	der of pay fixation,passed on a date 

more then 3 years immediately preceding the consti-

tution of this Tribunal i.e., 1-11-1985 and there-

fore1this Tribunal in the light of its decision 

in AIR 1986 CAT 203 (V.K.MEHRA v. THE SECRETARY, 

UNION MINISTRY OF INFORMATION AND BROADCASTING) 

had no jurisdiction, power or authority to enter-

tain this application and therefore,theee applica-

tions were liable to be rejected in limine. 

He pointed outthat ESIC, New Delhi, 

had by its memo dated 23-6-1980(Ann.R-1, in the 

1st Set) clarified inter alie ?to all the Regional 

Directors of ESIC, as to the manner in which the 
post of 

pay in thfHC should be fixed. This was iterated 

by R1by his Memo dated 217'1980(Ann.R2),to all 

the Local Office rienagers of ESIC. It was stated 

in the said Memo.,thet the post of UOC I/c.,would be 

treated as an ex-cadre post,till the Recruitment 

Regulations for the said post,were finalised and 

that the pay in the post of HCuould be fixed under 

224C),uith reference to the pay drawn as UDC,on 

the date of promotion as HC. 

Shri Papanna af'firmed 1thet the pay of 

applicants was fixed accordingly7 on their. 

promo t ion 
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promotion to the post of HC. and they accepted 

the some without demur,over the years.,inclusive of 

the instructions contained in the aforesaid memos 

dated 23-61980 and 21-7-1980. In these circuin-

stances, • he asserted,that the applicants were 

barred by limitation and also estopped from question-

ing their pay fixation,in the post of HC,et this 

distance of time. 

Shri Pepanna asserted 1that none of the 

applicents,had addressed any representation to 

the concerned authorities in the ESIC,thet they were 

aggrieved with the fixation of their pay,in the TP, 

according to pare 17 above., except those submitted 

by them to R'1(and by some,to R2 as well) as indica-

ted in pare 11 above. As long a period varying from 

6 to8 years had elapsed, from the dete,the actual 

cause of action had arisen to them, he stressed, &d 

tfrarefore1the applications he submitted, were hit by 

the bar of both limitetion,as well as maintainability. 

Countering the question of limitation and 

msintainability,reieed by Shri Papanna,et the threshold, 

Shri Srinivasan, Counsel for the applicants in the 

IJjSet, relied on a long catena of rulings as under, 

to develop his argument: 

Citation 	 Ratio 

- ------- 	 --- ---------------------------------------- 
(1) AIR 1982 Cel,307 	In considering the qu;;tion of 

LUMAR VEDA KANTHA 	delay, the merits of the case 
should be taken into account as 

WEST BENGAL & OR 	
also the effect of delayed J 	grant of relief. 

A, 	
..00000009 
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(ii) AIR 1982 Delhi 83 	Deiey.in making petitic,n would 
(S.C.MRLIK v. P.P. 	not be a ground for rejecting 

SHARMA). 	 relief if appointment had been 
unconstitutional. 

(iii)98ATC 531 	Limitation for epproachirg.the 

?SITARAMNANDPNtJAR 	Tribunai,commences frorn:th date 

vs. u.o.i.) 	of rejection of the representa- 
tion,egeinst the impugned order, 

(Iv) AIR 1986 SC 508 	Suit filed uithin3 years from 
/ 	 the date of communication of the 

BIHAR 	
order of rejection relating to 

ORS 	
discharge of a Government servant 
Bar of limitation doeE not apply. 

() AIR 1986 SC 2086 	Petition chailenging 
(x.R.PIIJDGRL & ORS. 	seniority ,filed after 18 years 
v. R.P.SItGH & ORS.) after issuance of the let 

Seniority Ljst,djsmissed on 
grounds of lachea. 

(vi) 1986 ATC 531 
Bombay Bench 

(MANOHAR SITARAI9 
NANDANWAR v.tJ.O.I) 

Limitation commences from the 
date of rejection of represent a-
tion (relating to retrospective 
promotion as a result of revisior,  
of seniority). 

(vlj)ATR 1988(2) CAT 499 
Calcutta. 

(ANANTHA KUfLIAR MONDAL 
v. tJ.0.I. & ORS.) 

Claim for Overtime Allowance 
relating to the period from 
3.4.66 to 18,8.72 - Applicant 
became aware of his right only 
after the right was establi-
shed by a judgment delivered 
on, 30-5-79. Applicant there-
after made representations 
starting from 1980 onwards. 
All representations remained 
unanswered. Final decision 
taken on 11-8-1986 when the 
claim of the applicant and 
others similarly placed employ' 
ess were rejectedetition 
filed on 23-2-87, cia iming the  
above relief 	Application 
held to be not barred by time. 

. . . . 20 
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2 _._...________ 

(viii) AISL) 1987(1)CAT 489 	Limitation starts with refe- 
Patna Bench. 	 rence to representation and 
(rAJoR YUDH 1ST IR 5 INCH not advice of a decision 

G.O.I.v. 	& 0R5.) 	(relating to retirement). 

ATR 1988(1)CAT 1, 
Principal Bench,Delhi. 
(B.Kur'lAR v. U.O.I. 
& ORS.) 

PISLJ 1988(2) CAT 217 
Calcutta Bench. 
(BIBAS CHAKRABORTHY & 
ORS. -vs.- U.Q.1.& Ore.) 

Limitation rune from the 
date of rejection of the 
representation and the same 
will not hold good where the 
Deptt. concerned ,chooses to 
entertain a further represen—
tation and considers the some 
on merits before disposing 
of the same. 

Limitation does not apply1  
since the applicants were 
constantly pursuing their 
claim when the cause arose 
in mid-seventies. Their 
claim was said to be under 
consideration and was not 
negatived. Application filed 
in 1987,was not hit by limi 
tat ion. 

(xi) AISLJ 1988(2) 
Delhi Bench. 

(RAIINATH CHADHA 

CAT 273 

v. u.o.i.) 
Applicant was discharged in 
1959 and reappointed in 1962. 
The intervening period was 
treated as break in 1979. 
It was held that the 1959 
order merged with the 1979 
one; hence there was no bar 
of limitation. 

(xli) 1987(2) ATC 852 Calcutta 
Bench. 
(KANAK KUP1AR SINHA vs. 
CHAIRNAN, CENTRAL BOARD 
OF DIRECT TAXES & ORS.) 

(xiii) •1987(2)ATC 444 3eb,8ench 
(GOPAL ANANT MUSMLGAONKRR 
-vs.- UOI & ORS.) 

a,  

The delay of atxut 6 years 
on the part of the reepondent5 
in settling arrears of sala-
ry use unconscionable; hence 
interest was awarded. 

Court or Tribunal has the 
judicial discretion to decide 
the plea of lathes and remis 
nessin filing writ petitions 
depending on reasonablenesS a 
circumstances in each case. 
In the ease of fundamental 
right there is a continuing 

wrong 



--------------------- 
(i) 	 (2) 

------------------ 

1987(2)ATC 32 
Jabalpur Bench 

(I1UNNILPL v. (JOT 
and ORS.) 

1988(6) ATC 609 
Jodhpur Bench 

(LAXM1NDRS v. (JO! 
& ORS.) 

21 — 

(3) 

wrong,so long as the claimant 
is in service and it is not 
redressed(In this case, the 
Tribunal exercised d,iscr?tion 
of condoning delay or leches 
(18 years) as the petitioner 
was a low-paid furtIonery 
(peon) and was in indigent 
circumstances. The matter 
pertained to reversion for 
failing in confirmation test). 

Petitiofl filed 24 years after 
entering service 'in regard to 
chanQe of' -date of birth. Emplo-
yee was illiterate. Identity 
card issued by the Employer 
supporting his claim. Delay 
condoned on this circumstance. 

Applicants were awaiting 
decision of a case and 
thereef'ter,submitted representa- 
tion relating to their rever- 
sion. Msanwhilethe period of 
limitation expired. Delay wee 
eondoned,in exercise of 
discretionary power on the 
premise ,that the applicants 
were justified to await the 
decision. Guidelines for 
condonation of delay as enumer. 
tad in AIR 1987 SC 1353(CollecH 
tot, Land Acquisition case) 
were outlined and their import 
was brought out. 

(xvi) 1988(8) ATC 49 	Employee expired on 25-9-1984. 
DABALPUR BENCH 	Widow was informed on 2910'85 

ISTRAr tStJSHILP ci 	
that she was entitled to 50% 

(
of' the Provident Fund dues. 

I 	 duj, & urj 
'Sd ( 	 Notice under 5ec.80 of the 
( " 	 CPC,was issued on 28-11-1985. 

Application was filed on 
25-11-1985. This was held to 

'-) 	VMAW =ak 	 be in time. 

26.5 hr I 
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26, Shri Srinivasan therefore sumitted,in 

the light of the above rulings,that the question 

of limitation had to be decided on the merits of 

each case and the Tribunal could exercise its 

3udicial discretion ,in doing so. He asserted that 

his clients had a strong case to prove,that the 

delay if anyon their part,In approaching this 

Tribunal was unconscionable, in the peculiar tact 

situation of their cases. He vehemently refuted the 

allegation of Shri Papanna ,thet his clients had 

acquiesced in the fixation of their pay in the TP, 

as shown in para 4 above. He said 1thet the matter 

was under consideration of R1 but as there was no 

progress, some of the employees who were similarly 

placed as his clients,as in GOPL SHARMA's cese(para 9) 

filed writ petitions in the High Court of Judicature, 

Kernetaka in 1983,after waiting for a reasonable time, 

for a favourable decjsion from the respondents. Those 

writ petitions came to be transferred, to this Tribunal 

he said, consequent to enactment of the Administrative 

Tribunals Pct,1985. His clients he seid.,were hopefully 

awaiting the decision in that cese,relying on the dicta 

cif the Supreme Court in 1985 Scc(i&s) 526 (INDER PL 

YDAV & Ors. —vs.— U.O.I. 4& 0RSJ that those who could 

not approach the Court.,need not be at a disadvantage 1  

as compared to those who rushed to it and that if they 

were otherwise similarly situated, they were entitled 

to 



- 23 - 

to similar treatment, if not by anyone else, 

at the hands of the Court, 

Shri Srinivesan assiduously argued, 

that his clients were sufficiently vigilant,as 

to their cause of action.in  the light of the 

above dicta of the Supreme Court and had promptly 

represented their grievance to R-1 	R'2(by some 

of them) for redress, when this Tribunal rendered. 

its decision on 265'1987 in GOPPL SHRMA's case, 

as is seen from the details furnished in parall 

above. He therefore vehemently pleaded,that his 

clients were not hit either by the bar of limita-

tion or meintainabilityas alleged by Shri Papanna. 

Shri Holla, Counsel in the 1st Set of 

applications urged,that it was the primary duty 

and responsibility of the respridntsto fix the 

pay of his clients correctly,under the statutory 

rules viz., FR 22-C on their promotion from the 

post of UDC or UDC 1/c as the case may be, to the 

TP, but they failed to do so,ln the case of his 

clients.even after the decision of this Tribunal 

in GtJPAL SHRMA's case on 26-5-1987, until which, he 

stated, his clients were not aware of the correct 
r 

. 	 position in regard to the fixation of their pay. 

The cause of action for them prose as on the date, 

when 
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when the above decision was rendered by this 

Tribunal in COPAL SHARiA's case, wherein the 

applicants were similarly placed. The respon-

dant8 he argued, could not make an invidious 

distinction between those who approached the 

Court/Tribunal for redress and those who did 

not, even though similarly circumstanced7  to 

substantiate which, he sought to derive support 

from INDER PAL YPDAV's case (pare 26) relied upon 

by Shri Srinivasan. 

2, He submitted,thet his clients had promptly 

submitted their representations to Ri and R2(some 

of them) for redress.as shoun in pare-11 above, no 

sooner than this Tribunal rendered its decision on 

26-5-1987,jn GOPAL SHIARIIA'e case. 

30. He invited attention to the Order dated 

22'-7-1981(Ann.H) issued by Riin regard to fixation 

of pay in TP and pinpointed,that the name of one of 

his clients viz., Shri T.K.Pandarish(A-1580) appeared 

therein. He focussed attention on the concluding pare 

of Ann.H, which reads thus: 

The Regional Director has also approved 
that recovery of excess peymt of pay 
and allowances erisingout of re-fixation 
of pay/increment ordered above, upto the 
date of issue of Hqrs. memo under refe-
rence, may be kept in abeyance, till the 
Hqrs. decision for the reference made by 
this office on the said matter is recei-
ved. 

A 	
31.In 
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In the above background, Shri Hofla 

argued,that the question of correct refixetion 

of pay in TP,not only in respect of 	150, but 

of all others in the 1st Set of applications, who 

were similarly circumstanced,wee very much alive, 

as even though more than 7 years had elepsedno 

decision seems to have been arrived at,on the 

proposals said to have been sent by RI to R29 8 

long back 88/1981 end the entire matter was still 

unresolved, and tes in a state of flux, he submitted. 

In these circumstances, he trenchantly pleaded,that 

it iil'behoved the respondents,to hold the bar of 

limitation and maintainability, against his clients. 

Besides, he pointed out, that neither Ri nor R2 

had in their reply to the repreeentetions,filed 

by the applicants (para11 above),14 
4

pointed Out, 

that the same were barred by limitation. 

Shri Holls endeavoured to bol8ter his 

case on this point, relying not only on the rulings 

already cited by Shri Srinivasen, but also on the 

following further decisions: 

----------------------------------------------------------- 
5,Wo, 	Citation 	 Ratio 
(i) 	 (2) 	 3) 
---------------------------------------------------------- 

(1) RIR 1950 SC 335 	There can be no "right to sus' 

	

(RUKEIIIABAI v. LALA 	until there is an accrual of 
LKSHMINRAIN & 	the right asserted in the suit 
ORS.) 	 and its infringement or at 

- 	 least a clear and unequivocal 
threat to infringe that right 
by the defendant against whom 

the 
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- 	(3) 
--------------------------------------------------------- 

the suit is instituted. 
Where a particular threat 
gives rise to a compulsory 
cause of action, depends 
on a question whether that 
threat effectively invades 
or jeopardisea the said 
right. 

(ii) AIR 	1987 SC 1353 Principles for a liberal 
(COLLECTOR,LAND approach towards condona 
PCQUISITION, tion of the delay enuncia 
NNTN6 & ANR. ted .,highlighting 
—vs. 	ST.KTlJI that when substantial justice 

& ORS.) and technical considerations 
are pitted against each other,  
the cause of substential 
justice is to be preferred, 
for the other,side, cannot 
claim to have vested right, 
in injustice being done,  
because of norrdeliberete 
delay and that refusing to 
condone delay.,can result in a 
meritorious matter being 
thrown out at the very 
threshold and the cause of 
justice defeated. 

33. Shri Papanne, in reply, sought to rebut the 

contentions of both Counsel, on the point of limitation 

and maintainability and distinguish the various rulings 

relied upon by them,to buttress their case. Referring to 

RUKHBPS case, he contended,that it envisaged a 

compulsive cause of actionnecessitàtiflQ filing of a 

suit and that the threat thereof, should be given effect 

to. This was not the case, in reard to the applications 

before the Tribunal, he said, as the threat (cause of 

action) arose as far beck as 1981 and therefore RUKHrBAI's 

casewes not relevant, he asserted. 

91 
c,. 	

34.The 
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The dicta of the Supreme Court in 

COLLECTOR, LfNO CQUISITIQN case, he submitted, 

only amplified the scope of Section 5 of the 

Limitation Act, in relation to the original 

jurisdiction of the Court and nothing more. Besides, 

there was no application from any of the applicants 

in the present cases for condonation of delay, he 

argued. He therefore pleaded ,that the dicta in the 

above Case, did not came to the avail of the 

epplicnts and urged,thet all the applicatis be 

rejected in lineon the impediment of limitation 

and norr'mainteinability. 

I have examined cerefully.7 the averments 

of both sides,on the question of limitation and non 

maintainability of the applications. As stated in 

1953 All 747 EB (eKEY IRL BABU),the rules of limita—

tion are prima facie,, not substantive rules but are 

rules of procedure and they neither create any rights 

in favour of any person nor define or create any 

causes of action but merely prescribe that remedy 

could be exercised,only upto a certain period and 

not subsequently. Though all the rulings relied upon 

by both CoUsei  for the applicants, may not squarely 

govern the cases before me(in fact aone of them as at PM 

Ile 
' 	 S.Nqç.(v) and (xi)in the tabular etatementat pare 25 

above, are beside the point), it is clear therefrom 

J/I 	 that 

j I / 
'-.-._-----' + .......rt 
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that the Court/Tribunal.,has to exercise its discre-

tion judiciously,uhile condoning delay, taking duly 

into eccount,the peculiar facts and circumstances 

of each case. 

It is seen from the C858 produced by 

the reapondentson my direction,that Ri had, by 

his letter dated 23-71980.addressed to R2,reques-

ted for clarificetion.,in regard to fixation of pay 

in TP,undar FR 22C,as this had resulted in - 

substantial recovery of overpayment made, to illus-

trate uhich.,he had cited two specific instances and had 

sent several reminders thereon, but to no eveil,as 

is evident from his subsequent Letter dated 2761981, 

addressed to R-1. Pending clarification from R1. R2 

is seen to have ebayed overpayment of emoluments to 

the concerned employees, on account of pey fixation 

as above. The whole matter thus appears to be in a 

nebulous st.ste(Mide pares 15 and 16 above). 

Shri Papanna etated,that the above 

reference dated 23-7-19809 wes made by R1 suo motu, 

without any representation having been ijade in this 

regerd,by any of the effected employees. Scrutiny 

of the pertinent case papers reveels,that this does 

not accord with facts, as the Karnataka ESIC employ 

ees.had addressed a representation to the concerned 

authorities 
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authorities earlier,in regard to pay fixation 

and recovery of overpayment. Some of the employees 

namely, Shri T.A,Raman Kutty and Shri C.S.Gopl Sherme 

similarly plasd like the applicentt in the cases 

before me,ara seen to have addressed a written 

representation in this regerdto R1 later, on 246-1981. 

Shri Holla submitted,that his clients were 

not aware of the Memo dated 2361980 Issued by R1, 

to all the Regional Directors of [SIC and of Memo 

dated 217'1980 Issued by R2,to all the &ocal Office 

Managers of [SIC on 2371980 9in regard to pay fixation 

in TP and therefore,no cause of action could have 

arisen to them 1wjth reference to these memos. This 

does not seem to be credible,consdering the overall 

facts of the case and perticulerly,,the f'act,thet some 

of their colleagues.who were in like situation,had 

agitated the mstter before the concerned authorities. 

It is therefore spparentthat the applicants were 

at least,indirectly aware of the implications of the 
/ 

aforesaid two memos. 

Nevertheless,the fact remains,thet R1 

	

011-0 

	 stayed recovery of overpayment as a result of fixation 

of pay under FR 22C in TP and this gave the applicants 

(.( 	
glimmer of hope of relief' but that hope seems to have 

f .). 

 ) 	been belied.,even though more than 8 years have elapsed. 

	

\' 	- 	 Some 
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Some of the employeesother than the applicants 

before me,seem to have epp'oached the High Court 

of Judicature, Kernataka ir 1983 through Writ 

Petitions as in GOPAL SHAR1A's case, for relief., 

after having waited for nearly 3 years, 

Shri Srinivesen submits,thet since the 

above colleagues of his clients,who were similarly 

placed,had approached the igh Court of Karnetaka 

for radress, his clients tbought it proper.7 to await 

the result of their writ petitions and not to 

rush to Court,relying on t e dicta of the Supreme 

Court in INDR LL YDAV's:se, 

The statement of Shri Papanna.,that the 

cause of action for all the epplicents,arose as long 

as 8 years beck.) with reference to the date of their 

revised pay fixetion,ls not true in all cases, as in 

some cases, the pay was sofixed in 1982 end even 

1984 (pars 4 above). 

TakIng a holistIc view of all the above 

facts and circumstances end considering specially, 

that even after a lapse ofas long as 8 years, the 

respondents have not as yet resolved the question of 

fixation of pay in the TP end waiving of recovery 

of overpayment of emoluments ,in respect of the 

affected ESIC employees and have thus left them 

in "beguiled expectation" so far, keepinthe matter 

yet 	- 
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yet eiive 	I feel it would be unfair in this 

f8CtEtU8tj0fl q tO hold the bar of limitation and 

maintainability against the applicants. The 

dicta of the Supreme Court in XNDER LL YI4DMI'S 

ease, really come8 to their aid 7 -specially when 

their colleagues in COPAL SHAR1A's cae,had approa-

ched the High Court for redress1within a reasonable 

period of 3 years. 

43. The contention of Shri Ppanna,that R1 

should not have indefinitely awaited instructions 

from R-2,on the Letter dated 2371980,addr8SSed to 

him seeking clarification in regard to pay fixation 

but should have finelised the rnatter,inclusive of 

recovery of overpayment of emoluments and that R2 was 

not bound to give him a reply, on the face of it, is 

bizarre and exposes the administration to unjustif'ieb19 

callousness but justifiable crititism. It is hoped.. 

that the respondents will resolve the matter now at least, 

without further loss of timebeeting in mind the - - 

legal maxim ,that the law always abhors delay - lex  

delationes 	 xhçrr. For the reasons aforestated, 

the actual cause of action for the applicmts, in my 

view, arose from the date of the decision of this 

Tribunal, namely 265'1987 in COPAL SHARtA'a case, 

which resulted,in an invidious distinction between 

those employeesuho approached the High Court/Tribunal 

and 



' 32 ' 

and those who did not, violating thereby, the 

principle of equellty,enshrined in Articles 14 

and 16 ofthe Constitution 	The applicits are 

seen to have represented thereafter,to the 

concerned authorItieswith the desired expedi 

tion, for redress 1as is evident from the details 

furnished in pars 11 above.. 

In view of the ?oregolng,I overrule 

the preliminary objection raised by Shri Pepanna, 

in regard to limitation and maintainability. 

The next question fervently csnvee 

sad by both Counsel,was on the law of "binding 

precedents", recognised In; Article 141 of our 

Constitution, according to whichthey urged,that 

the d&cjsjon of this Tribunal In GOPAL SHAR[1A's 

cese(pera 9 above), whlch[ was on all fours, with 

the cases before me, was binding on the respon 

dents. Shrj Srinivasan relied on the following 

rulings1to bu'ttress his case: 

(i) 1985 II LLJ 303 
(PIARA LAL & ORS. 
v. STATE OF PUNJAB 
& ORS.) 

Decieretory judgments of 
the Court dealing with the 
legality of status, rules 
and Covt.Policies are binding 
not only on the perties.,to 
the legal proceedings but on. 
others also, who may be 
affected incidentally, by 
such declaration. 
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----------------------------------------------------------- 
(i) 	 (2) 	 (3) a 	- 	a 	a 	a 	a a a a 

1985 5CC(L&S)526 	Those who could not come to 
(INDRAPAL YADAV Y. 	Court,need rt be at e diadvan" 
U.O.I. & ORS.) 	tege as comp.ed to those who 

rushed into the Court s  If they 
era otherwise similarly aitusted 
they era entitled to similar 
treetment if not by any one 
elE.o at the hands of this 
Court, 

(jjj)%TR 1988(2)CMT 518 	Not extending benefit of a 
Principal Bench, 	judgment s  to others ,who ware 
New Delhi. 	 similarly placed but never cu 

(PK4 	Q5 	
party to that judgmet,wnuld 
amount to discrimination1 

'Is, U.0.1. 	 jioletive of SrUcles 14 snd 
16 of the Conetitution. 

46, Shri Srinivasan relied on the following 

decisions to bring out,tht in like; cases) the persona 

- 	 should not be treated differently 	dths judgment 

should be the ssme 

(1) AIR 1985 5C 1124 (P,SFkVITA & ORS. i, LIQI) 

(ii) Apin,$o,1205f88(F) decided by the 
Bangalore Bench of the Central Ad1fli 
atrative Tribunal on 9-121988, 

47, Ehri Srinivesan,alsO jnvokedthe principle 

of judgment in 	enunc1a.ted by the Bengelore Bench 

of the Tribunal, in Applications Nos,120, 1537, 1605 

to 1607 and 1626 of 1986, decided on 30a3a19871, to 
to 

which I was a party. That matter reletWrevision of 

pay scales of Field Investigators in the National Sample 
/ 

Eurvey Organisetion. It was held therein,that the 

judgment 
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judgment of the High Court of Judicature of Karnetaka 

in an allied case was a judgment in rem and was 

therefore applicable to all other persons similarly 

situated as the writ petitioners, who were not 

.parties to that judgment. 

48, Placing reliance on AIR 1986 SC 180 (OLGA 

TELLIS & ORS0 v. B0BAY 11LICIPL CORPOYATION & ORS,) 

he stressed that the Supreme Court had observed in 

that case,thet procedure wjch is unjuSt or unfair 

in the circumstances of a ese,ettractS the vice of 

unraasonableneS3th9r8bY vitiating the lwuhich 

prescribes that procedure nd consequently the 

action taken under it. It had further observed, he 

said, that t4action must firstly be,within the scope 

of the authority conferred by law and secondly, it 

must be reasonable. Shri Srinivasan alleged 9that 

none of these principles were folloud by the 

reapondents,in the cCSo of his clients,speCillY when 

it entailed civil consequences to them,in substantial 

loss of emoluments ,as a result of erroneous fixation 

of pay in the TP. No shod cause notice was given to 

them he submitted, before their pay was fixed in TP, 

to their grave detrimentH This was grave violation 

of the principles of natual justice, he stated. 
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49, Shri Holla, Counsel for the applicants 

in the 1st Set of applications, relied on the 

following dicta of the Supreme Court in AIR 1961 

S,C, 1457 (DARYAO & ORS, v, STATE OF U.P. & 0R53) 

to bring home the paint.,of binding nature of the 

decision ,rendared by this Tribunal in GOPAL SHARNAa 

Case: 

The ergusnt that res 
a technical rule and as suchis 
irrelevant in dealing with petitions 
under Art.32 cannot be accepted. The 
rule of roe judicata as indicated in 
5,11 of the Code of Civil Procedure 
has no doubt some technical aspects, 
For instance the rule of construc 
tive res judicata may be said to be 
technical; but the bade on which the 
said rule rests is founded on CDnSi 
daratione of public policy0 It is in 
the interest of the public at large 
that a final ity should attach to the 
binding decisions pronounced by 
Courts of competent jurisdiction 
and it is also in the public interest 
that IndivIduals should not be vexed 
twice over with the same kind of 
litigation. If these two principles 
form the foundation of the general 
rule of res judicata they cannot be 
treated as irrelevent or InadmIssi 
ble even in dealing with fundamental 
rights in petitions filed under 

/ Art032, 

xx 	xx 	xx 	xx 
xx 	xx 	xx 	xx 

The binding character of judgments 
pronounced by courts of competent 
jurisdiction is itself an essential 
part of the rule of law, and the rule 
of law obviously is the b8518 of the 
administration of justice on which 
the Constitution lays so much emphasis." 

&I 

	

50,Shri 
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Shri Hoile also ileged, as argued by 

Shri Sriniveean, that the rspondentS had vIolated 

the principles of natural Justice,while fixing the 

pay of his clients in the T. 

Shri Holla submi tad,tht the Special 

Leave Petition filed by the respondents in COPAL SHARMA's 

case,in the Supreme Court 	s rejected 	therefore, 

that judgment had become binding in all similar CeECS, 

In rabutting the above contentions of both 

Counsel for the applicS Shri Papenna submitted, 

that the vrious rulins cJted by them.to  bring home 

the paint of binding natur" of the judgment in 

GOPAL SHARMA's case, had na application to the present 

cases before the Tribunal, in that, the judgment in - 

that caSe1  bound only the prties thereto and not 

others. The fact that the5upreme Court had rejected the.. 

Special Leave Petition in OPPL SHARMA's case, could 

not, for the reons 	atd by this Tribunal in Appli 

cetions Nos,1208 to 1486 of 19882  recently decided on 

141219889  he said, lead to jnfer,,tht the decision 

in C0PPL SHARMA's Case had a binding effect,on the 

present cases. 

53. Referring to IcbER PAL YADAV's case, he said, 

only the declaration by the Supreme Court under irticle 

141 of the Constitution ues binding on all parties 

similarly 



similarly situated and which hd.not approached it. 

The judgment of this Tribunal or of a High Court, he 

euhmitted,did not have such a binding effect, 

54 	3esjdes, Shri Papanna cont endedthat the 

applicants could not regard themseives,as similarly 

placed9  as compared to the applicants in COPRL SHRRi1A s 

cese. There ws a patent difference he said, between 

those who approached the Court and those who did not, 

though otherwise their grievance may be similar. The 
the 

applicants in/present cases, he therefore argued, could 

not claim parity,uith those in COPAL SHARF1As case, For 

like 	 Shri Papanna submitted, the appi icon te 

could not seek benefit from OARYP.Os case too, 

55, The dicta of the Supreme Court in the case 

of OLGA TELLIS case, he submitted, had no relevance 

to the peaent applications, as the applicants could 

not complain of violation of natural justicewhen 

for eight long years they acquiesced without demur in 

the fixation of their pay in IP. 

56. As regards A,KKHRNNA's case, Shri Pepanna 

ubmitted,thet the questions of limitation and jurisdic 

tion, were not raised therein, no prInciples were laid 

down in the decIsion therein and the points urged before 

q ( 	 c. 	this Tribural,were not directly in issue and there?ore 
merely 

) 	the decision in that case wea/recommencthry and advisory 

' 	in nature. 

57.Shri 
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57. Shri Pepenna did not react to the other 

ruiing,cited by both Counel and in particular, on 

the point of judgment in rem and its implications , as 

argued by Shri Srir'iveaen. 

59, Shri Ppan ne auomtted,chat in COPPL 

SHRi'9 case, all the points urged in the present 

appiicetione 1were not exemined by the Tribunal and 

therforethe decision in that case.,would not squarely 

govern the CaseS now berore the Tribunal. 

I have examined carefully the rival conteri' 

tions on the above points0 The various rulings relied 

upon ) oy both Counsel for the applicants ,to advance 

their point.,on the question of binding ef'f'ect,of the 

decision in GOPI\L SH\RMt S  csse,are apposite to the 

present cases. 	In parti.culr, the ratio of the decision 

in the case of P.K.KHANNP by the Principal Bench 

ofthe Central Pdminiatrative Tribunal, New Delhi, 

uith which I deferentially concur and in that of INDER 

PL YPDiWhas a direct bearing and concludes the 

question. 

The su:mis51on made by Shri Papanna 

that the decisions of only the Supreme Court have 

a binding efFect in like cases.,where the parties 

did not appear before the Court, but not those of 

the High Court or this Tribunal is indeed startling. 

Such 
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Such a submission can emanate only from an inadequate 

comprehension of our Constitution and has to be 

rej acted as patently il1?ounded, 	
/ 

51 The other distinction.whieh Shri Papanne 

oughtto make between the parties which appeared 

before a Court afid those which did not, though otherwise 

their case was alike, so as to state that they were not 

sImilarly placed ,seams to me as an overwrought figment 

of imagination. If such a quaint view is taken, I am 

afraid, that the legal maxims: de similibus idem est 

judiclum(iaec, in like cases,the judgment is the same) 

or in coneimite CaSU, consimite deet esse remedium( • a. 

in similar cees.,the remedy should be similar) would 

only remain on paper and the poor litigant would only 

be vexed 7 by driving him to Court needlessly,at no 

little expanse and hardship ,as pointedly observed by 

the Supreme Court.,in INDER PAL YADAJ's case. 

62. As regards the question of judgment in rem 

urged by Shri Srinivesan (pare 47  above), to which 

Shri Pepanna did not react, it is pertinent, to refer 

to the decision of a 3-Pember Bench in Applications 

Nos,27 and 28 of 1987 (JOHN LUCAS & ANR.v. THE ADDI- 

/ 
t (1 	 TIONAL CHIEF mECHANICAL ENGINEER, SOUTH CENTRAL RAILLERY 

'( 'J & ORS.) decided by the BanQalore Bench of the Central 

U 	
Administrative Tribunal, wherein Hon'ble Shri JuEtiCe 

J /1 

, '-__-#' 	
K.Iladhav Reddy, Chairman, speaking for that Bench, 10 

observed 
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with at length, in SADASHI'I'B case. In that 

case, it has been clearly stated (pare 20)9  

that the principle enunciated in the allied 

case, in Urit Petition No.6086 of iio, filed 

by Shri V.R.HeQde, was being given effect to, 

lest it should result in invidiOu5 diScrimiflB 

tion, between Shri V 0 S.Hegde on the one hand 

and the applicants on the other, uhich was not 

desirable. The respondenI 8  would need to 

realise, that perpetu8ti0I of such discrimina-

tion among employees, 
similarly circumstanced, 

uould not conduce to admi%iStratiVe efficiency 

and harnOny. 

67. Shri Papanne submitt8d, that the post 

of UDC I/c, was filled in  from amongst the UDCs, 

not strictly in order of seniority but according 

to the willingness of the employees. This was 

refuted by Counsel for the applicants, by produc 

ed 
ing a copy of the Plemor4dum dated 1471978,i8Su 

by the Pdministretive Officer of the ESIC. I have 

perused the sane and notlice, that it is explicitly 

stated therein, that the post of UDC I/c is to be 

filled in, strictly accordinQ to seniority, unless 

a senior agrees to forego his claim, for appointment 

to this nost. The submiSSiOfl of Shri Papanna on 

this point, therefore it iilf'ounded. 

68. In 
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68. In the end, Shri Papanne submitted.,that 

In casathe respondents did not succeed in thase 

cases, the epplicart's may be given the benefit 

of FR 22-C,only with prospective but not retrospec-

tive effect. 

I have given due thought to this 

submission of Shri Papanne. 

In the light of the above discussion, 

I hold,that the decision rendered by this Tribunal 

in GOPAL SHARMA's case on 26-5-1987,governs the 

present cases,rnutatis mutandis and Is binding an 

the respondents. As the decision in the said 

cases concludes all other points urged in the 

applications before rn9, there. is no reason to go 

into those points again. 

In the result, I hold,that the applicants 

are entitled to fixation of their initial pay in 

the TP (i.e., HC, Assistant,Insurance Inspector or 

manager Grade-III,as the case may be,)in accordance 

with FR 22-C ,uith reference to the pay drawn by them 

as LJDC I/c,immediately prior, to appointment in the 

TP. The respondents shall fix their initial pay 

/.sTRA 	 accordingly and grant them all consequential arrears, 

with retrospective effect within a period of 3(three) 

	

)Z 	months, from the date of receipt of this order. 

) JI 

	

/ 	 72.The 
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72. The applications are disposed of 

in the above terms. No order as to costs. 

scsi- 
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